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Abstract: The study is dedicated to the key amendments of legislation re-
garding civil liability for nuclear damage occurring as of the effective date
of January 1, 2016, by virtue of new law which regulates civil law aspects
of compensation of nuclear damage and related issues. Based on detailed
analysis of new legislation the authors offer their opinion to the realized
amendments, whereas they are trying to assess their actual impact on the
aggrieved persons on one side as well on operator as a liable person on the
other side. The authors do not avoid demonstration of possible application
complications, whether persisting from the original Atomic Act or those
which may arise out of the new legislation.
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Introduction

On March 19t%, 2015, with the effective date on January 1st, 2016,2 new
separate Act No. 54/2015 Coll. on Civil Liability for Nuclear Damage and

-

This study was prepared as outcome of research project VEGA No. 1/0256/12 “Civil Nu-
clear Liability Regime - Perspectives and Options of Its Future Development in the Slo-
vak, International and European Law”, in the Slovak original “Obc¢ianskopravny rezim
zodpovednosti za jadrové $kody - perspektivy a moznosti jeho d’alSieho vyvoja na tirovni
slovenského, medzinarodného a eurépskeho prava”.

Act on Civil Liability for Nuclear Damage and Its Financial Coverage came to force on
March 30t, 2015, except for the Articles I, III and IV which shall come to force on Janu-
ary 1st, 2016. Such set-up of the effective date is a result of substantively unsystematic
and unsubstantiated inclusion of the Article II of the mentioned act which results in the
amendment of the Act No. 106/2004 Coll. on Sales Tax from Tobacco Products and the
Article V which supplements the Act No. 85/2005 Coll. on Political Parties and Political
Movements. Both mentioned Articles came to force on March 30t%, 2015, whereas all oth-
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Its Financial Coverage and on amendment and supplement of certain acts
(hereinafter as “ACLND” or “Act on Liability for Nuclear Damage”) was
passed which replaces the current regulation of this issue which, from
the effective date on December 1st, 2004, was comprised in Act No. 541/
2004 Coll. on Peaceful Use of Nuclear Energy (Atomic Act) and on
amendment and supplement of certain acts (hereinafter as the “Atomic
Act”).

The path to extraction of the regulation of civil liability for nuclear
damage from the substantive regulation in the Atomic Act and to creation
of new separate legislation was nowhere near easy. Already as soon as in
year 2008 the Nuclear Regulatory Authority of the Slovak Republic (here-
inafter as the “NRA”) submitted to the session of the Slovak Government
material called “Analysis of Status and Concept of Development of New
System of Civil Liability for Nuclear Damage in the Slovak Republic”3 on
the grounds of which a bill of separate legislation regulating the compen-
sation of nuclear damage and its financial coverage was prepared. How-
ever, due to not very clear reasons from substantive and expert points of
view, the bill was dismissed in year 2010 by the Council of Legislation of
the Slovak Government with the recommendation to retain the men-
tioned regulation within the structure of the Atomic Act and, from sub-
stantive point of view, to restrict the same only to the necessary extent
arising from the Vienna Convention on Civil Liability for Nuclear Damage
as international convention binding upon the Slovak Republic in this
field.*

As mentioned in the reasoning report to the Act on Liability for Nu-
clear Damage, the pressure of non-governmental organizations support-
ing the environmental protection as well as the towns in the vicinity of
the nuclear plants® forced the NRA to revive the idea of more precise
regulation in the form of a separate legislation adoption of which subse-

er parts substantively related to the issue of liability for nuclear damage shall come to
force on January 1st, 2016.

Conceptual material “Analysis of Status and Concept of Development of New System of
Civil Liability for Nuclear Damage in the Slovak Republic” was approved by the Resolu-
tion of the Slovak Government No. 880/2008 on December 34, 2008.

At the same time, the Resolution of the Slovak Government No. 880/2008 by which the
Head of the NRA was assigned to submit to the Slovak Government the bill on civil liabil-
ity for nuclear damage and its financial coverage was revoked.

The Reasoning Report to the Government Bill on Civil Liability for Nuclear Damage and Its
Financial Coverage and on amendment and supplement of certain acts, p. 8.
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quently became part of the Government Legislative Task Plan for 2014.6
Under the patronage of the NRA the final wording of the ACLND was the
work of the members of the Interdepartmental Working Group on Civil
Liability for Nuclear Damage with the members being the representatives
of the affected authorities and organizations.”

The reasons that lead to the extraction of legal regulation of liability
for nuclear damage from the Atomic Act and to the adoption of a separate
law® laid especially in theory of law position of the liability for nuclear
damage as an institute of civil law. From this point of view, the inclusion
of the issue of compensation of damage based solely on the civil law con-
structed liability of the operator of the nuclear installation as a liable en-
tity and related civil law issues of the Atomic Act as a legal regulation of
the public (administrative) law was systematically wrong. According to
the reasoning report to the Act on Liability for Nuclear Damage, also
purely pragmatic (legislative-technical) reasons were in favour of crea-
tion of separate legislation, whereas this way the submitting entity of the
bill tried to eliminate the non-system interventions to the civil aspects of
the compensation of nuclear damage in the cases of opening of adminis-
trative parts of the Atomic Act due to the necessity of transposition of the
European legislation® and vice versa, as the case may be.

Creation of a separate legal regulation was evaluated as more appro-
priate also from the point of view of possibility to include this issue as
a separate subject matter in the Act No. 40/1964 Coll. Civil Code (herein-
after as the “CC”) as a general regulation of the private law. Possible legal
regulation of compensation of nuclear damage in the CC was and is
deemed as inappropriate and/or undesirable due to specifics of the type

o

The Slovak Government passed the bill on civil liability for nuclear damage and its finan-
cial coverage on December 10t%, 2014, by the Resolution of the Slovak Government
No. 627/2014.

The Interdepartmental Working Group on Civil Liability for Nuclear Damage was created
by the Nuclear Regulatory Authority of the Slovak Republic in year 2007 from the mem-
bers of the affected government authorities, municipal authorities, operators, insurers,
and independent experts. The activity of the Interdepartmental Working Group was re-
newed in year 2013 and the result of its activity was preparation of the articulated word-
ing of the adopted Act on Liability for Nuclear Damage.

The idea of a separate legal regulation regulating the civil liability for nuclear damage has
been resonating amongst Slovak experts since 2007.

Amendment of the Atomic Act was required for instance by necessity of transposition of
the Directive No. 2009/71/Euratom (Act No. 350/2011 Coll.) and the Directive No. 2011/
70/Euratom (Act No. 143/2013 Coll.) which, from the content point of view, have no con-
nection with the issue of civil liability for nuclear damage.
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of liability deviating from “traditional” view of the delict law institutes.
The following issues are in favour of special regulation separated from
traditional subject matter of the liability for damages caused by extreme-
ly hazardous operation!? in the CC: separate concept of nuclear damage
as a compensable harm linked to international liability regime of the nu-
clear law which the Slovak law is a part of, limitation of liability of the
operator, separate regime of time limitation of exercising the right to
compensation of nuclear damage as well as specifically formulated
mechanisms of distribution of available compensation funds.

Systematization view on the new legal regulation may be summa-
rized by statement that the Act on Liability for Nuclear Damage may be
included in the set of separate civil law regulations, whereas, however, it
indicates the specifics arising from the nature of the liability for nuclear
damage as a regime which may be identified especially and preferentially
as international one forming a general fundament for national legal regu-
lations of particular countries.!! For this reason, § 2 ACLND recognizes
the Vienna Convention on Civil Liability for Damage Caused by Nuclear
Incident (hereinafter as the “Vienna Convention”)!? as a source of law
binding for the Slovak Republic, whereas the provisions thereof are di-
rectly applicable for its addressees.!® In accordance with the nature of

10 Due to its nature, the operation of nuclear installations is traditionally viewed by expert
literature as atypical example of extremely hazardous operation (see for instance
SVESTKA, J., J. SPACIL, M. SKAROVA, M. HULMAK, et al. Ob&ansky zdkonikI. § 1 - 459:
Komentdr [Civil Codel. § 1 - 459: Commentary]. 1. vyd. Praha: C. H. Beck, 2008, p. 1110.
ISBN 978-80-7400-004-1), despite of its separate legal regulation.

11See NOCERA, F. La responsabilité civile nucléaire: actualisation du régime international.
Uniform Law Review. 1998, vol. 3, no. 1, pp. 15-30. ISSN 1124-3694.

12 The Vienna Convention on Civil Liability for Nuclear Damage [1963-05-21]; see document
IAEA INFCIRC 500. By its Resolution No. 71 dated on January 25t%, 1995, the National
Council of the Slovak Republic approved the accession of the Slovak Republic to the Con-
vention and it was approved by the President on February 2314, 1995. In relation to the
Slovak Republic the Convention became valid on June 7t, 1995, under the Article XXIV
par. 3 of the Vienna Convention. The Slovak translation of the Vienna Convention was
published in the Collection of Laws of the Slovak Republic as the Notice of the Ministry of
Foreign Affairs No. 70/1996 Coll. on Accession of the Slovak Republic to the Vienna Con-
vention on Civil Liability for Damages Caused by Nuclear Incident. The accession charter
was kept with the Director General of the International Atomic Energy Agency on March
7th, 1995.

13 Historically, two parallel legal regimes were created at international level representing
the duality of the legal regime from the beginnings of forming of the regime of liability for
nuclear damage. On one side the so-called Vienna regime represented by the Vienna Con-
vention on Civil Liability for Nuclear Damage [1963-05-21] which is an open system with
“worldwide operation” enabling any country to become its participant without any re-
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the Vienna Convention as an international treaty ratified by the Slovak
Republic and declared in the manner stipulated by law (prior to coming
into force of the Constitutional Act No.90/2001 Coll.), this convention
was in line with the Article 154c par. 2 of the Constitution of the Slovak
Republic incorporated in the Slovak law by provision of § 2 ACLND. The
mentioned provision (probably with the aim to prevent undesired colli-
sions of the Vienna Convention with the national legal regulation in the
Act on Liability for Nuclear Damage which could be identified in relation
to the original regulation of the Atomic Act)'# enumerates those provi-
sions of the Vienna Convention which as directly applicable or as using
the enabling provisions of the Vienna Convention are not explicitly stipu-
lated in the law.

Contrary to the regulation in the Atomic Act, the new legal regulation
abandoned the notice on subsidiary application of generally binding reg-
ulations on liability for damages (the Civil Code and the Commercial
Code). The likely reason was the systematic extraction of the issue of
compensation of nuclear damage to the separate law of a civil law nature,
the nature of which, due to relations which it regulates, could implicitly
indicate the subsidiary application of the Civil Code as a legal regulation
of the general private law. The necessity of subsidiary application of gen-
eral civil regulation is justified also by non-complexity of the regulation
by the ACLND in the sense of missing regulation of content and the meth-
od of compensation of damages which is leaved by the Vienna Conven-
tion in the scope of lex fori.'> Compared to other regulations regulating

striction; on the other side the so-called Paris regime represented by the Paris Convention
on Third Party Liability in the Field of Nuclear Energy [1960-07-29] (hereinafter as the
“Paris Convention”) open only for the countries which are members of the OECD and
which are authorized to accede to the international treaties (deriving such authorization
from its membership) which origination was initiated by the Atomic Energy Agency.
Compare with NOVOTNA, M. and P. VARGA. Vplyv tiniového prava na medzinarodny ra-
mec pravnej Upravy zodpovednostnych vztahov jadrového prava [Influence of EU Law on
the International Framework of Legal Regulation of the Liability Relations in Nuclear
Law]. Prdvny obzor. 2015, ro¢. 98, &. 2, pp. 128-147. ISSN 0032-6984; and KOSNACOVA
[NOVOTNA], M. Ob¢ianskopravna zodpovednost za jadrovii $kodu v prave EU [Civil Lia-
bility for Nuclear Damage in the EU Law]. International and Comparative Law Review.
2004, ro¢. 4, ¢. 11, p. 35. ISSN 1213-8770.

14 See more details in NOVOTNA, M. and J. HANDRLICA. Zodpovednost za jadrové skody: Vy-
zvy pre medzindrodnu a ndrodnu zodpovednostnu legislativu v post-fukushimskom obdobi
[Liability for Nuclear Damages: Challenge for International and National Liability Legisla-
tion in the Post-Fukushima Period]. 1.vyd. Bratislava: Veda, vydavatel'stvo Slovenskej
akadémie vied, 2011, p. 146 and following. ISBN 978-80-224-1218-6.

15 See the Article VIII of the Vienna Convention.
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the compensation of damages in the civil law regime which regulation
was extracted to a separate law (e.g. act on liability for damages caused
by defective product, act on liability for damages caused while exercising
state power), and which, despite of more specific link to general regula-
tion of the delict law compared to regulation of liability for nuclear dam-
age, include the provision referring to subsidiary application of the CC,16
such abandonment in the Act on Liability for Nuclear Damage may be
viewed as out of standard. At the moment it is impossible to predict what
will be the impact of the missing provision in the application practice, the
most realistic scenario is probably the implicit operation of subsidiary
application of the Civil Code using the argumentation of the position of
the Act on Liability for Nuclear Damage as a separate civil law regulation
referring to the Article VIII of the Vienna Convention.!?

Liable person and mechanism of exercising the right to
compensation of nuclear damage

Unlike typically constructed international treaties regulating the com-
pensation of damages, the Vienna Convention is not based (as none of the
international conventions regulating the issue of liability for nuclear
damages is) on direct and exclusive international liability of the coun-
tries, but as a priority from the civil law constructed liability of the opera-
tor of nuclear installation,!8 who, as a sole entity, is liable for occurrence
of nuclear damage (so-called legal channelling).1® While constructing this

16 See § 6 par. 1 of the Act No. 294/1999 Coll. on Liability for Damages Caused by Defective
Product: “Unless otherwise provided in this act, the compensation of damages caused by de-
fective product shall be governed by the provisions of the Civil Code” and § 25 par. 1 of the
Act No. 514/2003 Coll. on Liability for Damages Caused while Exercising the State Power
and on amendments of some acts: “Unless otherwise provided in § 26, the legal relations in-
cluding preliminary negotiations of the claim pursuant to this act shall be governed by the
Civil Code”.

17 See the Article VIII of the Vienna Convention on Civil Liability for Nuclear Damage [1963-
05-21]: “The nature, form and the extent of compensation of damages as well as its equita-
ble distribution shall be decided pursuant to the legal regulations of the competent court
while observing the provisions of this Convention”.

18 NOVOTNA, M. and J. HANDRLICA. Zodpovednost’ za jadrové skody: Vyzvy pre medzindrodnii
a ndrodnii zodpovednostnu legislativu v post-fukushimskom obdobi [Liability for Nuclear
Damages: Challenge for International and National Liability Legislation in the Post-
Fukushima Period]. 1.vyd. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie vied,
2011, pp. 121-122. ISBN 978-80-224-1218-6.

19 For legal channelling concept see more AMEYE, E. Channelling of Nuclear Third Party Li-
ability towards the Operator: Is It Sustainable in a Developing Nuclear World or is There
a Need for Liability of Nuclear Architects and Engineers?. European Energy and Environ-
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so-called concentrated liability, the position of international “lawmaker”
was based on the proposition that shifting the liability for nuclear dam-
age solely to the operator of the nuclear installation is in accordance with
the principles of the civil law liability, since while using the nuclear ener-
gy as activity which is organized, managed by the operator and the oper-
ator makes profit out of it, there are certain processes of using certain
types of technology or forces of nature which alone bear relatively high
risk of harmful consequences. The operator is an entity which, due to its
position of organizing and managing entity, has the biggest influence on
the safest method of using of these dangerous sources and thus an oppor-
tunity to avert and to prevent the damages.

Obviously the concept of exclusive liability of the operator of nuclear
installation remained preserved also in the new regulation. In addition,
the ACLND removed terminology irregularities existing at the time of ef-
fect of the original regulation of the Atomic Act2? by synchronizing the
customary civil law terminology of identification of the operator as a lia-
ble entity with the terms which are defined by the Atomic Act within the
framework of the public law co-extensive terms of the given issue. While
the Atomic Act keeps using the terminology of the public law by identifi-
cation of the operator of nuclear installation as a licence holder (holder of
the licence for commissioning of the nuclear installation, operation of the
nuclear installation, the holder of the licence for the stage of decommis-
sioning, and the holder of the licence for transportation of radioactive
materials, except for holder of the license for operation of storages), the
Act on Liability for Nuclear Damage works already with the civil law term
operator, whereas mutual interconnection of these two terms is gov-
erned by provision of § 3 par. 4 letter a) ACLND which linked the legal
definition of the operator to entity to which the relevant licence was is-

mental Law Review. 2010, vol. 19, no. 1, pp. 33-58. ISSN 0966-1646; PELZER, N. Die recht-
liche Kanalisierung der Haftung auf den Inhaber einer Atomanlage - ein juristischer und
wirtschaftlicher Fehlgriff?. Versicherungsrecht. 1966, vol. 17, no. 41, pp. 1010-1014. ISSN
0342-2429; and VANDEN BORRE, T. Channelling of Liability: A Few Juridical and Eco-
nomic Views on an Inadequate Legal Construction. In: N. L. J. T. HORBACH, ed. Contempo-
rary Developments in Nuclear Energy Law: Harmonising Legislation in CEEC/NIS. 1sted.
The Hague; Boston: Kluwer Law International, 1999, pp. 13-39. ISBN 90-411-9719-2.

20 For the mentioned terminology irregularities see more in NOVOTNA, M. and J. HANDRLI-
CA. Zodpovednost za jadrové skody: Vyzvy pre medzindrodnil a ndrodnu zodpovednostni
legislativu v post-fukushimskom obdobi [Liability for Nuclear Damages: Challenge for In-
ternational and National Liability Legislation in the Post-Fukushima Period]. 1. vyd. Brati-
slava: Veda, vydavatel'stvo Slovenskej akadémie vied, 2011, pp. 232-233. ISBN 978-80-
224-1218-6.
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sued within the administrative proceedings by the Slovak Nuclear Regu-
latory Authority.

Pursuant to the Article V par. 1 of the Vienna Convention, liability of
the operator of the nuclear installation for nuclear damage caused by nu-
clear incident is generally based on the concept of unlimited liability
modified by the possibility of the member states to determine by their
national legal regulations the maximum amount of damages for which
the operator of the nuclear installation is liable. Despite the fact that de-
termination of the maximum line of liability was left to the member
states, these must honour mandatorily set minimum extent of liability set
by the Vienna Convention representing 5 million gold U.S. dollars per
each nuclear incident, whereas such minimum limit of liability is deter-
mined at the value of dollar as a clearing unit which is converted in the
rate to gold as of April 29t, 1963, i.e. 35 USD per one Troy ounce of pure
gold. Due to the fact that this is a so-called floating limit which depends
on the development of the price of gold in the world markets, the current
amount of minimum liability of the operator in the regime of the Vienna
Convention varies depending on these movements. Currently, the value
of gold for one Troy ounce is in the range of approximately 1 200.00 USD
per Troy ounce which is multiple of 34.29 of price of gold in which the
limit of liability of operator was determined as of April 29th, 1963. There-
fore, the current minimum limit of liability of the operator set by the Vi-
enna Convention which must be reflected by national legislations of the
member states when constructing the limited liability of the operator is
in the range of approximately 171 450 000.00 USD.

As a member state of the Vienna Convention, in its national law the
Slovak Republic opted for the concept of limited liability of the operator
by setting the financial limit to which the operator of the nuclear installa-
tion is liable for caused nuclear damage.

Original legal regulation of the Atomic Act limited the duty of the op-
erator of the nuclear installation to compensate nuclear damage up to the
limit of 300 million EUR for nuclear installations with the nuclear reactor
or nuclear reactors for energy purposes during the commissioning and
during the operation or up to the amount of 185 million EUR in case of
other nuclear installations during the commissioning and during the op-
eration and during transportation of radioactive materials, and in case of
all nuclear installations in the stage of decommissioning. The mentioned
extent (threshold) of the liability of the operator (together with the lower
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extent for nuclear installations with lower degree of risk of occurrence of
nuclear damage) remained unchanged also in the Act on Liability for Nu-
clear Damage (since its increase has taken place relatively recently?! and
under current price of gold and development of the EUR/USD conversion
rates it meets the limits set by the Vienna Convention). However, the
ACLND provided precisely to which “other” nuclear installations during
the commissioning and during the operation does the reduced limit of
liability of the operator in terminology of the Atomic Act apply in particu-
lar. These will include especially nuclear installations with the nuclear
reactor serving solely for scientific, educational, or research purposes.

The principle of financial limitation of the operator’s liability has
been previously subject of the questions which were necessary to ad-
dress in the process of negotiation of the new bill. It was especially the
issue of equitable distribution of the limited funds in case of occurrence
of nuclear damage exceeding the aggregate extent of operator’s liability.

Taking into account such limitation of liability of the defendant,
a (theoretic) question arose how the courts would decide on the amount
of the awarded compensation of damages. Due to the absence of any legal
scheme in the Atomic Act which would provide the manual for deciding
the amount of the compensation of damages, it would not be clear what
formula should be used by the judge due to the limited amount of availa-
ble compensation tools in the decision-making. Awarding the compensa-
tion in the extent of occurrence of total damage (in accordance with the
Slovak civil law principle of full compensation of damages) it would be
acceptable only in case the total required amount of compensation of all
legal actions which claims are not affected by exercising of the objection
of statute of limitations does not exceed the maximum amount which
represents a limit of the operator’s liability. However, once the required
extent of compensation of damages in aggregate exceeds the amount of
limited liability, compensation of damages in accordance with the princi-
ple of compensation of harm would become unjust, since only the claims
decided earlier would be fully compensated, whereas for the claims de-
cided later there would be no compensation funds left due to consumma-

21 Act No. 143/2013 Coll. amending and supplementing the Act No. 541/2004 Coll. on Peaceful
Use of Nuclear Energy (the Nuclear Energy Act) and on amendments and supplements to
some acts as amended by later acts, and amending and supplementing the Act No. 238/2006
Coll. on the National Nuclear Fund for Decommissioning of Nuclear Facilities and for Man-
agement of Spent Fuel and Radioactive Waste (the Nuclear Fund Act) and on amendments
and supplements to some acts as amended by later acts.
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tion thereof. This situation is even more essential due to the nature of the
occurrence of the nuclear damage: from the time point of view, primarily
the compensation of financial/property damages would be compensated
(since these are identifiable within a very short time period following the
occurrence of the nuclear incident), on the other hand, injuries and fatali-
ties (which may be viewed as socially more significant), manifested in
most cases within longer time period, would not be compensated at all
after consuming available tools in case of larger nuclear incidents.

Therefore, the new Act on Liability for Nuclear Damage addressed
this issue (especially upon impulse of the insurers as providers of the fi-
nancial security) by creation of statutory mechanisms which, upon des-
ignated scheme, determine the drawdown of the compensation tools for
particular periods for exercising of right to compensation of damages, so
that in each of such periods at least a part of allocated funds is available.

The scheme works with three time periods defined within ten year
foreclosure period for exercising the right to compensation of nuclear
damage, whereas the decisive factor is the moment of exercising the right
to compensation of nuclear damage. For the rights exercised within the
first period, i.e. by the end of the sixth month from the date of occurrence
of the nuclear incident as a result of which the nuclear damage occurred,
50 % from the statutory financial volume designated for coverage of lia-
bility for nuclear damage would be allocated for full or pro rata compen-
sation of nuclear damage. Further 30 % from the financial volume de-
termined for coverage of liability for nuclear damage and unspent part of
the volume from the first period shall be allocated for full or pro rata
compensation of nuclear damage which was exercised from the begin-
ning of the seventh month till the end of the 24t month from the date of
occurrence of the nuclear damage. Within the last period, the remaining
20 % from the statutory financial volume designated for coverage of lia-
bility for nuclear damage as well as unspent part of the volume from the
second period shall be allocated for full or pro rata compensation of nu-
clear damage which was exercised from the beginning of the 25t month
till the end of the tenth year from the date of occurrence of the nuclear
incident.

The claims for compensation of nuclear damage shall be satisfied pro
rata: all claims to compensation of nuclear damage pro rata to the finan-
cial volume allocated for satisfaction thereof within the given time peri-
od. In case the application of the mentioned distribution mechanism does
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not result in spending of the financial volume of total limit of liability (i.e.
300 million EUR or 185 million EUR), whereas in certain period the com-
pensation of nuclear damage for spending of allocated financial volume
was only prorated, after the lapse of ten years following the nuclear inci-
dent which resulted in nuclear damage all the exercised claims shall be
settled and possible deficits supplemented fully or pro rata in relation to
all exercised claims.

Even in case of application of the mentioned mechanism it may hap-
pen that certain or all of the legal actions shall be satisfied only partially
in accordance with the designated scheme (partial satisfaction may occur
in case of larger nuclear incidents), however, despite of that the men-
tioned solution may be viewed as a positive sign which together with
other changes of the new legal regulation may contribute to more trans-
parent procedure of damage compensation.

Insurance or other financial security of the liability of the operator
for nuclear damage

The extent of risk and intensity of hazard related to operation of the nu-
clear installation required, both within the regulations of the interna-
tional law and in accordance with them also within the national laws of
the member states of the international treaties regulating the liability for
damages caused by nuclear incident, linking of the operation of the nu-
clear installation to fulfilment of duty of financial security for the opera-
tor’s liability in the form of insurance or other financial security.

The operator is obliged to cover its liability for nuclear damage up to
the limit of liability set forth in § 5 par. 1, 2 and 3 of the ACLND, whereby
this represents the fulfilment of the principle of congruence (conformity)
of the extent of the operator’s liability and its financial coverage. The ob-
jective of such constructed principle was to ensure that the amount of
damages for which the operator is liable is always covered by equal
amount of available and/or quasi-available cash which represents an ad-
vantage both for the aggrieved entity as well as the operator of the nucle-
ar installation. The aggrieved entity has the certainty that possible legal
claims shall be financially covered and the operator has compensation
sources available in the form of available cash.

New legal regulation made precise the prerequisites and conditions
for provision of financial coverage of the liability, whether in the form of
insurance as a financial coverage of the liability for nuclear damage pro-
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vided by the authorized entity pursuant to the Act No. 39/2015 Coll. In-
surance Act and on amendment and supplement of certain acts or in the
form of financial security as other type of financial coverage of the liabil-
ity, whereas it is deemed that financial satisfaction from the financial se-
curity and the derived satisfaction of claims of the aggrieved for compen-
sation of nuclear damage must be identical with the one in case of insur-
ance.

Insurance market (unlike other forms of financial coverage) created
a special mechanism for coverage of risk of occurrence of nuclear damage
meaning the creation of special association of insurance entities, so-
called insurance pools, via which the bearing of risk is shared amongst
more entities?2 which on the basis of the insurance contracts provide
coverage of the liability of the operators of the nuclear installations. The
insurance of risk of occurrence of nuclear damage in the Slovak Republic
is realized by the Slovak Nuclear Insurance Pool as a free association of
more insurance entities which was created at the Slovak Insurance Asso-
ciation on July 31st, 1997, by execution of the agreement on cooperation
in insuring the nuclear damages caused by operation of the nuclear in-
stallation. The Slovak Nuclear Insurance Pool is an entity which has no
legal capacity, for this reason the leading insurer - Allianz - Slovenska
poistoviia, a.s., acts on behalf of the pool on the basis of power of attor-
ney from other members of the pool.

Both the Vienna Convention as well as the Paris Convention general-
ly allow the possibility to cover the liability via means other than insur-
ance,?3 therefore, from this point of view, the ACLND took advantage of
the relevant provision of the Vienna Convention which was made precise
by enumerating particular types of certain security tools of the financial
and capital markets. They include especially guarantee by domestic legal
entity or foreign legal entity allocating the funds of more operators (in-
cluding foreign operators), bank guarantee, special purpose pledged
bank deposit, or any other form of security which secures financial cov-
erage of liability for nuclear damage equally to the above-mentioned
types of financial security. The ACLND explicitly excluded participation of

22 Compare with ANDRIS, D., G. GALEY, S. REITSMA and R. WALKER. Nuclear Risks in Proper-
ty Insurance and Limitations of Insurability. Zurich: Swiss Reinsurance Company, 2003,

p. 3.
23 See the Article VII par. 1 of the Vienna Convention and the Article 10 (a) of the Paris Con-
vention.
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public funds in securing the financial coverage, even in the case the oper-
ator of the nuclear installation is directly the state.

Due to the fact that the funds of other financial security are not
common in practice and compared to the insurance they are deemed as
funds indicating lower degree of financial certainty and rentability, the
Act on Liability for Nuclear Damage provides for certain types of security
which lie in the obligation to provide financial security and comparable
activities required for reporting and registration of nuclear damages, in-
specting and determination of the extent of nuclear damage, timeliness of
satisfaction of claims to compensation of nuclear damage, and payment
of compensation for nuclear damage in the extent provided by insurance
provider. The above-mentioned means that the liability of the operator
may be covered by other financial security only in case both financial ex-
tent of the required coverage is fulfilled and in relation to possibility of
claiming and compensation the provider of other financial security must
provide extent of activities similar to insurance.

Upon operator’s decision the financial coverage of liability for nucle-
ar damage may be ensured either by insurance in the full extent or by
other financial security in the full extent, or by combination of both types
of financial coverage, whereas, however, the condition of the total cover-
age of liability for nuclear damage in accordance with the principle of
congruence, i.e. at least up to the limit of the extent of the operator’s lia-
bility, must be met.

Insurance or financial security must cover the liability of the opera-
tor for nuclear damage separately for commissioning, separately for op-
eration of the nuclear installation, separately for decommissioning of the
nuclear installation, and separately for transportation of radioactive ma-
terials.

Commissioning and operation of the nuclear installation as well as
the stage of decommissioning of the nuclear installation include also dis-
posal with nuclear damage, transportation and disposal with burnt nu-
clear fuel or transportation, and disposal with radioactive waste and
transportation of radioactive materials. The operator does not need to
conclude a special insurance or to agree a special financial security for
transportation and disposal with the nuclear material, burnt nuclear ma-
terial, or radioactive waste provided that the operator already concluded
insurance contract or agreed other financial security for the existing nu-
clear installation to be commissioned, operated, or decommissioned.
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Funds provided from the insurance or financial security shall be pro-
vided solely for the purposes of compensation of nuclear damage; they
may not be used for compensation of nuclear damage occurred at the nu-
clear installation or any property located on the land of this nuclear in-
stallation which is used or is to be used in relation to this nuclear installa-
tion, or means of transportation which at the time of the incident trans-
ported the radioactive material which caused such incident.

The concept of nuclear damage

Nuclear damage as one of the prerequisites of occurrence of liability for
nuclear damage is a specific concept regulated and arising from the liabil-
ity nuclear law. Notional determination which creates the framework of
the basic extent of the nuclear damage is regulated by international trea-
ties of the first generation (or possibly the second generation),?4 with the
option for its extension by further elements on the basis of authorizing
provisions of relevant conventions via explicit regulation in national legal
regulations.

Due to the fact that the Slovak Republic is bound by unrevised word-
ing of the Vienna Convention as the convention of the first generation, in
determining the term nuclear damage the base will be the legal regula-
tion of original wording of the Vienna Convention (also due provision of
§ 3 par. 2 of the ACLND which defines the term nuclear damage as dam-
age which arose in causal link with the nuclear incident?5 according to the
provisions of the international treaty).

In accordance with this legal regulation the following shall be
deemed a nuclear damage: subject to cumulative fulfilment of condition

24 The conventions of the second generation are those international treaties governing the
area of compensation of nuclear damage which were adopted as a result of incident in
Chernobyl with the aim to amend the original regulation which in certain aspects proved
as inappropriate (Protocol of 1997 amending the Vienna Convention, Convention on Ad-
ditional Compensation, Protocol of 2004 amending the Paris Convention).

25 Pursuant to § 3 par. 1 of the Act on Liability for Nuclear Damage nuclear incident means
any occurrence pursuant to provisions of international treaty. In accordance with the Ar-
ticle I par. 1 letter | of the Vienna Convention the nuclear incident is any occurrence or se-
ries of occurrences of the same origin which cause nuclear damage. For the term nuclear
damage see more in NOVOTNA, M. and J. HANDRLICA. Zodpovednost' za jadrové skody: Vy-
zvy pre medzindrodnu a ndrodnu zodpovednostnu legislativu v post-fukushimskom obdobi
[Liability for Nuclear Damages: Challenge for International and National Liability Legisla-
tion in the Post-Fukushima Period]. 1.vyd. Bratislava: Veda, vydavatel'stvo Slovenskej
akadémie vied, 2011, p. 169 and following. ISBN 978-80-224-1218-6.
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of causal link between the damage and radioactive features of nuclear
materials mentioned in definition of the Article I par. 1 letter k) of the Vi-
enna Convention it shall be aloss of life or personal injury or loss or
damage to property. Other losses may be assessed as nuclear damage on-
ly if so stipulated by law of the court which is authorized to act and to re-
solve in the matter of compensation of nuclear damage (lex fori). These
may be subject to compensation only if and in such extent as identified
expressis verbis as nuclear damage by national law.

The New Act on Liability for Nuclear Damage did not take the ad-
vantage of the mentioned authorizing provision,2¢ unlike previous legal
regulation,?’ and in § 3 par. 2 it linked the concept of nuclear damage
solely with its basic definition in original (not revised) wording or the Vi-
enna Convention. Compensation of other loss than injury, loss of life, or
damage to property in the regime of compensation of nuclear damage is
not permissible according to the new legal regulation due to the wording
of law and due to precisely limited concept of nuclear damage it will not
be possible to broaden the extent of the compensable nuclear damage,
not even by extensive interpretation or by subsidiary application of gen-
eral provisions of the delict law.

Neither the Vienna Convention, nor the international doctrine offer
specification of the terms loss and damage to property and loss of life or
injury; interpretation of these terms is left by the court which would de-
cide on compensation of nuclear damage (probably in accordance with
the precedent and doctrine conclusions present in the legal environment
lex fori).

In the Slovak law the closest term to “loss or damage to property”
used by the Vienna Convention is the term “actual damage” which means
a loss objectively expressible in cash (property damage) and which lies in
real reduction of property values of the aggrieved party as a result of oc-
currence of the damaged incident. In addition to loss, when, as a result of
the nuclear incident, the aggrieved party has no knowledge on where the

26 See the Article I par. 1 letter k) (ii) of the Vienna Convention.

27In the legal regulation of the Atomic Act effective until December 31st, 2015, the Slovak
Republic took advantage of the mentioned authorizing provision of the Vienna Conven-
tion and extended the basic definition of nuclear damage applicable pursuant to the Vien-
na Convention by statutory provision of § 29 par.5 of the Atomic Act by necessary
measures for averting or reduction of radiation or reinstating the previous or similar
condition of environment if such measures were caused as a result of nuclear incident
and the nature of the matter allows so.
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lost property is located or is unable to regain it (e.g. property is located in
the area which is closed as aresult of contamination), or the property
damage assumes reduction of its value compared to the value prior to oc-
currence of nuclear incident, the term loss and damage to property with-
in the meaning of the Vienna Convention includes also destruction of
property, e.g. the total elimination of its value. However, it is obvious that
no further interpretation extension is possible and the term nuclear
damage in the extent binding for the Slovak Republic may not include e.g.
lost profit, cost of prevention measures spent after the occurrence of the
nuclear incident for the purposes of minimization or elimination of oc-
currence of nuclear damage, or environmental loss.

The fact that the adopted solution is limiting the nuclear damage to
its original extent set forth by the Convention which origination goes
back to the Sixties of the past century and taking into account the fact
that previous regulation of the Atomic Act regulated the extended con-
cept of the nuclear damage makes the return to the reduced extent sur-
prising. All the more that the trend is more towards extension of the
basic concept of nuclear damage arising from the conventions of the first
generation, whereas such trend is confirmed also by the liability nuclear
conventions of the so-called second generation which amended the orig-
inal wordings of the Vienna Convention (revised by the Protocol of
1997)%8 as well as the Paris Convention (revised by the Protocol of
2004).2°

28 Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage [1997-09-
12] [online]. 2015 [cit. 2015-08-18]. Available at: https://www.iaea.org/sites/default/
files/infcirc566.pdf. The Slovak Republic is not the part of the revised regime of liability
for nuclear damage, since to date it did not accede (and does not intend to do so in the
near future) to the Protocol of 1997 amending the original text of the Vienna Convention.

29 2004 Protocol to Amend the Paris Convention on Nuclear Third Party Liability [online].
2015 [cit. 2015-08-18]. Available at: https://www.oecd-nea.org/law/paris_convention.
pdf. Pursuant to the Article 2 par. 2 of the Protocol of 1997 amending the Vienna Conven-
tion the following shall be deemed a nuclear damage: loss of life or personal injury, loss of
or damage to property, economic loss arising from loss of life or personal injury, or from loss
of or damage to property if incurred by a person entitled to claim in respect of such loss or
damage, the costs of measures of reinstatement of impaired environment (unless such im-
pairment is insignificant), unless such costs fall under category of “loss of or damage to
property”, loss of income deriving from an economic interest of the aggrieved in any use or
enjoyment of the environment, incurred as a result of a significant impairment, unless such
costs fall under category of “loss of or damage to property”, the costs of preventive measures
and further loss or damage caused by such measures, any other economic loss, other than
any caused by the impairment of the environment, if permitted by the general law on civil
liability of the competent court. Pursuant to the Article I letter B) vii) of the Protocol of 2004
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Time limitation for exercising the claim to compensation of nuclear
damage

Mechanism of time limitation of claims to compensation of nuclear dam-
age remained preserved also in the new legal regulation in the sense of
combination of subjective and objective periods for exercising the claim
to compensation of nuclear damage. Also the length of the subjective
statute of limitations period was preserved in line with which the claim
to compensation of nuclear damage shall become statute-barred, unless
exercised within three years from the date when the aggrieved (or a heir
or legal successor of the aggrieved)3° learned about the nuclear damage
and about the entity which is liable for the nuclear damage or could have
learned about the same. However, a change occurred in relation to the
length and nature of the objective period commencing from the date of
nuclear incident which was shortened in the new law from original (as
a non-systematic regulation) twenty years3! to ten years and, at the same
time, the nature of such period was changed from the statute of limita-
tions period to the foreclosure (preclusive) period.

The reason for change of the nature of the objective period for exer-
cising of claim to compensation of nuclear damage was especially the dis-
crepancy arising from the Atomic Act with the wording of the Article VI
par. 1 of the Vienna Convention according to which the right to compen-
sation of nuclear damage shall be extinguished unless exercised within
ten years from the date of nuclear incident. The Vienna Convention as in-

amending the Paris Convention the following shall be deemed a nuclear damage: loss of life
or personal injury, loss of or damage to property, economic loss arising from loss of life or
personal injury or loss of or damage to property if incurred by a person entitled to claim in
respect of such loss or damage, the costs of measures of reinstatement of impaired environ-
ment (unless such impairment is insignificant) unless such measures fall under category of
“loss of or damage to property”, loss of income deriving from a direct economic interest of
the aggrieved in any use or enjoyment of the environment, incurred as a result of a signifi-
cant impairment of that environment, unless such measures fall under category of “loss of
or damage to property” and the costs of preventive measures and further loss or damage
caused by such measures.

30 Supplemented by the Act No. 54/2015 Coll. on Civil Liability for Nuclear Damage and Its
Financial Coverage and on amendment and supplement of certain acts.

31 By setting forth the twenty-year objective period the Atomic Act took advantage of the
authorizing provision of the Article VI par. 1 of the Vienna Convention which enables the
member states to stipulate by their national legal regulations longer than ten-year objec-
tive period for exercising the claim to compensation of nuclear damage provided that the
liability for nuclear damage is covered by insurance or other form of financial security for
the entire period of the prolonged objective period.
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ternational treaty of unification nature which provisions are binding for
the Slovak Republic as a member state hereby set forth objective period
which is of preclusive period nature. Since, unlike the Vienna Convention,
the Atomic Act set forth a statute of limitations period by nature instead
of preclusive one for exercising of right by the aggrieved (plaintiff), solu-
tion of such discrepancy would be (due to different notion elements and
legal consequences of institutes of statute of limitations and preclusion)
a necessary prerequisite of the decision in the case (at least from point of
view whether the court was obliged to take note of the lapse of the twen-
ty-year period mentioned in the Atomic Act ex offo or only upon objection
of the operator). For the sake of elimination of the discrepancy between
the national liability nuclear legislation and the international regime of
nuclear law the ACLND made this institute compliant with the interna-
tional legislation (also due to ambiguous issue of clash of the statute of
limitations period in the Atomic Act with the preclusive period in the Vi-
enna Convention).32

32 The solution of the given issue arises in general from the relation between international
treaty as a source of international law and legal regulations of national law. From the
point of view of international law, their mutual relationship is clear - international law
insists on its supremacy over the national laws which would result in exclusion of appli-
cation of national laws which are in contradiction with the rule set forth by the interna-
tional law. However, from the point of national law, it is impossible to determine the rela-
tion of the international treaty and national normative legal act so clearly. By the Article 7
par. 5 of the Slovak Constitution the national law absorbed, inter alia, also international
treaties which directly establish the rights or obligations of individuals or legal entities
and which were ratified and proclaimed in the manner stipulated by law. At the same
time, the mentioned constitutional paragraph determined the legal force and conditions
of application of such international treaties by defining their supremacy over the laws. In
relation to the provisions of the Vienna Convention, though establishing directly the
rights and obligations, it shall not be possible to proceed and to determine the legal force
of its rules according to the mentioned Article of the Slovak Constitution due to the rea-
son that the Vienna Convention was ratified and proclaimed prior to the effective date of
the constitutional act which amended the Slovak Constitution by extension of the funda-
mental constitutional reception rule of international law. These situation are dealt with
by intertemporal provision of the Article 154c par. 2 of the Slovak Constitution which
clearly specifies that international treaties (except for international treaties on human
rights and fundamental liberties) which were ratified by the Slovak Republic and were
proclaimed in the manner stipulated by law prior to the effective date of the Constitu-
tional Act No. 90/2001 Coll. form part of the Slovak law if so stipulated by law. Secondary
reception law anticipated by the Constitution incorporating the Vienna Convention as
a source of international law into the national Slovak law may be identified in the Atomic
Act whereby the Vienna Convention gained a spot in the national law, unfortunately
without any constitutional or statutory note regarding its hierarchy structure in the sys-
tem of sources of law and/or note on its legal force. See NOVOTNA, M. and J. HANDRLICA.
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Also the length of the objective period for exercising the claim to
compensation of nuclear damage was significantly changed - it was
shortened from twenty years to ten years. At the first sight, shortening of
the statutory length of such period may seem as a step back in relation to
the application of the principle of protection of the aggrieved by nuclear
incident by weakening of the position of the aggrieved party who may
claim compensation of nuclear damage within shorter time limit. Howev-
er, this statement may be supported only in cases of nuclear damage rep-
resenting the personal injury. Harmful consequences of radiation to hu-
man health need not be visible immediately but may in latent form per-
sist for a long time and cause personal injury only in several years; there-
fore ten-year period is not ideal condition. However, on the contrary, in
case of nuclear damage caused to a thing or property, twenty-year stat-
ute of limitations period is in no way appropriate and in fact it does not
bring such an advantageous position for the aggrieved as it may seem.
The longer the time from the nuclear incident which caused nuclear
damage, the lower the probability that the aggrieved shall be able to
prove in possible legal proceedings the causal link between the nuclear
incident and the occurrence of nuclear damage as one of the necessary
preconditions establishing the occurrence of liability. For the sake of
avoidance of impracticable legal actions where the aggrieved would be in
the lack of proof due to considerable time distance from the moment of
occurrence of nuclear damage to a thing or property, ten-year period for
exercising the claim to compensation of nuclear damage seemed more
appropriate in the nuclear legislation.

However, the above-mentioned thesis is not supported in case of so-
called late losses of life and personal injuries, since these types of losses
may be latent and need not be necessarily manifested for a long time (ex-
ceeding the ten-year period) after exposure of the aggrieved by radia-
tion.33 Thus by reduction of the objective period from twenty to ten

Zodpovednost' za jadrové skody: Vyzvy pre medzindrodnt a ndrodnii zodpovednostnil legis-
lativu v post-fukushimskom obdobi [Liability for Nuclear Damages: Challenge for Interna-
tional and National Liability Legislation in the Post-Fukushima Period]. 1. vyd. Bratislava:
Veda, vydavatel'stvo Slovenskej akadémie vied, 2011, pp. 277-278. ISBN 978-80-224-
1218-6.

33 See details in NOVOTNA, M. and ]. HANDRLICA. Zodpovednost za jadrové $kody: Vyzvy pre
medzindrodnt a ndrodnu zodpovednostni legislativu v post-fukushimskom obdobi [Liabil-
ity for Nuclear Damages: Challenge for International and National Liability Legislation in
the Post-Fukushima Period]. 1. vyd. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie
vied, 2011, pp. 277-278. ISBN 978-80-224-1218-6.
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years, the new legal regulation reduced the possibility to claim the com-
pensation of nuclear damage caused to health or life only for period of
ten years after occurrence of nuclear damage, whereby it excluded all
late losses from the options of compensation. Simple solution would be
exclusion of application of § 7 par. 8 (i.e. provisions on objective preclu-
sive period lapsing from the moment of occurrence of nuclear incident)
to the case of nuclear damage - loss of life or personal injury whereby for
these types of loss combined lapsing of subjective and objective periods
would not apply, instead, only lapsing of subjective statute of limitation
period would apply commencement of which depends on the moment of
knowledge of the aggrieved on occurrence of nuclear damage - personal
injury and loss of life and on the liable entity. Other option would be to
set longer objective period for personal losses in accordance with the
conventions of the second generation,3* thus creating dual regime of the
statute of limitations - separately for losses to property and separately
for personal injury and loss of life. However, for the sake of elimination of
clash of the Vienna Convention (which represents the instrument of full
harmonization) with the national law (the Act on Liability for Nuclear
Damage) did not select any of the above-mentioned options, whereas,
pursuant to § 7 par. 9 of the Act on Liability for Nuclear Damage, the pro-
visions stipulating the time limitation of the right to compensation of nu-
clear damage are in the position of lex specialis vis-a-vis § 106 of the Civil
Code35 which will not be applied to time limitation of the right to com-
pensation of nuclear damage.

General versus special jurisdiction of the court for proceedings and
decision on compensation of nuclear damage

Like other civil law claims to compensation of damage, the claim to com-
pensation of nuclear damage caused by nuclear incident is exercised by
legal action filed at the substantively and locally competent court. Upon

34 Regarding the prolongation of the period for exercising the right to compensation of nu-
clear damage in relation to personal injury and loss of life see PELZER, N. Focus on the
Future of Nuclear Liability Law. In: Reform of Civil Nuclear Liability: Budapest Symposium
1999. 1sted. Paris: Organisation for Economic Co-Operation and Development, 2000,
p. 430. ISBN 92-64-05885-0.

35See § 106 of the Act No. 40/1964 Coll. Civil Code, as amended: The right to compensation
for damage becomes statute-barred two years after the day on which the aggrieved party
became aware of the damage and discovered who was responsible for it. The right to
compensation for damage becomes statute-barred after three years at the latest, and if
the harm was caused deliberately, then after ten years from the day on which the event
resulting in the damage occurred; this rule does not apply to harm to one’s health.
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primary determination of jurisdiction of the state which courts are au-
thorized to act in the matter in accordance with the rules of international
law,3¢ secondarily it is necessary to deal with the issue of substantive and
local competence of the court within the national judicial system of the
given country. Unless the nuclear incident caused harmful consequences
outside the borders of the country where it occurred, only national pro-
cedure regulations shall apply for determination of judicial competence.

By the Article IV of the Act on Liability for Nuclear Damage (effective
as of January 1st, 2016) new provision of § 14f “Court with the agenda of
proceedings in the matter of compensation of nuclear damage” was in-
serted to the Act No.371/2004 Coll. on Seats and Districts of the Courts
of the Slovak Republic and on amendment of the Act No. 99/1963 Coll.
Civil Procedure Code as amended (hereinafter as the “Act on Court Seats
and Districts”), according to which the court competent for proceedings
in the matter of compensation of damage which occurred in causal link
with the nuclear incident is the District Court Nitra, whereas its district is
the entire territory of the Slovak Republic. The Regional Court of Nitra
shall be competent to decide on appeals in the matters of compensation
of nuclear damage.

The significance of this new provision leading to separate regulation
of causal jurisdiction in case of legal actions for compensation of nuclear
damage caused by nuclear incident may be demonstrated on the limits of
original regulation which does not include such special provisions on de-
termination of the court jurisdiction in cases of compensation of nuclear
damage, resulting in application of general provisions on determination
of court jurisdiction pursuant to the Act No.99/1963 Coll. Civil Proce-
dure Code as amended (hereinafter as the “Civil Procedure Code” or
“CPC”). Thus, pursuant to original regulation provision § 84 and subs. of
CPC, was a fundamental criteria for determination of the court jurisdic-
tion. In accordance with this provision the competent court for the pro-
ceedings shall be the general court of a party against whom the legal ac-
tion is targeted (defendant), unless otherwise stipulated. In case of nu-
clear incident (i.e. in case of exercising of the right to compensation of
nuclear damage) a party against whom the legal action is targeted is an
entity which holds a status of entity that under relevant substantive law
provisions is liable for nuclear damage. The sole entity which bears liabil-
ity for caused nuclear damage is the operator of nuclear power plant,

36 See the Article XI of the Vienna Convention and the Article 13 of the Paris Convention.
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whereas the status of the operator in the Slovak Republic is awarded to
Slovenské elektrarne, a.s., with its registered office at Mlynské Nivy 47,
Bratislava, member of the ENEL Group, and Jadrova a vyradovacia
spoloc¢nost, a.s., - JAVYS, with its registered office at Tomasikova 22, Bra-
tislava. According to the originally applied general procedural regulation
of the CPC provisions of § 85 par. 2 of the Civil Procedure Code are deci-
sive pursuant to which a general court of legal entity is a court within
which district the registered office of the legal entity is located. Since the
registered office of the operators is located within the district of the same
court, in case of both operators locally competent court would be the Dis-
trict Court Bratislava II. However, alternatively, pursuant to § 87 letter b)
CPC it applies that beside the court of the defendant, also the court within
which district the incident which lays the grounds for right to compensa-
tion of nuclear damage occurred is competent. The decisive factor for de-
termination of local competence of choice in this case is the place of oc-
currence of unlawful act and/or damage incident which lay grounds for
right of compensation of damage3” (for the purposes of nuclear liability
this would be the place of occurrence of nuclear incident).

Thus, in case of nuclear accident, alternatively, also the District Court
of Trnava would be considered as a court within which district the nucle-
ar incident occurred for the cases of nuclear incident within the location
of Jaslovské Bohunice and the District Court of Levice for the cases of nu-
clear incident in location Mochovce. In case of the so-called continuous
radioactive contamination during the transportation of nuclear material
performed via districts of more countries, more courts would be compe-
tent, since the incident laying grounds for compensation of damage
would continuously be happening within the districts of more courts.

Diapason of the first instance courts authorized to act and to decide
in the matter of compensation of nuclear damage would be too wide due
to particular mentioned options for determination of the court jurisdic-
tion according to general procedure law rules (especially in the case of
continuous radioactive contamination during the transportation) which
used to bring (in theory), especially in relation with the peculiarities of

37 The question is whether it would be possible to think analogically to similar provision of
the Regulation Brussels I bis and to the court practice of the European Court of Justice on
extensive interpretation of term “fact that lays grounds for right to compensation of nu-
clear damage” in the sense of interpretation extension of such term also to a place where
damage occurred as one of the facts which lays grounds for right to compensation of
damage.
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the liability nuclear relations (limited scope of liability, risk of high oc-
currence of latent losses etc.), by factual and legal complexity of assess-
ment of the claim to compensation of nuclear damage, more unresolved
issues which in the new legal regulation of liability nuclear law were the
reasons for concentration of lawsuits regarding the compensation of nu-
clear damage in one competent court in the form of identification of spe-
cial causal jurisdiction in the Act on Court Seats and Districts.

The concept of special causal jurisdiction in the lawsuits regarding
the compensation of nuclear damage was assumed also within the new
regulation of the civil procedure which, with the effective date as of Ju-
ly 1st, 2016, would revoke the currently valid and effective Act No. 99/
1963 Coll. Civil Procedure Code. With the effective date from July 1st,
2016, provision of § 32 of the Act No.160/2015 Coll. Civil Procedure
Code regulates the jurisdiction in the lawsuits regarding the compensa-
tion of damages in similar manner as the CPC by granting the competence
to the District Court of Nitra with the district of the entire territory of the
Slovak Republic. The Regional Court of Nitra shall be competent for ap-
peals.

Opinion giving preference to concentration of the court jurisdiction
to one designated court is supported also in the Article 12 par. 4 of the
Protocol of 1997 amending the Vienna Convention38 and supplementing
the original text of the Vienna Convention from 1963 by new provision
imposing upon member states the duty to ensure that only one court
within the national judicial structure shall be competent for any nuclear
incident, i.e. to make sure that the lawsuits related to compensation of
nuclear damage are resolved by one court.3?

Despite of the fact that the Slovak Republic is not bound by the Pro-
tocol of 1997 and the fulfilment of the duty to designate one court au-
thorized to act and to decide in the matters of compensation of nuclear
damage, the pressure leading towards harmonization of the European
regime of nuclear liability grows stronger and stronger. Clear signal of
this trend includes recently adopted Decision of the Council No. 2013/

38 See the Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage
[1997-09-12] [online]. 2015 [cit. 2015-08-18]. Available at: https://www.iaea.org/sites/
default/files/infcirc566.pdf.

39 For amendments of the “Vienna regime” of liability brought by the Protocol of 1997 see
LAMM, V. The Protocol Amending the 1963 Vienna Convention. Nuclear Law Bulletin:
No. 61 [online]. 1998, no. 1, pp. 7-24 [cit. 2015-08-18]. ISSN 0304-341X. Available at:
https://www.oecd-nea.org/law/nlb/NLB-61/vanda.pdf.
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434 /EU by which certain member states are authorized to ratify in the
interest of the European Union the Protocol amending and supplement-
ing the Vienna Convention on Civil Liability for Nuclear Damages dated
on May 21st, 1963, or to accede thereto and to make a declaration on ap-
plication of relevant internal Union law rules.4® Despite of the fact that
this so-called authorization decision4! authorized (i.e. enabled an option)
the European Union member states to which it was targeted (the Slovak
Republic, Bulgaria, the Czech Republic, Estonia, Lithuania, Hungary, and
Poland) to ratify the Protocol of 1997 amending the provisions of the Vi-
enna Convention dated in 1963, from the point of the European Union
position to the amended regime of nuclear liability which is represented
by the so-called conventions of the second generation, the original draft
of this decision is more interesting,*2 which imposed upon these member
states the duty to ratify the Protocol and/or to accede to it.43

Despite of the fact that in the near future the Slovak Republic intends
to enter into the amended “Vienna regime”, the issue of one competent
court was, not only in the process of creation of new legal regulation of
civil liability for nuclear damage, deemed as one of the important “practi-
cal” changes of procedural regime of liability for nuclear damages so as to
assist jointly with exclusive jurisdiction arising from the Vienna Conven-

40 The 2013/434/EU Council Decision of 15 July 2013 Authorising Certain Member States to
Ratify, or to Accede to, the Protocol Amending the Vienna Convention on Civil Liability for
Nuclear Damage of 21 May 1963, in the Interest of the European Union, and to Make a Dec-
laration on the Application of the Relevant Internal Rules of Union Law. O] L 220, 2013-08-
17, pp. 1-2.

41 By its procedure law provisions, the Protocol of 1997 interferes to the exclusive jurisdic-
tion of the European Union in the area of court jurisdiction and execution of decisions.
For this reason the ratification of the Protocol and/or accession to it must be authorized
by the European Union.

42 The substantial change of the wording of the authorization decision occurred after con-
siderable reservations of the member states to many of its provisions, whereas the most
intensive disapproval was present in relation to the imposing of obligatory duty of the
member states to which the decision was targeted, to accede to the amended regime of li-
ability for nuclear damages represented by the Protocol of 1997.

43 For details see HANDRLICA, ]. and M. NOVOTNA. Eurépska tinia a Protokol z r. 1997, kto-
rym sa dopliiuje Viedensky dohovor o obcianskopravnej zodpovednosti za jadrové Skody
zr.1963 [European Union and 1997 Protocol Amending 1963 Vienna Convention on Civil
Liability for Nuclear Damage]. Justicnd revue. 2014, roc. 66, ¢. 2, pp. 252-268. ISSN 1335-
6461. Necessity of determination of one competent court within the country the courts of
which have jurisdiction to act on compensation of nuclear damage is not a rare initiative
of the Protocol of 1997, but this requirement is expressed also in the Protocol of 2004
amending the Paris Convention.
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tion in prevention of forum shopping** and, at the same time, to remove
(at least partially) the insufficiencies arising from the application of gen-
eral procedure law rules of determination of court jurisdiction for (in
many aspects) specific proceedings on compensation of nuclear damage.

Conclusion

The submitted paper did not try to offer exhaustive enumeration of all
provisions of the new and first separate legal regulation regulating the
liability for nuclear damage and other related institutes. Despite of
strongly interdisciplinary nature of this institute, the authors limited
their interpretation only to the civil law co-extensive terms of the given
issue (also due to the fact that the Act on Civil Liability for Nuclear Dam-
age was structured as a separate civil law regulation regulating specific
area of the delict law), whereas the related issues of the administrative
law nature (competence of the Slovak NRA in relation to application of
the ACLND, competence of the National Bank of Slovakia in relation to
the supervised entities of the financial market in financial coverage of li-
ability for nuclear damage and other) are not dealt with.

From amongst particular civil law institutes the authors tried to se-
lect and to focus on the conceptual changes vis-d-vis the original regula-
tion of the Atomic Act, assessment thereof, and clarifying the reasons
which necessarily led to such changes (although, fortunately, most of
such reasons have still only theoretic background and reflection thereof
in the new legal regulation is of a prevention nature - to prevent the
complications which could be caused by actual occurrence of nuclear
damage). From this point of view, it is necessary to highlight especially
the introduction of causal jurisdiction of the courts in the matters of deci-
sion-making regarding the compensation of nuclear damage, introduc-
tion of distribution scheme of redistributing of funds for compensation of
nuclear damage as well as solution to terminology and other irregulari-
ties of the previous legal regulation compared to the provisions of the Vi-
enna Convention as directly applicable source of the nuclear liability law.

However, the authors do not avoid critical view of the finally adopted
solutions despite of the fact that in formulation of the approved wording
of the new law which under the supervision of the Slovak Nuclear Regu-

4 Compare with STOIBER, C., A. BAER, N. PELZER and W. TONHAUSER. Handbook on Nucle-
ar Law. 1sted. Vienna: International Atomic Energy Agency, 2003, pp. 115-116. ISBN 92-
0-105703-2.
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latory Authority was prepared by the Interdepartmental Work Group for
Dealing with the Issue of Civil Liability for Nuclear Damage many times
the contradictory opinions and standpoints of its particular members
representing all affected entities were in the opposition and in the inter-
est of balancing of the interests of these entities a compromise solution
had to be sought, which, from the point of the authors and while applying
their free academic approach, need not be necessarily deemed appropri-
ate (e.g. reduction of the notional determination of nuclear damage vis-a-
vis the original regulation of the Atomic Act). Special category of negative
changes listed in the report includes those adoption of which was on one
side necessary in the interest of compliance of national legislation with
directly applicable provisions of the international treaty binding upon
the Slovak Republic, which, however, on the other side, need not neces-
sarily be deemed (also due to the time of creation of this international
treaty going back to the Sixties of the past century and then the current
approach largely preferring the development of the nuclear industry)
beneficial for the aggrieved (e.g. preclusive nature of the objective period
for exercising of right to compensation of nuclear damage).

Despite of the fact that the Slovak Republic is not bound by the more
modern regulation of the Vienna Convention regime (the Protocol of
1997), some of its elements can be identified in the new legal regulation
(e.g. determination of one court authorized to decide in the matter of
compensation of damages). The question is whether due to more signifi-
cant attempts of the European Union to interference with the issues of
the compensation of damages leading to certain form of harmonization of
the European regime of nuclear liability these would not bring in the fu-
ture the necessity to make the requirements for peaceful use of nuclear
energy stricter in respect to its liability relations. Despite of the fact that
the European Union has no explicit powers in the area of substantive as-
pects of nuclear liability,*> the effort to cover the “labyrinth of nuclear li-

45 Implicitly it would be probably possible to derive such powers from provision of the Arti-
cle 98 and the Article 203 of the Treaty Establishing the European Atomic Energy Com-
munity. See details of the issue in HANDRLICA, J. and M. NOVOTNA. Eurépska tinia a Pro-
tokol z r. 1997, ktorym sa dopliiuje Viedensky dohovor o ob¢ianskopravnej zodpovednos-
ti za jadrové skody z r. 1963 [European Union and 1997 Protocol Amending 1963 Vienna
Convention on Civil Liability for Nuclear Damage]. Justi¢nd revue. 2014, roc. 66, ¢. 2,
pp. 261-262. ISSN 1335-6461.
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ability”4¢ with the goal to align the fundamental base points on which this
legal regime is built (the amount of limitation of liability, the extent of
compensable damages etc.) leads the European institutions to various
forms of activities in this field.4”
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