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Editorial k jarnej edicii
SOCIETAS ET IURISPRUDENTIA 2023

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila prvé ¢islo jedenasteho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, prvé Cislo jedenasteho roc¢nika ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo Styri samostatné vedecké Studie, ako aj
jednu recenziu uznaniahodnej vedeckej publikacie, napisané v troch roz-
nych jazykoch - v anglictine, CeStine a slovencine. V poradi prva stadia
ponuka citatelom vel'mi komplexny apodrobny pohlad na Kklucové
amimoriadne aktualne otazky doteraz nedorieSeného pol'sko-nemecké-
ho sporu ohl'adom reparacii vztahujdcich sa na obdobie druhej svetovej
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vojny. Nasledujica Stidia dokladne analyzuje, sprehl'adiiuje a prikladne
vysvetluje problematiku kriminologického pohl'adu na ekonomické trest-
né ¢iny v konkrétnych pripadoch prania Spinavych petiazi a datiovych
unikov, uplatiiujic pritom skdsenosti rumunského trestného prava. Tre-
tia Studia sa venuje velmi podrobnému systematickému objasneniu, ako
aj hibkovej analyze a komplexnej syntéze prinosov a dopadov sti¢asnej
Ceskej pravnej upravy inStititu zodpovednosti vykonavatela verejnej
funkcie v nezavislom organe za nezakonné rozhodnutie, a to na priklade
Rady Ceskej televizie. V poradi posledna $tidia predstavuje systematické
ahlbkové vymedzenie aobjasnenie klti¢ovych otizok spajajicich sa
s problematikou ochrany oznamovatel'ov v Pol'sku, opierajic sa pritom
o analyzu situacie pol'skych dostojnikov a profesionalnych vojakov. Rub-
rika ,Recenzie“, zaradena na konci aktuadlneho c¢isla, ponika zaujimavua
recenziu novej jedinecnej ¢eskej kolektivnej vedeckej monografie veno-
vanej spravnemu sudnictvu, ktord rovnako dobre poslizi nielen ceskej,
ale aj slovenskej Sirokej odbornej i laickej verejnosti.

V suvislosti s vydanim prvého cisla jedenasteho rocnika casopisu
SOCIETAS ET IURISPRUDENTIA by sme velmi radi informovali vSetkych
jeho citatel'ov, prispievatelov aj priaznivcov, Ze ¢asopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS aIndex
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
nych vedeckych databazach. Sticasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového c¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 152 Kkrajin navstev (v abecednom poradi):

1. Afganistan 52.Island 103.Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57.Jemen 108.PobrezZie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. JuZzna Koérea 111.Portugalsko

10. Bahrajn 61. Kambodza 112.Rakusko

11. Bangladés
12. Barbados
13. Belgicko
14. Benin

15. Bielorusko

62. Kamerun
63. Kanada

64. Kapverdy
65. Katar

66. Kazachstan

113.Rumunsko
114.Rusko
115.Rwanda
116.Salvador
117.Saudska Arabia

EDITORIAL
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16. Bolivia 67.Kena 118.Senegal

17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone

19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten

21. Burundi 72. Kostarika 123.Slovensko

22. Curagao 73. Kuba 124.Slovinsko

23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. Lotyssko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudén

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estonsko 83. Mad'arsko 134.Svajéiarsko

33. Etiépia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.TadZikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.UKrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51.Iran 102.0méan

Pri prilezitosti vydania prvého ¢isla jedendsteho ro¢nika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
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ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty irektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tiez ¢clenom redak¢nej rady casopisu a redak¢nému timu.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-
nosné rieSenia aktudlnych pravnych otdzok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania prvého ¢isla jedenasteho ro¢nika

1 E— 7 5

Prameni: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakeénej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. marec 2023
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Editorial for Spring Edition
of the SOCIETAS ET IURISPRUDENTIA 2023

Dear readers and friends,

let me introduce the first issue of the eleventh volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, first issue of the eleventh volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers atotal of four separate scientific
studies as well as one notable scientific publication written in three dif-
ferent languages - in the English, Czech and Slovak languages. The very
first study offers readers a very complex and detailed view of the key and
extremely topical issues of the still unresolved Polish-German dispute
regarding reparations related to the period of the Second World War. The
following study thoroughly analyses, clarifies and exemplarily explains
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the issue of the criminological perspective on economic crimes in specific
cases of money laundering and tax evasion, applying the experience of
the Romanian criminal law. The third study concentrates on a very de-
tailed systematic clarification as well as in-depth analysis and compre-
hensive synthesis of the benefits and impacts of the current Czech legisla-
tion on the institute of liability of the holder of a public office in an inde-
pendent body for an unlawful decision, using the example of the Czech
Television Council. The final study presents systematic and thorough
qualifying and clarifying of the key questions related to the issue of whis-
tleblower protection in Poland, based on the analysis of the situation of
the Polish officers and professional soldiers. The section “Reviews”, pla-
ced at the end of the current issue, offers an interesting review of a new
unique Czech scientific collective monograph dedicated to administrative
justice, which will serve equally well not only the Czech, but also the Slo-
vak broad professional and lay public.

In relation to the release of the first issue of the eleventh volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the international scientific databases Crossref, ERIH PLUS and
Index Copernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 152 countries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay

3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106. Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania

10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62. Iran 113.Rwanda

12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
16. Benin 67. Jamaica 118.Sierra Leone

[y
[=e]
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17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
. Ethiopia
46.
47.
48.
49.
50.
51.

45

Bolivia

Bosnia and Herzegovina

Brazil

Bulgaria
Burkina Faso
Burundi
Cambodia
Cameroon
Canada

Cape Verde
Chile

China
Colombia
Congo - Kinshasa
Costa Rica
Cote d’lIvoire
Croatia

Cuba

Curacgao
Cyprus

Czech Republic
Denmark
Dominica
Dominican Republic
Ecuador

Egypt

El Salvador
Estonia

Fiji
Finland
France
Georgia
Germany
Ghana

68. Japan

69. Jordan

70. Kazakhstan
71. Kenya

72. Kosovo

73. Kuwait

74. Kyrgyzstan
75. Laos

76. Latvia

77. Lebanon

78. Libya

79. Lithuania
80. Luxembourg
81. Macedonia
82. Madagascar
83. Malawi

84. Malaysia

85. Malta

86. Mauritius
87. Mexico

88. Moldova

89. Mongolia
90. Morocco

91. Mozambique
92. Myanmar
93. Namibia

94. Nepal

95. New Caledonia
96. New Zealand
97. Nicaragua
98. Nigeria

99. Norway
100.0man
101.Pakistan
102.Palestine

3 I
SOCIETAS

IVRISPRVDENTIA

119.Singapore
120.Sint Maarten
121.Slovakia
122.Slovenia
123.Somalia
124.South Africa
125.South Korea
126.Spain

127.Sri Lanka
128.Sudan
129.Sweden
130.Switzerland
131.Syria
132.Taiwan
133.Tajikistan
134.Tanzania

135. Thailand
136.The Netherlands
137.Togo
138.Trinidad and Tobago
139.Tunisia
140.Turkey
141.Uganda
142.Ukraine
143.United Arab Emirates
144.United Kingdom
145.United States of America
146.Uruguay
147.Uzbekistan
148.Venezuela
149.Vietnam
150.Yemen
151.Zambia
152.Zimbabwe

On the occasion of launching the first issue of the eleventh volume of
the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
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ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.
Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal

SOCIETAS ET IURISPRUDENTIA before Issuing the First Issue of the Eleventh Vol-
ume

1 I 7 244

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova
Trnava, Slovakia, March 31, 2023
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Polish-German Dispute
over WWII Reparations

Rafal Adamus

Abstract: This study concerns the dispute between Poland and Germany
regarding war reparations for losses caused in Poland in the years 1939 -
1945. The author pointed to the relevant acts of international law. This ap-
plies to the so-called Potsdam Agreement, the declaration of the Union of
Soviet Socialist Republics (hereinafter referred to as the “USSR”) on the res-
ignation of claims against Germany, the declaration of the government of
the People’s Republic of Poland on the resignation of claims, the German
unification treaty. As well as in the study, the substantive position that may
be presented by Poland was indicated. After the end of the World War I,
there was no peace agreement between the defeated Germans and mem-
bers of the anti-German coalition. This was due to emerging political dif-
ferences between the victorious states. What is significant in the case is the
fact that the Polish war losses were not covered in full. There are reasons to
believe that Poland’s renunciation of claims in year 1953 (with effect from
January 1, 1954) was invalid.

Key Words: International Law; Public International Law; War; World
War II; Reparations; Compensation; the Union of Soviet Socialist Republics;
Germany; Poland.

Preliminary issues

On December 28, 2022, the German government gave a laconic response
to Poland’s diplomatic note of October 3, 2022, on claims for the World
War II losses. The German diplomatic note was delivered to the Polish
Ministry of Foreign Affairs on January 3, 2023. According to the German
government, the matter of reparations and compensation for war losses
remains closed, and the German government does not intend to enter in-
to negotiations on this matter.! However, Poland’s claims against demo-

1 In this paper, in a certain simplification, the position of the German state will be consi-
dered to be the report of the Scientific Services of the Bundestag of August 28, 2017,
elaboration and commentary by BAINCZYK, M. Raport: Podstawy i ograniczenia prawno-
miedzynarodowe reparacji wojennych ze szczegélnym uwzglednieniem relacji nie-
miecko-polskiej [Report: Basis and International Legal Limitations of War Reparations
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cratic Germany for full war losses in the years 1939 - 1945, despite the
passage of a significant period of time since the end of the World War ],
have not yet been fully satisfied.2 In this study, substantive arguments
will be presented regarding the discussion relating to the Polish claims
for war losses. A substantive discussion on the issue of claims may be an
additional binder of the Polish-German reconciliation.

Poland’s claims against Germany for losses incurred in the World
War Il

The origin of Poland’s claims3 against Germany for losses incurred in the
World War II dates back to the agreement of August 23, 1939, concluded
in Moscow, between the USSR and Germany (the Molotov-Ribbentrop
Pact), whose secret protocol divided the Second Polish Republic into two
spheres of influence: the Soviet and the German. The German armed at-
tack on Poland on September 1, 1939, marked the beginning of unprece-
dented losses in the human, material and cultural resources of the Sec-
ond Polish Republic. The German state is also responsible for mass de-
portations of the Polish citizens from areas directly incorporated into
Germany. The attack of the USSR on Poland on September 17, 1939,

with Particular Emphasis on German-Polish Relations]. In: M. BAINCZYK. Raporty Stuzb

Naukowych Bundestagu w sprawie reparacji wojennych dla Polski i odszkodowan dla pol-

skich obywateli [Reports of the Bundestag Scientific Services on War Reparations for Po-

land and Compensation for Polish Citizens]. 1. wyd. Poznan: Instytut Zachodni, 2018,

pp. 13-38. IZ Policy Papers, nr 26(I). ISBN 978-83-61736-78-3. Germany’s reply, dated on

December 28, 2022, to Poland’s diplomatic note regarding unsatisfied claims does not

contain substantive argumentation.

See STOLARCZYK, M. Reparacje wojenne dla Polski od Niemiec wlatach 1945 - 2020

[War Reparations for Poland from Germany in 1945 - 2020]. Krakowskie Studia Miedzy-

narodowe [online]. 2020, vol. 17, nr 2, pp. 171-194 [cit. 2023-01-06]. ISSN 2451-0610.

Available at: https://doi.org/10.48269/2451-0610-ksm-2020-2-009.

3 The meaning of the terms of reparations, restitutions, revindications, individual compen-
sations are explained by BARCZ, ]. and ]. KRANZ. Reparacje od Niemiec po drugiej wojnie
Swiatowej w Swietle prawa miedzynarodowego: Aspekty prawa ipraktyki [Reparations
from Germany after the World War Il in the Light of International Law: Aspects of Law
and Practice]. 1. wyd. Warszawa: Elipsa, 2019, p. 26. ISBN 978-83-8017-224-1. See also
BAINCZYK, M. Raport: Podstawy i ograniczenia prawnomiedzynarodowe reparacji wo-
jennych ze szczeg6lnym uwzglednieniem relacji niemiecko-polskiej [Report: Basis and In-
ternational Legal Limitations of War Reparations with Particular Emphasis on German-
Polish Relations]. In: M. BAINCZYK. Raporty Stuzb Naukowych Bundestagu w sprawie repa-
racji wojennych dla Polski i odszkodowan dla polskich obywateli [Reports of the Bundestag
Scientific Services on War Reparations for Poland and Compensation for Polish Citizens].
1. wyd. Poznan: Instytut Zachodni, 2018, pp. 16-17. IZ Policy Papers, nr 26(1). ISBN 978-
83-61736-78-3.

N
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opened a second account of losses, and also opened the way to mass de-
portations of the Polish citizens deep into the USSR. On June 22, 1941, the
German-Soviet alliance was broken. The German state began military op-
erations on the territory of the Second Polish Republic under the occupa-
tion of the USSR. In year 1944, hostilities resumed on the territory of the
Second Polish Republic between the USSR and Germany.

In year 1945, the post-Yalta arrangement of Europe was formed on
the basis of the Soviet-Anglo-American arrangements. As a result, Poland
did not have any independence in international politics. It was not a par-
ty to the international arrangements concerning its territory and popula-
tion. It became a satellite state of the USSR. The USSR troops were sta-
tioned on its territory. The elections in Poland were neither free nor
democratic, and their results were falsified. The Atlantic Charter stopped
at the so-called Iron Curtain. The post-Yalta arrangement of Europe re-
sulted in mass deportations of the Poles from the lands absorbed by the
USSR and mass deportations of the Germans from the lands granted to
Poland, under international decisions made without Poland’s subjective
participation.

Of key importance from the point of view of post-war claims against
Germany for war losses was the so-called Potsdam Agreement of Au-
gust 2, 1945. In Chapter IV (concerning “Reparations from Germany”),
the Potsdam Agreement divided Germany into two reparation zones,
eastern and western. In the further part of the agreement, its signatories
agreed that claims for compensation from the USSR would be satisfied by
the removal of relevant items from the Soviet occupation zone and by the
German property located abroad. The USSR undertook to satisfy the
Polish demands for compensation from its own share of compensation.
The compensation claims of the United States of America, the United
Kingdom and other countries entitled to compensation were to be satis-
fied by the western zones and by the corresponding German property lo-
cated abroad. It is estimated that due to the growing tensions between
the USSR and the Western Allies, no peace treaty was signed to settle the
effects of the war that had ended.

On the basis of the Potsdam Agreement of which Poland was not
a signatory, a bilateral agreement between Poland and the USSR was
concluded in Moscow on August 16, 1945. Pursuant to this agreement,
the USSR renounced to Poland “its claims to the German property and the
German assets, as well as to the shares of the German industrial and
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transport enterprises to which it was entitled on the Polish territory [...],
as long as they belonged to the German territory” (i.e., in the former
German eastern territories). In addition, the USSR undertook to transfer
to Poland, in accordance with this agreement and in order to cover the
Polish claims, a share in the amount of 15 percent of the benefits due to it
as reparations from the German occupation zones. However, these bene-
fits were waived in exchange for Poland supplying 8 to 13 million tons of
the “German coal” per year (the so-called Coal Clause).

Another significant event was the statement of the USSR of August
15, 1953, in which the USSR announced the complete release of Germany
from its reparation obligations as of January 1, 1954 - “due to the fact
that Germany has already fulfilled a significant part of its financial and
economic obligations related to the consequences of wars.” It is worth
paying attention to the historical context: it was after the so-called Berlin
Uprising in June 1953, which the Soviet army bloodily suppressed, using
armoured units. Shortly after, it was followed by a loose-form statement
by the government of the Polish People’s Republic of August 23, 1954.
“Taking into account that Germany has already largely satisfied its obli-
gations in respect of reparations and that the improvement of the Ger-
many’s economic situation is in the interest of its peaceful development,
the government of the People’s Republic of Poland - desiring to make its
further contribution to the work of settling the German problem in
a peaceful and democratic spirit and in accordance with the interests of
the Polish nation and all peace-loving nations - decided to renounce, as
of January 1, 1954, the payment of compensation to Poland.”

Other important events include the Treaty on the Basis of Normaliza-
tion of Mutual Relations between the People’s Republic of Poland and the
Federal Republic of Germany of December 7, 1970, signed in Warsaw. It
did not refer to Poland’s claims for war losses. On June 4, 1989, the first
partially free parliamentary elections in Poland took place. “Deutsche
Wiedervereinigung” took place on October 3, 1990, pursuant to an agre-
ement concluded on September 12, 1990, in Moscow between the Feder-
al Republic of Germany and the German Democratic Republic and the
four former occupier states. According to the view of the German gov-
ernment, the so-called “Two Plus Four Treaty” finally regulates all legal
issues related to ending the war.
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The legal responsibility of Germany towards Poland for war losses
caused in the years 1939 - 1945

The principle of Germany’s legal responsibility towards Poland for war
losses should not raise any doubts.* On September 1, 1939, Germany
launched a war of aggression against Poland.> According to the Article 3
of the 4t Hague Convention of 1907 on the Laws and Customs of War on
Land, also ratified by Germany, a warring state is responsible for every
act of a person who is part of that state’s armed forces. The scale of bio-
logical, material and cultural losses caused by Germany to the Polish
state during the World War Il was enormous and unprecedented.®

4 In the literature, attention is drawn to the case of “demands for compensation from the
Russian Federation - the international legal successor of the USSR - for the USSR’s failure
to implement the provisions of the Potsdam resolutions in relation to the Polish repara-
tion claims, which were to be satisfied from part of the German property seized by the
then USSR. However, the Polish entitlement was of a secondary nature, which means that
it is currently not possible for Poland to collect reparations from Germany or to settle the
problem of the Polish repatriates from across the Bug, i.e., Zabuzans, demanding compen-
sation for the loss of their property in the Eastern Borderlands. The current authorities of
the Russian Federation fully uphold the claims that the Eastern Borderlands - the area of
the Second Polish Republic was lost by it in September 1939 as a result, as the then Soviet
authorities believed, their seizure for the sake of the safety of the population of these
lands and the western border of the Union of the Soviet Union, and not, as Poland proves,
of aggression.” See LASK], P. Polskie zadania reparacji wojennych wobec Niemiec oraz z3-
dania odszkodowawcze Niemcéw wobec wiasno$ci poniemieckiej w Polsce z tytutu jej
utraty po Il wojnie $wiatowej [Polish Demands for War Reparations against Germany and
German Demands for Compensation against post-German Property in Poland for Its Loss
after the World War II]. Problemy Wspétczesnego Prawa Miedzynarodowego, Europejskie-
go i Poréownawczego [online]. 2021, vol. 19, p. 160 [cit. 2023-01-06]. ISSN 1730-4504.
Available at: https://doi.org/10.26106/0513-ev91.

See DOMANSKI, L. Wojna jako tytut prawny do wynagrodzenia za szkody i straty: Zarys
teorji i praktyki prawa miedzynarodowego, prywatnego i publicznego [War as a Legal Title
to Compensation for Damages and Losses: An Outline of the Theory and Practice of Inter-
national, Private and Public Law]. 1. wyd. Warszawa: Drukarnia Polska, 1915, p.12;
RUNDSTEIN, Sz. Szkody wojenne: Teorya nadzwyczajnych indemnizacyj w prawie publicz-
nem [War Damage: The Theory of Extraordinary Indemnity in Public Law]. 1. wyd. War-
szawa: F. Hoesick, 1916, pp. 7-14; BIERZANEK, R. Wojna a prawo miedzynarodowe [War
and International Law]. 1. wyd. Warszawa: Wydawnictwo Ministerstwa Obrony Narodo-
wej, 1982, pp. 94-97. ISBN 83-11-06789-9; and CZAPLINSKI, W. Odpowiedzialno$¢ za na-
ruszenia prawa miedzynarodowego w zwiqzku z konfliktem zbrojnym [Responsibility for
Violations of International Law in Connection with Armed Conflict]. 1. wyd. Warszawa:
Scholar, 2009, p. 14. ISBN 978-83-7383-372-2.

See Opinia prawna w sprawie mozliwosci dochodzenia przez Polske od Niemiec odszkodo-
wania za szkody spowodowane przez drugq wojne Swiatowq w zwiqzku z umowami mie-
dzynarodowymi [Legal Opinion on the Possibility of Poland Seeking Compensation from

2

o
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Claims for war losses do not arise in connection with the inclusion of
the obligation in the content of a later peace treaty or in an international
agreement, but in connection with their actual occurrence. A peace treaty
or an international agreement may, however, exactly and indisputably
specify these claims. The fact that there is no bilateral and direct Polish-
German agreement relating to Poland’s claims against Germany does not
mean that these claims have not arisen.

On November 26, 1968, the United Nations General Assembly adopt-
ed the Convention on the Non-applicability of Statutory Limitations to
War Crimes and Crimes against Humanity. Therefore, Poland’s claims are
not time-barred. Poland’s claims for war losses in the years 1939 - 1945
could not be extinguished due to the fact that they were not fulfilled
(concealment, desuetudo). Nor could there be tacit consent (acquies-
cence) regarding Poland’s renunciation of claims against Germany, if
these claims are not time-barred.

Poland was not a signatory to the agreement of September 12, 1990,
in Moscow between the two German States and four former occupiers on
the reunification of Germany. The “Two Plus Four Treaty” was not effec-
tive erga omnes. The only reference in the treaty to the Polish-German
relations concerns matters of the interstate border, regulated by a bilate-
ral agreement. Nevertheless, “Two Plus Four Treaty” did not refer to Po-
land’s claims for war losses. For the German perspective, the “Two Plus
Four Treaty” was supposed to ultimately close the matter of settlements
due to the World War II, but after its conclusion, the Polish-German Rec-
onciliation Foundation was established, from which funds (rather sym-
bolic) were paid out to the living Poles. Poland’s approval of the German
reunification was not tantamount to a waiver of claims.

Poland’s lack of sovereignty in making certain decisions on the
international arena in the years 1945 - 1989

In the decades following the year 1945, there was no sovereign, inde-
pendent Polish state with authorities elected in free and democratic elec-
tions, in accordance with the will of its citizens. For decades, the Polish
People’s Republic remained in total geopolitical dependence on the USSR
(although this dependence weakened over the years). The People’s Re-
public of Poland did not pursue an independent international policy; it

Germany for Damages Caused by the World Warll in Connection with International
Agreements] [2017-09-06]. BAS-WAP - 1455/17.
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was a party to a military alliance subordinated to the USSR (the so-called
Warsaw Pact); the Soviet troops were stationed on the Polish territory. In
addition, the USSR was guided by the doctrine of armed obedience to sat-
ellite states. All the above circumstances were known to the German side.
There is state continuity between the People’s Republic of Poland and the
Third Republic of Poland.

Acts of international law, for their validity, require freedom in their
expression. Acts of a satellite state resulting from the unacceptable influ-
ence of the dominant do not meet this requirement. This does not mean
that asatellite state could not conclude any important international
agreement. One cannot equate a unilateral statement made under the
pressure of the dominant, which is a declaration of unjustified benefit for
someone else, or agreements between the dominant and the satellite
state and international legal acts of the satellite state with other subjects
of international law, which are consistent with its raison d’état and which
have been concluded without external pressure. The border treaties with
the German Democratic Republic and the Federal Republic of Germany
regarding Poland’s western borders resulted from the natural need to
confirm the status of the new (since year 1945) shape of the Polish state.
The border treaties referred to the original arrangements of the Yalta
powers of the anti-Hitler coalition. The border treaties confirmed the ex-
isting status quo. Therefore, they have a different legal value than waiv-
ing, against one’s own interest, claims for war losses.

The USSR powers in covering the Polish war losses (pacta tertiis)

The Polish People’s Republic, as a satellite state to the USSR, was not
a direct party to the international legal agreement with the German state
regarding the Polish claims for damages incurred in the years 1939 -
1945. According to Professor Jorn Eckert: “The Potsdam Agreement did
not establish the possibility of making separate claims for compensation
by Poland. Poland could only rely on the Soviet Union.” Nevertheless, the
above circumstance did not lead to the expiration of all the Polish claims
for war losses. The Potsdam Agreement created a specific pactum in fa-
vorem tertii. The third person was Poland. The obligated state (Germany)
had no influence on the distribution of reparations. In fact, Poland also
had no influence on the distribution of reparations.

In the opinion of Professor Jorn Eckert concerning the agreement be-
tween Poland and the USSR on August 16, 1945, concluded in Moscow,
“By virtue of this bilateral agreement with the USSR, Poland agreed to the
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provisions of the Potsdam Agreement, according to which the only ad-
dressee of its claims for reparations was to be the Soviet Union.”” How-
ever, it was an agreement between the dominant and the satellite state.
The dominant itself had its own, separate legal responsibility towards its
satellite for war losses caused by it, resulting from the armed attack in
year 1939 and the occupation of the part of Poland in the years 1939 -
1941.

Poland’s dependence in collecting claims from Germany was a con-
venient instrument for the USSR to control the development of a country
devastated by war and two occupations: the German and the Soviet. The
economic dependence of the Polish People’s Republic on the USSR was
another way to limit the sovereignty of the satellite state. Therefore, rec-
ognizing such an agreement as properly concluded raises objections.

The size and value of reparations for the USSR was not precisely de-
fined, which meant an obvious unknown for the degree of satisfaction of
the Polish claims. In addition, the policy of exporting property deep into
the USSR from the areas occupied by the Red Army was in the implemen-
tation phase even before signing any reparations agreements.

An element of the agreement of August 16, 1945, was the so-called
Coal Clause. In fact, it became atool for the economic drainage of the
People’s Republic of Poland, which was beneficial for the USSR. In the lit-
erature, the following argument is raised regarding the Polish-Soviet
agreement of August 16, 1945: “It is questioned as inconsistent with the
content of the Potsdam resolutions, because the USSR did not have rights
to the lands granted to Poland under the Potsdam resolutions.”

The legal meaning of the declaration on the waiver of claims by the
authorities of the People’s Republic of Poland of August 23, 1953

According to e.g. Professor Jan Sandorski’s declaration of the government
of the People’s Republic of Poland of August23, 1953, regarding the
waiver of compensation payments to Poland as of January 1, 1954, was
invalid ab initio and as such has never had and does not have legal ef-

<

See ECKERT, ]. Reparacje wojenne a rezygnacja z nich: Niemiecko-polskie stosunki z per-
spektywy historyczno-prawnej [War Reparations and Resignation from Them: German-
Polish Relations from a Historical and Legal Perspective]. Ruch Prawniczy, Ekonomiczny
i Socjologiczny. 2005, vol. 67, nr 2, pp. 19-31. ISSN 0035-9629.
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fects.8 The reasons for the absolute invalidity - on the basis of the later
Convention on the Law of Treaties of 1969 are: coercion against a repre-
sentative of the state, coercion against the state by the threat or use of
force and conflict of contract with jus cogens. Thus, there are grounds for
accepting the invalidity of the waiver of claims against Germany made by
the government of the People’s Republic of Poland. The statement was
not made freely, due to geopolitical conditions. The time sequence of the
statements of the USSR and the Polish People’s Republic shows that the
statement of the government of the People’s Republic of Poland was, in
principle, an act copying the idea of a dominant political act by the satel-
lite state. These circumstances were known to the both German states.

It can be argued that the Polish government statement violated the
Constitution of July 22, 1952, which was in force at the time, because the
matters of ratification and termination of international agreements were
within the competence of the Council of State, and not the Council of Min-
isters. The government’s declaration of creditor-debtor claims was the
matter of an international treaty.

The statement of the government of the People’s Republic of Poland
was so doubtful that the German side later expected confirmation of this
statement, which leads to the conclusion that it had concerns about the
effectiveness of the waiver of these claims.? It is also not clear who was
the addressee of this statement, since reparations were paid by the USSR.
It seems that the “Germany” referred to in the statement of August 23,
1954, was the German Democratic Republic, since the USSR collected
reparations from its occupation zone, and the so-called Eastern Bloc did
not recognize the West Germany. According to Stanistaw Zerko, “On
May 6, 1970, the Commission for the Study of the Problem of War Repa-
rations was established, operating at the Ministry of Finance. The tasks of
this body included ‘determining the Polish losses and damages caused in
connection with the World War II, which could constitute the basis for
the Polish People’s Republic to make claims for compensation against the

©

See SANDORSK], ]. Niewazno$¢ zrzeczenia sie przez Polske reparacji wojennych a niemie-
ckie roszczenia odszkodowawcze [The Invalidity of Poland’s Renunciation of War Repara-
tions and German Claims for Compensation]. Ruch Prawniczy, Ekonomiczny i Socjologicz-
ny. 2004, vol. 66, nr 3, pp. 53-69. ISSN 0035-9629.
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dzy Polska a RFN do 1991 r. [The Case of the German Compensation for the World War II
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German Federal Republic’. It was yet another team that the authorities of
the People’s Republic of Poland created to estimate war losses. Its ap-
pointment meant that the government in Warsaw intended to make
claims against the West Germany. Admittedly, on the occasion of the
Polish-German talks on the Treaty on the Basis of Normalization of Mu-
tual Relations between the People’s Republic of Poland and the Federal
Republic of Germany of December 7, 1970,”1% Poland’s waiver of claims
against the Federal Republic of Germany was supposedly confirmed by
a statement of the government of the People’s Republic of Poland of Au-
gust 23, 1953. The “confirmation” took the form of statements by (1) the
deputy minister of foreign affairs and (2) a deputy to the Parliament of
the People’s Republic of Poland, a member of the State Council, and the
first secretary of the Central Committee of the Polish United Workers’
Party. These statements can be assessed in the category of interpretation,
not creation of an act of international law.

The statement of the government of the People’s Republic of Poland
contradicts the actual state of affairs. The benefits actually received by
Poland for war losses caused by Germany were so small that they did not
justify waiving further claims.

It is worth referring to the study of Professor Mariusz Muszynskill
questioning the characteristics of the declaration of the government of
the People’s Republic of Poland as a unilateral act of international law.
Unilateral acts of behaviour in the sphere of international law have a dif-
ferent legal value than bilateral agreements and multilateral agreements.

The Polish People’s Republic was not a direct party to international
agreements concerning claims against Germany and, therefore, since the
USSR was the dominant entity that announced the end of exploitation of
claims, the essence of the declaration of the Polish government could on-
ly be the liquidation of a certain sub-relationship (subordinate relation-
ship). Thus, the declaration of the government of the People’s Republic of

10 See ZERKO, S. Reparacje i odszkodowania w stosunkach miedzy Polskq a RFN (zarys histo-
ryczny) [Reparations and Compensation in Relations between Poland and Germany (His-
torical Outline)]. 1. wyd. Poznan: Instytut Zachodni, 2017, p. 20. IZ Policy Papers, nr 22(1).
ISBN 978-83-61736-71-4.

11 See MUSZYNSKI, M. Skutecznoé¢ o§wiadczenia rzadu PRL z 23. 8. 1953 r. w sprawie zrze-
czenia sie reparacji: Rozwazania w $wietle prawa miedzynarodowego [The Effectiveness
of the Declaration of the Government of the People’s Republic of Poland of August 23,
1953, on the Waiver of Reparations: Considerations in the Light of International Law].
Kwartalnik Prawa Publicznego. 2004, vol. 4, nr 3, pp. 43-79. ISSN 1642-9591.
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Poland was of a “technical” nature. If the USSR fulfilled the claims and
then transferred part of the acquired assets to Poland, the cessation of
the realization of the claims by the USSR only closed this “distribution
channel”.

The geopolitical goal of the USSR at that time was to provide eco-
nomic support to the German Democratic Republic, especially after the
crisis of the bloody suppressed Berlin Uprising in June 1953, a critical as-
sessment of the conduct of the German affairs by Lavrentiy Beria. In oth-
er words, the East Germany was to be the beneficiary of the USSR’s re-
nunciation of claims, in order to better embed the USSR power in the East
Germany.12

It should be noted that the statement of the government of the Peo-
ple’s Republic of Poland states that it “decided to renounce, as of Janu-
ary 1, 1954, the payment of compensation to Poland.” This wording does
not include a waiver of individual claims.

There is no doubt that in mature international legal relations, an ef-
fective waiver of claims for such serious war losses should be free, in ac-
cordance with internal law (including competence norms, the proper
form of such an act, etc.), unambiguous (as to the wording), based on ra-
tional premises.

Little effectiveness of the services provided by the German side so
far

In fact, the small scale of covering the claims of Poland and its citizens in
the context of the scale of damage done in Poland and the scale of pay-
ments made to other countries is of significant importance in the dispute.

According to Professor Jorn Eckert, “there was a close connection be-
tween the issue of compensation and the issue of territorial cessions on
the part of the “Third Reich”, agreed during the Potsdam Conference in
1945 among the victorious powers of the World War II. The cession of
the former German lands east of the border on the Oder and the Lusatian
Neisse rivers and the expropriation of the German property located there
constituted, from the perspective of international law, part of the repara-

12 See JARZABEK, W. Wtadze Polskiej Rzeczypospolitej Ludowej wobec problemu reparacji
i odszkodowan od Republiki Federalnej Niemiec 1953 - 1989 [The Authorities of the Po-
lish People’s Republic towards the Problem of Reparations and Compensation from the
Federal Republic of Germany 1953 - 1989]. Dzieje Najnowsze. 2005, vol. 37, nr 2, pp. 85-
103. ISSN 0419-8824.
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tions benefits.” This view is inaccurate. Territorial cessions to Poland at
the expense of Germany were “compensation” for the larger lands lost in
the East. As aresult of the “shift to the West”, pursuant to the Yalta
agreements, Poland was significantly reduced in terms of territory. War
reparation is not depriving the aggressor of part of his territory as
a sanction for a devastating war of aggression. Anyway, the decision re-
garding Poland’s borders was made “without it and for it”. Moreover,
there were historical claims to the lands granted to Poland at the expense
of Germany. Other authors - Professor Jan Barcz, Professor Jerzy Kranz -
explained that “the decision of the superpowers to take over private
property both in Germany and abroad was an extraordinary measure,
which can be justified by the scale of destruction, robbery and damage
caused to public and private property in the occupied territories result-
ing from the German actions. Thus, while the post-war territorial changes
cannot be classified as reparations, the confiscation of private German
property was, according to the decisions of the superpowers, part of the
reparations. This was confirmed by the European Court of Human Rights,
which in year 2008 rejected the complaint of the German citizens and
stated that the post-war decisions of the superpowers regarding the sei-
zure of private property did not violate international law.”

Conclusions

The negative position of the German government taken at the end of year
2022 - the party concerned in the case - does not yet mean that the
Polish claims are groundless. However, the issue of the mode of their in-
vestigation is complicated.

The Supreme Court in Poland accepted that “at the present stage of
the state and development of public international law, the German state
is entitled to immunity from jurisdiction in tort claims committed by the
German armed forces during the World War Il on the territory of Po-
land.” The Court of Justice of the European Union, in its judgment of Feb-
ruary 15, 2007, confirmed the state continuity of the Federal Republic of
Germany with the German “Third Reich”. According to the Tribunal, after
the collapse of the “Third Reich”, legal responsibility passed to its succes-
sor, i.e., Germany. Nevertheless, the courts of foreign countries (states of
the place of the event, loco delicti commissi) do not have jurisdiction over
the German state in the matter of liability and damages, because the ac-
tion of the armed forces of the “Third Reich” was an act of de iure imperii,
and this is covered by the jurisdictional immunity of the state. According
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to the current state of knowledge, there is no international tribunal
whose jurisdiction would cover the case of Poland’s claims for war losses.
However, it is possible to renew the diplomatic notes, to propose an ad
hoc international arbitration.!3
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A Criminological Perspective
of the Economic Crimes in Particular Cases
of Money Laundering and Tax Evasion

Djulieta Vasiloi

Abstract: Analysing from the point of view of criminology, the theoretical
framework of economic crimes is currently implemented to highlight the
investigative activity of those who are interested in approaching the phe-
nomenon in a multidisciplinary context. They primarily involve the crimi-
nologists and are secondly organized around their efforts provided both at
the European and international levels in finding adequate solutions to
combat and to control the phenomenon of these crimes. The main activity
in the field of criminological research is then related to maintaining high
level of suppressive measures adopted by the domestic authorities, in ac-
cordance with the European and international ones, in purpose to gather
such a result. The current paper is focused on the most relevant issues in
the field of approaching serious crimes from a criminological point of view.
The special focus of the research activity is that of analysing the crimes of
money laundering and tax evasion, knowing that, in the area of economic
crimes, they are the most dangerous phenomenon that existed in practice.

Key Words: Criminal Law; Criminology; Money Laundering; Tax Evasion;
Economic Field; Combating Crimes; Preventing Crimes; Controlling Crimes;
Serious Crimes; Romania.

Introduction

In the field of criminology, the serious crimes are, on the one hand, of
high interest for theorists in their activity of finding appropriate solu-
tions in order to prevent and to combat the phenomenon as much as pos-
sible. On the other hand, it is unanimously admitted that for practitioners
involved in the activities of combating and preventing the phenomenon
of criminality, the practical considerations of the economic crimes have,
usually, influence in the other areas they are linked with. A particular at-
tention is thus paid to the cases of financial, banking, or even accounting
criminality also so widespread within the economic field.
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Analysing the phenomenon of criminality in the economic field, it
should be emphasized that the criminological research provides the spe-
cialists with a comprehensive framework of analysis and research. This
means that the three issues which develop the research are those refer-
ring to the control, prevention and combating the phenomenon of serious
crimes, which also comprises the money laundering and tax evasion. In
the matter of practical analysis, each of them is structured and shaped
around one or many characteristics expressed by the science of crimino-

logy.

The current paper has been designed to provide some pertinent so-
lutions for the economic field and to advance certain conclusive practical
ideas which could be taken into account by the domestic authorities in
purpose to organize the activity of controlling the phenomenon of seri-
ous crimes in such a manner to avoid the failure in the action to commit
any kind of crimes. This is because in the field of controlling serious
crimes, one of the most important principles is that of analysing the phe-
nomenon from the point of view of the research conduct and the imple-
mentation of the theoretical results gathered in the end of this activity.
Thus, these principles are connected to the general activity of controlling
criminal phenomenon on the serious crimes by means of criminological
issues, resulting either from the theoretical research activity or from the
law. The substantive law in criminal matters is one of the most important
sources of information and, therefore, delivers several basic legal in-
struments used in the field of controlling criminality.

The practice has stated that in the field of economic crimes, both the
theory of criminological research based on the principles of criminology
and the provisions of penal law are useful in the matter of controlling se-
rious crimes. For this consideration, it could be advanced the opinion
that the science of criminology is concordant to the issues of analysing
the forms of serious crimes through the means of criminological re-
search.

1 The phenomenon of money laundering

First of all, in the matter of analysing the serious crimes of money laun-
dering, it is very important to delimit the structure configuration of these
crimes and then to express the specific features of these issues from the
criminological perspective. No critical configuration of both approaches
is enough to state conclusive remarks. The doctrine at the European level
has been interested in creating alegal configuration for those instru-
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ments adopted by the European institutions in purpose to highlight how
powerful the activity of fighting criminality of serious crimes is.

Thus, in this matter, the Resolution 2021/2922(RSP) on the Pandora
Papers,! adopted by the European Parliament, is a significant instrument
in the area of combating money laundering, tax evasion and tax avoid-
ance. It has been analysed as one of the most important legal tools of
combating serious crimes, with a special focus on the money laundering
when associated with financing terrorism.

In fact, the criminological involvement in the field of serious crimes -
money laundering and the other connected crimes, such as the financing
of terrorism - is no longer defined as a limited issue. No limitation is im-
posed while analysing the items subordinated to the money laundering,
knowing the fact that the serious crimes prove a spread area of the crim-
inological research.

The literature is also deepened in providing quantitative research re-
sults in the field of criminological approach on serious crimes. The mon-
ey laundering is prevalently in the criminologists’ attention, who have
made significant contributions to the field of criminology.2 For this rea-
son, it could be stated that the new generation of criminologists has the
main orientation to the issues which characterize the quantitative re-
search and advance the methodology of research in such a manner “to
allow cases of money laundering and terrorism financing to be detected
at the right moment in the transaction, preventing illegal resources from
being further integrated into the financial system.”? The research design
is then concordant to the international standards of achieving substantial
results.

-

See European Parliament Resolution of 21 October 2021 on the Pandora Papers: Implica-
tions for the Efforts to Combat Money Laundering, Tax Evasion and Tax Avoidance (2021/
2922(RSP)). O] EU C 184, 2022-05-05, pp. 141-153.

See ROCHA-SALAZAR, ].-de-]., M.-]. SEGOVIA-VARGAS and M.-del-M. CAMACHO-MINANO.
Money Laundering and Terrorism Financing Detection Using Neural Networks and an
Abnormality Indicator. Expert Systems with Applications [online]. 2021, vol. 169, pp. 1-15
[cit. 2023-01-18]. ISSN 1873-6793. Available at: https://doi.org/10.1016/j.eswa.2020.11
4470.

See ROCHA-SALAZAR, ].-de-]., M.-]. SEGOVIA-VARGAS and M.-del-M. CAMACHO-MINANO.
Money Laundering and Terrorism Financing Detection Using Neural Networks and an
Abnormality Indicator. Expert Systems with Applications [online]. 2021, vol. 169, p. 11 [cit.
2023-01-18]. ISSN 1873-6793. Available at: https://doi.org/10.1016/j.eswa.2020.1144
70.
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In this regard, it is emphasized that “Identifying the concrete meth-
ods of laundering money and financing terrorism should provide both
compliance officers and legislators with valuable insights into criminal
activity. By better understanding the specific steps taken by criminals,
compliance officers should be able to more effectively combat both mon-
ey laundering and terrorism financing.”* Moreover, assessing the risk of
money laundering is usually viewed under the umbrella of dialogue co-
ordinated among scientists with the concurrent involvement of the prac-
titioners. In this matter, it has been emphasized that “The lack of dialogue
between practitioners and academic researchers has opened a wide spa-
ce now occupied by [...] companies, which, over the years, have imposed
their risk assessment ‘standards’ on obliged entities.”>

An empirical analysis of the crime of money laundering has also been
made by criminologists who expressed the results of their studies pub-
lished and appreciated that the work “delivers a new perspective, by ana-
lysing data gathered with the first empirical study on the implementation
of the AML® obligations in practice [...].”7 They have also emphasized that
“Drawing upon semi-structured interviews with estate agents and com-
pliance officials, this study identifies critical aspects of the AML compli-
ance that are particularly problematic for those involved in it.”8

Consequently, there could be appreciated a better result in the fight
of money laundering, the phenomenon being at the moment more and
more aggressive, especially during the pandemic crisis, when the busi-
ness companies are looking for increasing their incomes by using illegal
means of operations.

o~

See TEICHMANN, F. M. Recent Trends in Money Laundering and Terrorism Financing.
Journal of Financial Regulation and Compliance [online]. 2019, vol. 27, no. 1, pp. 2-12 [cit.
2023-01-18]. ISSN 1740-0279. Available at: https://doi.org/10.1108/jfrc-03-2018-0042.
See SAVONA, E. U. and M. RICCARDI. Assessing the Risk of Money Laundering: Research
Challenges and Implications for Practitioners. European Journal on Criminal Policy and Re-
search [online]. 2019, vol. 25, no. 1, pp. 1-4 [cit. 2023-01-18]. ISSN 1572-9869. Available
at: https://doi.org/10.1007/s10610-019-09409-3.

In the presented paper, “AML” means the abbreviation for “anti-money laundering”.

See ZAVOLI, I. and C. KING. The Challenges of Implementing Anti-money Laundering Re-
gulation: An Empirical Analysis. The Modern Law Review [online]. 2021, vol. 84, no. 4,
pp. 740-771 [cit. 2023-01-18]. ISSN 1468-2230. Available at: https://doi.org/10.1111/14
68-2230.12628.

See ZAVOLI, I. and C. KING. The Challenges of Implementing Anti-money Laundering Re-
gulation: An Empirical Analysis. The Modern Law Review [online]. 2021, vol. 84, no. 4,
pp. 740-771 [cit. 2023-01-18]. ISSN 1468-2230. Available at: https://doi.org/10.1111/14
68-2230.12628.
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1.1 The approach of substantive law

From the point of view of the substantive penal law, the structure config-
uration of the crimes of money laundering provides a complex feature
the crimes are invested with.? As a rule, there are several criminal opera-
tions incriminated by the penal law in the field of money laundering.
Each of them presents a special modus operandi, which the criminals use
in their criminal conduct.

By definition, the crime concept imposes several legal substantive el-
ements and, for this remark, the issue involved exceeds the area of crimi-
nology.1® Moreover, in the field of economy, it is well-known that the
economic crimes are very abundant and incriminated by the legislator in
criminal matters as so dangerous deeds for the entire national economy
of the country. By doing so, the legislator was primarily looking for assur-
ing a basic stability of the criminal incriminations covered by the crimi-
nal law provisions. It is also so predictable that, in the economic field,
there are several legislative changes occurred rapidly for the same pur-
pose.

Although the concept of social danger does no longer exist in the
domestic criminal law, the money laundering is still viewed as a danger-
ous phenomenon all over the world because of its affiliation to the seri-
ous crimes. From the beginning, the legislator has taken into account the
social danger through incriminating the crimes of money laundering till
the moment while the concept of dangerous results and serious conse-
quences prevails in the judiciary.

Analysing by their legal object, the crimes of money laundering pre-
sent their own particularities. By definition in a substantive context, the
crime of money laundering means the action of transferring or changing
goods, knowing that they proceed from committing crimes, in purpose to
hide or to dissemble their illegal origin. It also refers to the action of help-
ing persons who committed the basic crimes from which goods are pro-
ceeded to embezzle from the investigating criminal procedure, judgment
or execution of penalty.

9 See Law No. 129 of July 11, 2019, on Preventing and Combating the Money Laundering and
Financing of Terrorism, as well as on Modification and Completion of Certain Normative
Acts [2019]. Official Journal of Romania, 2019, No. 589.

10 See MAGHERESCU, D. Criminologie. 1-a ed. Bucuresti: Pro Universitaria, 2021, p. 57. ISBN
978-606-26-1303-7.
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As it could be observed, the above-stated definition does not cover
the entire area of the crime of money laundering. In this regard, the legis-
lator has reacted and supplemented it by adopting other incriminating
elements in this matter. Thus, the crime of money laundering was de-
fined as the action of hiding and dissembling the real nature, source, dis-
position circulation, or even the property of goods or their rights, know-
ing that these goods proceed from committing other crimes.

And, finally, the crime of money laundering is characterized as being
the action of gaining or using the goods by another person than the per-
petrator of the crime committed to proceed these goods. In this regard,
the perpetrators infringe social relations, which refers to a particular
economic activity, even if it involves more than one criminal action and
implies many incriminations as well.

Analysing these criminal actions and illegal operations, it could be
stated that approaching the issue of money laundering from a substan-
tive criminal law, the conclusive remarks converge to the presence of le-
gal special object of the crime as well as its constitutive elements.

1.2 Criminological approach

Analysing the issue of money laundering from a criminological perspec-
tive, it has been inserted within the larger context of the serious crimes
under the general typology of organized crime. In fact, there are circum-
stances which particularly create for this kind of crimes an overview de-
scribed by the legal doctrine as a generic term “preferred by the doctrine
in order to delimit the categories of petty offences, as ordinary ones, from
the serious crimes.”1!

One of the main features of the serious crimes reveals that the phe-
nomenon is not an independent one, but subordinated to the other links
containing similar or different criminological phenomena.?2 Moreover, as
an economic crime, the money laundering is a serious crime because of
its social danger, on the one hand, and the serious consequences it pro-
duces in practice, on the other hand. Actually, the consequences are part
of the organized crime phenomenon, also developed from the inefficient

11 See MAGHERESCU, D. Criminologie. 1-a ed. Bucuresti: Pro Universitaria, 2021. 234 p. ISBN
978-606-26-1303-7.

12 See MAGHERESCU, D. Criminologie. 1-a ed. Bucuresti: Pro Universitaria, 2021. 234 p. ISBN
978-606-26-1303-7.
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legislative instruments adopted in this matter as well as the other causes
both extrinsic and intrinsic ones which produce the phenomenon.

The practice has stated that, on the one hand, the extrinsic factors
occur in the economic crises themselves, or even associated to the other
kinds of crises, such as the war crisis or immigration crisis. They refer to
the complex circumstances which the jurisprudence has stated as well.
On the other hand, the intrinsic factors are those related to the own or-
ganization of the legal entities involved in the activities of illegal busi-
ness.

The improper legislation belongs to the first category expressed ear-
lier. Nevertheless, the legislative drawback is not the only one issue
which occurs in the field of developing money laundering, even if it is
recognized that it is a serious factor which contributes to the highest
share.

2 The phenomenon of tax evasion

The organized crime is currently increased, the phenomenon being ana-
lysed from the point of view of its diversity and propensity to various
forms of serious crimes committed especially in the field of business. One
of them is the tax evasion, as a form of economic crime also committed in
a multidisciplinary context. Because of its spread range over the econo-
my of the countries, the issue of tax evasion is object of several criminal
cases.

At the same time, the doctrine has made delimitations between the
illegal tax evasion and tax avoidance,!? as presented in many other coun-
tries around the world,'* when the criminality meets the business and
the businessmen would like to gain a huge amount of money by commit-
ting illegal economic operations, including the tax evasion.

The legal doctrine in criminal matters has pointed out the manner in
which the persons involved in the illegal operations of business succeed

13 See ALSTADSATER, A., N. JOHANNESEN, S. Le GUERN HERRY and G. ZUCMAN. Tax Eva-
sion and Tax Avoidance. Journal of Public Economics [online]. 2022, vol. 206, pp. 1-17 [cit.
2023-01-18]. ISSN 1879-2316. Available at: https://doi.org/10.1016/j.jpubeco.2021.10
4587.

14See ERMASOVA, N., Ch. HAUMANN and L. BURKE. The Relationship between Culture and
Tax Evasion across Countries: Cases of the USA and Germany. International Journal of
Public Administration [online]. 2021, vol. 44, no. 2, pp. 115-131 [cit. 2023-01-18]. ISSN
1532-4265. Available at: https://doi.org/10.1080/01900692.2019.1672181.
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in maintaining an influential position over the entire process of commit-
ting crimes at the level of criminal network structure.!5 Their results are
usually based on the inefficient action taken by the administrative bodies
in the process of implementing the legal provisions on combating tax
evasion. The first practice is to detect the tax evasion through using legal
instruments provided by the legislation adopted in the matter of control-
ling serious forms of economic crimes, including those related to the tax
evasion.!¢ For this reason, it has been emphasized that “Tax evasion con-
tinues to be a serious problem in society and rising media coverage of
evasion scandals heightens the urgency to act.”1?

2.1 The European context

At the European level, the issue of tax evasion still creates discussion on
how to prevent the phenomenon in such a manner to avoid the risk of re-
insertion of the phenomenon into the transnational criminal market area.
It is appreciated that, although the judicial authorities have made signifi-
cant efforts in purpose to control the tax evasion, there are causes which
conduct to the transnational side of the phenomenon.

A pertinent remark has been highlighted according to the European
involvement in the activity of prevention and control. Indeed, the action
plan of the European institutions is not enough to achieve useful results
in the matter of controlling the phenomenon of tax evasion as well as the
other ones associated to money laundering and tax avoidance.!8 Actually,
it needs an efficient and firm program implemented by the European Un-
ion Member States, which can find solutions for the issue of tax evasion.

15 See BELLOTT], E., ]. SPENCER, N. LORD and K. BENSON. Counterfeit Alcohol Distribution:
A Criminological Script Network Analysis. European Journal of Criminology [online]. 2020,
vol. 17, no. 4, pp. 373-398 [cit. 2023-01-18]. ISSN 1741-2609. Available at: https://doi.
org/10.1177/1477370818794870.

16 See FOCHMANN, M., F. HECHTNER, T. KOLLE and M. OVERESCH. Combating Overreport-
ing of Deductions in Tax Returns: Prefilling and Restricting the Deductibility of Expendi-
tures. Journal of Business Economics [online]. 2021, vol. 91, no. 7, pp. 935-964 [cit. 2023-
01-18]. ISSN 1861-8928. Available at: https://doi.org/10.1007/s11573-020-01024-7.

17 See FOCHMANN, M., F. HECHTNER, T. KOLLE and M. OVERESCH. Combating Overreport-
ing of Deductions in Tax Returns: Prefilling and Restricting the Deductibility of Expendi-
tures. Journal of Business Economics [online]. 2021, vol. 91, no. 7, pp. 935-964 [cit. 2023-
01-18]. ISSN 1861-8928. Available at: https://doi.org/10.1007/s11573-020-01024-7.

18 See SCARFONE, ]. and M. KERR. Paved Paradise: Analysis of the Common Reporting
Standard to Combat Tax Avoidance. Liberated Arts. 2018, vol. 4, no. 1, pp.1-12. ISSN
2369-1573.
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In order to increase the procedure of combating tax evasion, at the
European level apossible solution is still expected to be adopted. It
should be connected to the Resolution 2021/2922(RSP) on the Pandora
Papers,® which has created a facile framework in the matter.

Following the international pattern of measures on preventing and
combating the tax evasion, the European authorities have reacted to any
form of serious crimes. Discussing about the case of Romania, as a Mem-
ber State of the European Union, despite the efforts made by the domes-
tic authorities, there are inadvertences in the process of combating the
tax evasion. The national law on preventing and combating the tax eva-
sion?® incriminates some illegal actions on financial and accounting oper-
ations.

2.2 Tax evasion in a multidisciplinary approach

Approaching the issue of tax evasion in a multidisciplinary context is ba-
sically the main topic of the criminal sciences, linked to the study of crim-
inology and to the directions coordinated under the criminal law, both
substantive and procedural. This involves the other areas of science the
criminology is connected with and means, among other things, the study
of legal sociology.

One direction in criminology focuses on the theory of causality, re-
garding the tax evasion as well as the rate of criminality in the field of
economic crimes. The criminological research is thus accustomed to the
high level of criminality in the economic area, the phenomenon being
more and more present in the criminal cases investigated and judged by
the judicial bodies.

From a procedural criminal law point of view, the crimes of tax eva-
sion are very abundant nowadays and seem to be expanded in the last
period of time.

19 See European Parliament Resolution of 21 October 2021 on the Pandora Papers: Implica-
tions for the Efforts to Combat Money Laundering, Tax Evasion and Tax Avoidance (2021/
2922(RSP)). O] EU C 184, 2022-05-05, pp. 141-153.

20 See Law No. 241 of July 15, 2005, on Preventing and Combating the Tax Evasion [2005].
Official Journal of Romania, 2005, No. 672, amended by Law No. 55 of March 31, 2021, on
Modification and Completion of Law No. 241 of July 15, 2005, on Preventing and Combating
the Tax Evasion [2021]. Official Journal of Romania, 2021, No. 332.
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Conclusions

The current paper on the topic of the criminological approach of the seri-
ous crimes, with a special focus on the money laundering and tax evasion,
has revealed that the issue of criminality in the field of business is influ-
enced by several risk factors, either extrinsic or intrinsic ones. Each of
them contributes to the development of serious crimes also associated
with the phenomenon of organized crime.

The legal framework adopted both at the European and national lev-
els proves to be an important instrument of combating, preventing and
controlling the serious crimes committed in the economic area. It is par-
ticularly about the money laundering and tax evasion. Some concurrent
factors and conditions compete each other in order to fight against these
phenomena.

In this context, it is remarkable the authorities’ efforts in purpose to
make sure that their work is the only one way of supporting the legisla-
tive provisions in the matter of reducing the rate of criminality.

Consequently, it is obvious that there is no restrictive measure to
impose to the judicial bodies in their activity of achieving the main goal of
diminishing the criminality in the cases of money laundering and tax eva-
sion as much as possible.
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Odpovédnost vykonavatele verejné funkce
v nezavislém organu za nezakonné rozhodnuti,
na prikladu Rady Ceské televize

Liability of the Holder of a Public Office
in an Independent Body for Unlawful Decisions,
Using the Example of the Czech Television Council

Martin Stefko?

Abstract: The aim of this paper is to analyse the appropriateness of the
legislative regulation of the protection of a member of an independent ad-
ministrative body exercising public oversight over a certain agenda or in-
stitution in the event that it makes an illegal or factually incorrect decision,
in terms of the practical problems that this regulation raises. Put simply, it
is a question of who is watching the watchdog. If the gatekeeper is complic-
it in an illegal decision or maladministration, who will drive him or her to
seek justice? And is the protection of the holder of a public office sufficient?
The research will be conducted on an illegal decision of the Czech Televi-
sion Council that has been subject to judicial review by the Czech adminis-
trative courts.

Key Words: Labour Law; Object of Labour Law; Dependent Work; Exercise
of Public Post; the Czech Republic.

Abstrakt: Cilem tohoto prispevku je analyzovat vhodnost legislativni upra-
vy ochrany ¢lena nezdvislého sprdvniho orgdnu vykondvajiciho dohled ve-
rejnosti nad urcitou agendou ¢i instituci pro pripad, Ze rozhodne nezd-
konné ¢i vécné nesprdvné, a to z hlediska praktickych problémi, které tato
uprava vyvoldvd. Zjednodusené receno, jde o to, kdo hlidd hlidace. Pokud se
hlida¢ podili na nezdkonném rozhodnuti ¢i nesprdvném trednim postupu,
kdo jej poZene k dosaZeni spravedinosti? A je ochrana vykonavatele verejné
funkce dostate¢nd? Vyzkum bude proveden na nezdkonném rozhodnuti
Rady Ceské televize, které bylo predmétem soudniho prezkumu ze strany
Ceskych sprdvnich soudii.

-

Prispévek vznikl za finan¢ni podpory poskytnuté vramci vyzkumného programu na
Pravnické fakulté Univerzity Karlovy v Praze s nazvem ,Cooperatio/LAW*. Autor plisobi
na Katedfe pracovniho prava a prava socidlniho zabezpeceni Pravnické fakulty Univerzity
Karlovy v Praze a je advokatem v Kocian Solc Balastik advokatni kancelaf, s.r.o.
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Uvod

V demokratickém staté je vyZadovana zvysSena ucast obcand na spraveé
véci veirejnych. V Ceské republice jde, mimo jiné, o icast vefejnosti na
kontrole a fizeni vykonavatele statni spravy na tseku televizniho a roz-
hlasového vysilani, jakoz i o icast pojisténcti na rizeni VSeobecné zdra-
votni pojisStovny a resortnich, oborovych ¢i podnikovych zdravotnich po-
jistoven.z Kontrola ze strany obcanti se nevycerpava skrze Radu pro roz-
hlasové a televizni vysilani. Proto vznikly, a i nadale existuji nejriizné;jsi
dalsi organy, kterymi se verejnost podili na sprave véci verejnych v po-
dobé televizniho a rozhlasového vysilani, tiskovych zprav ¢i spravy vy-
braného pojistného na verejné zdravotni pojisténi. Jedna se o organy, ja-
ko je Rada pro rozhlasové a televizni vysilani, Rada Ceského rozhlasu,?
Rada Ceské televize, Rada Ceské tiskové kancelate, spravni a dozor¢i ra-
da resortni, oborové ¢i podnikové zdravotni pojistovnys ¢i spravni rada
VSeobecné zdravotni pojistovny a dalsi. Typickym piikladem, kterému se
budeme vénovat v tomto prispévku, je Rada Ceské televize (dale téz ,Ra-
da“),t jejiz ucel je zakonem urcen tak, ze Rada je organem, ,jimzZ se uplat-
fuje prdvo verejnosti na kontrolu ¢innosti Ceské televize.”” Jedna se piitom
o nezavisly organ, ktery oviem je financovan z rozpo¢tu Ceské televize.

S ustavenim téchto organd vznikaji praktické otazky spojené s jejich
fungovanim. V souvislosti s vykonem mandatu v takovych organech pak
vznikaji aplikacni otazky spojené predevsim s (osobni) soukromopravni
odpovédnosti za nezakonné rozhodnuti prijaté takovym organem. Zame-
rem naSeho prispévku je analyzovat platnou uUpravu s cilem zjistit, jak
¢lenové takového organu odpovidaiji, a to na piikladu Rady Ceské televi-

[N}

Blize viz SLADECEK, V. Obecné sprdvni prdvo. 2.aktualiz. a preprac. vyd. Praha: ASPI,
20009, s. 233. ISBN 978-80-7357-382-9.

Ziizena Zdkonem Ceské ndrodni rady ¢& 484/1991 Sb., o Ceském rozhlasu, ve znéni pozdéj-
Sich predpisti.

Podle Zdkona Ceské ndrodni rady & 517/1992 Sb., o Ceské tiskové kanceldri.

Podle Zdkona Ceské ndrodni rady & 280/1992 Sb., o resortnich, oborovych, podnikovych
a dalsich zdravotnich pojistovndch, ve znéni pozdéjsich predpisii.

Srovnej Zdkon Ceské ndrodni rady ¢ 483/1991 Sb., o Ceské televizi, ve znéni pozdéjsich
predpisii.

Srovnej ustanoveni § 4 odst. 1 zakona o Ceské televizi.
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ze. Predesilame, Ze pfedmétem vyzkumu je odpovédnost civilni,® nikoliv
trestni, nebot mame za to, Ze pro zavéry o rozsahu trestni odpovédnosti
Clena Rady jiz existuje dostate¢na judikatura.®

1 Rada Ceské televize

Rada je orgdnem, ktery ziizuje a dale upravuje zakon Ceské narodni rady

483/1991 Sb., o Ceské televizi, ve znéni pozdé&jsich prredpisi (dale jen
,zakon o Ceské televizi“). Z doslovného jazykového znéni zdkona o Ceské
televizi, jeho systematiky, a rovnéz z regulace postaveni clent Rady vy-
plyva, Ze Rada neni organem, ktery je soucasti vnitfni organizac¢ni struk-
tury Ceské televize, neni organem Ceské televize jakoZto pravnické oso-
by, nybrz je organem, ktery stoji vné Ceské televize. K tomuto zavéru je
nutno dojit pres dil¢i pochybnosti zdkonodarcel® a navzdory tomu, Ze
naklady na ¢innost Rady ana odmény jejich ¢lent (jakoz inaklady na
¢innost dozorci komise a na odmeény jejich ¢lenti) se hradi ze zvlastni vy-
dajové polozky rozpoctu Ceské televize.1!

Rada ma 15 ¢lent, je tedy kolektivnim organem, ktery rozhoduje ve
sboru; jelikoZ jde o organ kontroly ze strany vefejnosti, rozhoduje zpra-
vidla verejné a zapisy z jejtho jednani jsou verejné pristupné, coz ma pri-
spét k transparentnosti jeji ¢innosti i ¢innosti Ceské televize. Pro jednot-
livé ¢leny jde vsouladu s § 4 odst. 6 prvni véta zakona o Ceské televizi
o vykon verejné funkce.

8 Pokud jde o analyzu publikované literatury, pak kromé& ROZEHNAL, A. Zdkon o Ceské tele-
vizi: Komentdr* [online]. 1. vyd. Praha: Wolters Kluwer, 2018 [cit. 2023-02-01]. Dostupné
z: https://obchod.wolterskluwer.cz/cz/zakon-o-ceske-televizi-483-1991-sb-komentar.p4
661.html, Ize dohledat pouze stanoviska riznych advokatnich kancelati. Zminit 1ze napti-
klad ELGER, M. Pravni stanovisko k otdzce postaveni ¢lend dozor¢i komise (zFizované
Radou Ceské televize dle zakona o Ceské televizi) [2010-05-19]. In: Ceskd televize [onli-
ne]. 2010. 5s. [cit. 2023-02-01]. Dostupné z: https://img.ceskatelevize.cz/boss/image/
contents/rada-ct/dokumenty/pravni-stanovisko-k-otazce-postaveni-clenu-dozorci-komi-
se-rady-ct.pdf.

9 Trestni soudy v takovychto ptipadech nemaji pochybnosti, Ze praveé i ¢lenové kolektiv-
nich organt musi zachovat potfebnou miru opatrnosti pfi rozhodovani. Srovnej Rozsudek
Nejvyssiho soudu Ceské republiky ze dne 27. 6. 2012, sp. zn. 5 Tdo 540/2012; R 5/2013.

10 Snémovni tisk 420: VIadni navrh zakona Ceské narodni rady o Ceské televizi. In: Posla-
neckd snémovna Parlamentu Ceské republiky [online]. 1991-10-09 [cit. 2023-02-01]. Do-
stupne z: https://www.psp. cz/ekmh/1990cnr/tlsky/t0420 00.htm - nepresné oznacu1e
Radu Ceské televize za organ Ceské televize; popisuje ji jako ,kolektivni nejvy$si organ®,
respektive ,koncepéni organ Ceské televize”.

11 Srovnej ustanoveni § 8 odst. 3 zikona o Ceské televizi.
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ProtoZe Rada je kolektivni organ, zakon o Ceské televizi ani vnitini
piredpisy Ceské televize jednotlivym ¢lentim Rady nepiiznavaji zadné in-
dividualni pravomoci, a to navzdory tomu, Ze jednotlivi ¢lenové dozorci
komise mohou nahliZet do t¢etnich dokumentu, uéetnich zaznama a dal-
$ich pisemnosti Ceské televize, které maji vypovidaci schopnost o zji$to-
vanych a souvisejicich skutecnostech, a pozadovat Ustni nebo pisemné
informace od ptislu$nych zaméstnancti Ceské televize.?

1.1 Nezdkonné rozhodnuti Rady Ceské televize

Pro ucely naseho vyzkumu piedjimejme, Ze v ramci své rozhodovaci ¢in-
nosti Rada ucinf usneseni, které bude nasledné zruSeno soudem pro ne-

zékonnost, a to napiiklad rozsudkem Nejvyssiho spravniho soudu Ceské
republiky.13

V naSem piipadé se jednalo o rozhodnuti, kterym doslo k odvolani
¢lenli Dozorc¢i komise pro jejich pochybeni.l* VétSina odvolanych Cleni
Dozoréi komise pak toto rozhodnuti Rady Ceské televize napadla
u spravniho soudu, v naSem ptipadé u Méstského soudu v Praze. Ten vy-
chazel pti svém pravnim posouzeni, zda Rada Ceské televize odvolala
Cleny Dozor¢i komise v rozporu se zakonem, ze skute€nosti, Ze Dozorci
komise je s Radou Ceské televize tizce provazana, kdyz ptisobi jako jeji
poradni organ a jako jeji expertni orgdn pomaha Radé vykonavat kontro-
lu hospodateni Ceské televize. Na ¢leny Dozor¢i komise jsou tak sice kla-
deny obdobné pozadavky nezavislosti a nestrannosti jako na ¢leny Rady,
to vSak pouze ve vztahu k vnéj$im vliviim, nikoliv ve vztahu k Radé. Podle
uvahy Méstského soudu v Praze proto nemélo Zadny smysl, aby Dozorci
komise byla koncipovana jako na ,nezavislé Radé“ nezavisly organ. Nao-
pak, jak konstatoval Méstsky soud v Praze: ,,... je logické, Ze prdce Rady
bude s praci dozorc¢i komise tizce provdzdna a bude stéZejni, aby Rada méla
k Dozorci komisi duveéru, protoZe prdve s jeji ndpomoci plni zdkonem ji své-
rené tikoly. 15

S ohledem na vyse uvedené Méstsky soud v Praze dospél k zavéru,
ze: ... na zdkladé § 8a odst. 2 zdkona (ve spojeni s § 6 odst. 1 pism. c) uZité-

12V souladu s ustanovenim § 8a odst. 7 zakona o Ceské televizi.

13 Srovnej Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 20. 10. 2022, sp. zn.
4As422/2021-73.

14 Rada Ceské televize ptijala na svém 18. jednani Usneseni Rady Ceské televize ze dne 11. 11.
2020, ¢. 225/18/20.

15 Blize viz Rozsudek Méstského soudu v Praze ze dne 3.11. 2021, sp. zn. 8 A 1/2021-98,
bod 76.
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ho primérené) miiZze Rada odvolat ¢lena Dozorci komise v zdsadé z jakého-
koliv diivodu, napriklad jen z diivodu subjektivni ztrdty diivéry nebo dojmu,
Ze Dozordi komise vykondvd své tikoly nedostatecné ¢i z diivodu, Ze je vyko-
ndvd v rozporu s predstavou Rady (je pritom ale tieba dbdt mezi vyplyvaji-
cich zejména z ustavniho porddku, které takové sprdvni uvdZeni md, a to
napriklad zdkazu liboviile, principu rovnosti, zdkazu diskriminace ¢i prika-
zu zachovdvat lidskou diistojnost, srovnej usneseni rozsiteného sendtu Nej-
vysstho sprdvniho soudu Ceské republiky ze dne 23.3. 2005, ¢j. 6 A25/
2002-42); v pripadech podle § 6 odst. 2 tak ucinit musi (md povinnost clena
Dozor¢i komise odvolat).“1¢ Méstsky soud v Praze tak uzaviel, Ze Rada
Ceské televize neporusila zdkon o Ceské televizi, kdyz odvolala viechny
Cleny Dozorc¢i komise zjinych nez ze zakonem piedvidanych divodi
uvedenych v § 6 odst. 2 zdkona o Ceské televizi. Nad to Méstsky soud
v Praze doplnil, Ze ,napadené rozhodnuti nebylo prijato nahodile, ale, nao-
pak, na zdkladé subjektivné pocitované nespokojenosti vétsiny ¢lenii Rady
s praci Dozor¢i komise.“17 Usneseni o odvolani ¢lend Dozorci komise pro-
to Méstsky soud v Praze neshledal nezakonné a Zalobu zamitl.

Nejvyssi spravni soud Ceské republiky se vSak neztotoznil s vykla-
dem Méstského soudu v Praze a, naopak, dovodil, Ze predmétné usneseni
Rady Ceské televize bylo pfijato v rozporu se zakonem, protoZze ¢lenové
Dozor¢i komise byli odvolani z diivodu, se kterym zakon o Ceské televizi
v § 6 odst. 2 zakona o Ceské televizi vyslovné nepocita. Nejvyssi spravni
soud Ceské republiky se tak postavil za ryze formalisticky vyklad zakona
o Ceské televizi, kdy absence ur¢ité pravni tipravy vedla Nejvyssi spravni
soud Ceské republiky k opa¢né tivaze nez Méstsky soud v Praze, a tedy
k zavéru, Ze Cleny Dozor¢i komise lze odvolat pouze ajediné z divodd,
které jsou vyslovné upraveny v zakonu o Ceské televizi.

Nejvyssi spravni soud Ceské republiky v bodé 28 rozsudku Nejvyssi-
ho spravniho soudu Ceské republiky konkrétné uvadi: ,Podle této odka-
zované normy totiZ mohla Zalovand (strana) odvolat stéZovatele z funkce
clenti Dozorci komise jen tehdy, pokud by prestali spliiovat predpoklady pro
vykon této funkce stanovené v § 5 zdkona o Ceské televizi, narusili zdvaz-
nym zpiisobem diistojnost funkce ¢i se dopustili takového jedndni, které by
zpochybnilo nezdvislost nebo nestrannost pri vykonu funkce, nebo se nezu-
Castnili po dobu vice nez 3 mésicii schiizi Dozorci komise.” Zavérem Nej-

16 Blize viz Rozsudek Méstského soudu v Praze ze dne 3.11. 2021, sp. zn. 8A1/2021-98,
bod 78.

17 Blize viz Rozsudek Méstského soudu v Praze ze dne 3.11. 2021, sp. zn. 8A 1/2021-98,
bod 80.
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vy$si spravni soud Ceské republiky shrnuje, Ze Rada Ceské televize ,ne-
byla opravnéna odvolat ¢leny Dozorci komise za pfiméreného pouziti § 6
odst. 2 ve spojeni s § 8a odst. 3 véty tieti zakona o Ceské televizi z diivo-
du vysloveni vaznych vyhrad k jejich praci.“18

1.2 Vykon verejné funkce

Jak jiz bylo zminéno, zakon o Ceské televizi odkazuje na zakon ¢&. 262/
2006 Sb., zakonik prace, ve znéni pozdéjsich predpist (dale jen ,zakonik
prace“) v ustanoveni § 4 odst. 6, kde je stanoveno, Ze Clenstvi v Radé je
verejnou funkci. K tomuto pravidlu je pripojena poznamka pod ¢arou od-
kazujici na ustanoveni § 124 odst. 1 zakoniku préce, tedy na tpravu pte-
kazek z diivodu verejného zajmu, upravené v zakoné ¢. 65/1965 Sb., za-

konik prace, v znéni do 31. prosince 2006.

Platna tprava je nyni obsaZena v ustanoveni § 201 zakoniku prace
a pro své ucely vykon veiejné funkce definuje jako plnéni povinnosti vy-
plyvajicich z funkce, ktera je:

a) vymezena funkénim nebo ¢asovym obdobim; a
b) obsazovand na zdkladé primé nebo neptimé volby, nebo jmenovanim
podle zvlastnich pravnich piedpisi.

[ kdyZ vykon funkce ¢lena Rady neni v ustanoveni § 201 odst. 2 za-
koniku prace explicitné vymezen a o zdkonu o Ceské televizi se nezmitiu-
je ani Zddny komentat publikovany k tomuto ustanoveni doktrinou pra-
covniho prava, divodova zprava vyslovné zminuje, Ze vycet organi,
v nichZ lze verejnou funkci vykonavat, je demonstrativni.l® Soucasné vy-
mezeni veiejné funkce je natolik obecné, Ze se hodi pravé i pro vykon
funkce v Radé. To ma ovSem zasadni vyznam pro Upravu odpovédnosti,
jak poukazuje Jakub Moravek,2? nebot’ je nutno aplikovat ustanoveni § 5
a § 392 zakoniku prace.

Prvni zminéné ustanoveni § 5 zakoniku prace ve vazbé na vykon
téchto verejnych funkci uvadi, Ze se na vztahy vyplyvajici z vykonu verej-

18 Blize viz Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 20. 10. 2022, sp. zn.
4As 422/2021-73, bod 32.

19 BliZe viz Snémovni tisk 1153: VIadni navrh zadkoniku préace - EU. In: Poslaneckd snémovna
Parlamentu Ceské republiky [online]. 2005-09-27 [cit. 2023-02-01]. Dostupné z: https://
www.psp.cz/sqw/historie.sqw?0=4&t=1153.

20 Blize viz MORAVEK, J. Komentar k § 201 zadkoniku prace. In: ]. PICHRT, et al. Zdkonik prd-
ce: Zdkon o kolektivnim vyjedndvdni. 2.vyd. Praha: Wolters Kluwer, 2022, s.587-590.
Prakticky komentar. ISBN 978-80-7676-388-3.
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né funkce zakonik prace vztahuje ptimo, pokud to vyslovné sdm stanovi.
A tak je tomu pravé v ustanoveni § 392 odst. 1 zakoniku prace, v némz je
upravena odpovédnost za Skodu. Podle predmétného ustanoveni plati: ...
fyzické osoby a funkciondri odpovidaji za $kodu tomu, pro koho byli ¢inni.”
Uvazujeme-li o pfimé odpovédnosti ¢lenti Rady Ceské televize, pak je kli-
Cova uprava obsaZena v ustanoveni § 2914 druha véta zakona ¢. 89/2012
Sb., obCansky zakonik, ve znéni pozdéjsich predpist (dale jen ,,obc¢ansky
zakonik"), které stanovi: ,Zavdzal-li se vsak nékdo p¥i plnéni jiné osoby
provést urcitou ¢innost samostatné, nepovaZuje se za pomocnika; pokud ho
vSak tato jind osoba nepeclivé vybrala nebo na ného nedostatecné dohlize-
la, ruci za splnéni jeho povinnosti k ndhradé skody.“ ProtoZe ¢lenové Rady
nekonaji funkci samostatné, ale v ramci zakona o Ceské televizi regulo-
vaného organu, lze setrvat na tom, Ze i v pripadé clend Rady budou tito
Cerpat privilegium aplikace ustanoveni § 392 zakoniku prace, ktery se
ovSem u nich uplatni primarné pro delegaci regulovanou v ustanoveni § 5
odst. 1 zakoniku prace, a to z divodu zvySené ochrany garantované vy-
konavateltim verejnych funkci.

Aplikaci zakoniku prace potvrzuje Castecné ijudikatura. Zminit je
nutno piredevsim rozhodnuti Nejvy$siho soudu Ceské republiky, v némz
soud oznacdil ¢lenstvi v Radé pro rozhlasové a televizni vysilani jednak za
vykon vetejné funkce, a jednak za tzv. ,dalsi pravni vztah ti¢asti na praci“.
Nejvyssi soud Ceské republiky pritom explicitné odkazal na ustanoveni
§ 2 odst. 1 zakoniku prace, tedy na regulaci vykonu zavislé prace.z! Volba
¢i navrh ze strany Poslanecké snémovny Parlamentu Ceské republiky
v tomto sméru zadny vliv na obsah tohoto dalSiho vztahu tcasti na praci
nema.

Jisté indicie pro charakterizaci vykonu vefejné funkce ze strany ¢lena
Rady lze nalézt ivjudikatuie spravnich soudd. Méstsky soud v Praze22
uvedl: ,Zdkladem nyni platnych a tcinnych prdvnich tprav postavent ,slu-
Zebnikil statu” (mysleno stdtu v sirsim slova smyslu, tj. fyzickych osob vyko-
ndvajicich osobné ¢innost pro stdt nebo jiné prdvnické osoby verejného
prdva podilejici se na vykonu verejné moci) je totiZ soukromoprdvni meto-
da prdvni regulace vztaht téchto osob se stdtem Ci jinou prislusnou verej-
noprdvni korporaci a pouze jako vyjimka z pravidla, byt' v praxi pomérné
castd, se uplatriuje verejnoprdvni metoda regulace, a to z nejriiznéjsich dii-
vodii.“ V navaznosti na to soud dovodil, Ze funkce ¢lena Rady je vefejnou

21 Tak Usneseni Nejvyssiho soudu Ceské republiky ze dne 28. 6. 2017, sp. zn. 21 Cdo 5483/2016.
22 Srovnej Rozsudek Méstského soudu v Praze ze dne 3. 11. 2021, sp. zn. 8 A 1/2021-98.
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funkci. Uvedeny zavér Méstsky soud v Praze ucinil v nadvaznosti na roz-
hodnuti Nejvy$siho spravniho soudu Ceské republiky, ze Rada je orga-
nem veiejného tstavu (Ceského rozhlasu) a sleduje ve své ¢innosti zajem
verejny (pravo verejnosti na kontrolu), nicméné ¢ini tak prostredky pra-
va soukromého, ato predevsim pracovnépravnimi ukony (jmenovani
a odvolavani).23

2 Uvahy nad odpovédnosti ¢lena Rady Ceské televize

Clenové Rady Ceské televize konaji vefejnou funkci, za kterou pobiraji
odménu stanovenou usnesenim Poslanecké snémovny Parlamentu Ceské
republiky. Clen Rady Ceské televize nevykonava funkci na zakladé pra-
covni smlouvy ve vztahu nadrizenosti a podfizenosti, nebot funkci musi
konat nezavisle a nestranné. V praxi se s témito osobami ani Zddna pra-
covni smlouva nesjednava.

Pomineme-li trestnépravni odpovédnost, pak ptichazi v avahu odpo-
védnost podle obcanského zakoniku, pracovnépravni odpovédnost ¢i od-
povédnost podle zakona ¢. 82/1998 Sb., o odpovédnosti za Skodu zptiso-
benou pti vykonu vefejné moci rozhodnutim nebo nespravnym trednim
postupem a o zméné zakona Ceské narodni rady ¢ 358/1992 Sb., o nota-
tich ajejich Cinnosti (notarsky rad), ve znéni pozdéjsich predpist (dale
jen ,zakon o odpovédnosti za Skodu zplsobenou pii vykonu verejné mo-
ci).

Vzhledem ke skutec¢nosti, ze Rada Ceské televize je organem Ceské
televize, tak by se nabizela aplikace obecné tpravy v ob¢anském zakoni-
ku o organech pravnickych osob podle ustanoveni § 159 a nasl. ob¢an-
ského zakoniku. Uskalim uvedené koncepce je v$ak to, Ze Rada nenf or-
ganem Ceské televize, ale Rada nad Ceskou televizi vykonava nezavislou
kontrolu verejnosti. Tuto koncepci navic nepotvrdily ani spravni soudy.

Méstsky soud v Praze, a stejné tak Nejvy$si spravni soud Ceské re-
publiky vySly z pravé opacné argumentace. Podle jejich pravniho nazoru
Rada Ceské televize vykonava tikoly veiejné sluzby, ma jedine¢né posta-
veni a soucasné jde o subjekt podobny jako je Rada Ceského rozhlasu,
ato iz hlediska pravni regulace. Proto spravni soudy dovodily, Ze Rada

23 Srovnej Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 30.3. 2011, sp. zn.
1As102/2010-80; R 2484/2012.
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Ceské televize je spravni organ.2* Nejvyssi spravni soud Ceské republiky
pak v konkrétni véci zrusil rozhodnuti Rady Ceské televize z divodu, Ze
»pracovni prdvo neposkytuje v tomto pripadé dostatecné prdvni ndstroje
k ochrané“?> ac ,zZddné sprdvni rizeni o ustanovovdni clenti Dozoréi komise
a zdniku jejich funkce se totiZ podle zdkona o Ceské televizi nevede.”

vy 7 7

Nejvyssi spravni soud Ceské republiky konstatoval, Ze rozhodnuti
Rady Ceské televize o odvolani ¢lenii Dozoré¢i komise predstavovalo per-
sonalni opatreni vii¢i poradnimu organu, které nebylo vydano ve forma-
lizovaném postupu, v némz by se pri garantovani procesnich prav ucast-
niki fizeni shromaZzd'ovaly podklady pro vydani rozhodnuti zasahujicich
do jejich prav.26 Rozsudek Nejvys$siho spravniho soudu Ceské republiky
vSak byl vydan v fizeni podle ustanoveni § 65 zakona ¢. 150/2002 Sb.,
soudni ad spravni, ve znéni pozdéjsich predpisti, jeZ je vyhrazeno pro
toho, kdo tvrdi, Ze byl na svych pravech zkracen pifimo nebo v disledku
poruseni svych prav v predchazejicim fizeni tkonem spravniho organu,
jimz se zakladaji, méni, rusi nebo zavazné urcuji jeho prava nebo povin-
nosti. Nejvyssi spravni soud Ceské republiky zrusil rozhodnuti Rady Ces-
ké televize.

Za této konstelace lze dojit k zavéru, Ze za Gjmu zpisobenou neza-
konnym rozhodnutim Rady Ceské televize neodpovidaji ptimo ¢lenové
Rady, ale Rada samotna, a to podle zakona o odpovédnosti za Skodu zpi-
sobenou pii vykonu verejné moci. Tomu nasvédcuje i skutecnost, Ze od-
volani ¢lenové Dozoréi komise Zalovali Radu Ceské televize, a nikoliv
Ceskou televizi, ¢i snad ¢leny Rady Ceské televize.

Je-li tomu tak, pak rezim odpovédnosti ¢lena Rady za nezdkonné roz-
hodnuti ¢i nespravny utedni postup se nadale odehrava v rezimu zakona
o odpovédnosti za Skodu zpisobenou pii vykonu verejné moci. Ten
predvida, Ze nahradila-li Cesk4 republika $kodu zplisobenou nezakon-
nym rozhodnutim nebo nespravnym urednim postupem nebo poskytla-li
ze stejného diivodu zadostiuc¢inéni za vzniklou nemajetkovou Gjmu, miize
pozadovat regresni thradu na utednich osobach, pokud skodu zptisobi-

24 Blize viz Rozsudek Méstského soudu v Praze ze dne 3. 11. 2021, sp. zn. 8 A 1/2021-98; a Roz-
sudek Nejvysiho sprdvniho soudu Ceské republiky ze dne 20. 10. 2022, sp. zn. 4 As 422/
2021-73.

25 Tomuto nadzoru je nutno oponovat s odkazem na napiiklad Rozsudek Nejvyssiho soudu
Ceské republiky ze dne 16. 9. 2008, sp. zn. 21 Cdo 3863/2007.

26 Blize viz Rozsudek Nejvysstho sprdvniho soudu Ceské republiky ze dne 20. 10. 2022, sp. zn.
4 As 422/2021-73.
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ly.27 Utedni osoba je oviem v zakonu o odpovédnosti za $kodu zpiisobe-
nou pti vykonu vefejné moci zavedena jako legislativni zkratka, ktera je
pouZita pro pravnické osoby a fyzické osoby pti vykonu statni spravy,
kterd jim byla svéfena zakonem nebo na zakladé zakona. I kdyz zakon
o odpovédnosti za Skodu zplisobenou pii vykonu verejné moci explicitné
nepocita s tim, Ze by vykon statni spravy byl svéren jen organu urcité
pravnické osoby, nikoliv vSak téZ dané pravnické osobé, v praxi se takova
situace jiz vyskytla, a sice u feditele Skolské pravnické osoby.28

3 Pracovnépravni odpovédnost ¢lena Rady Ceské televize

Jak konstatoval Nejvy3si soud Ceské republiky, vyrok pravomocného roz-
sudku vydaného v od$kodtiovacim sporu mezi po$kozenym a Ceskou re-
publikou neni zavazny pro tucastniky regresniho tizeni.2 Rozhodne-li
proto Rada Ceské televize nezdkonng, neni tim je$té dana odpovédnost
jednotlivych ¢lent Rady. Ta nastupuje a% v rdmci regresnfho naroku Ces-
ké republiky, pokud uhradila nahradu skody zpisobenou pii vykonu ve-
fejné moci. Teprve v takovém pripadé se uplatni Uprava odpovédnosti
¢lena Rady Ceské televize, ktery kona vefejnou funkci. Aplikujeme-li
ustanoveni § 392 zdkoniku prace, pak s hmotnépravni dpravou piejima-
me téZ judikaturu k ni se vztahujici.

U jednotlivych radnich proto bude nutno zjiStovat miru naplnéni
obecné odpovédnosti zameéstnance za Skodu dle ustanoveni § 250 odst. 1
zakoniku prace. Dle zadkona, odborné literatury i ustalené judikatury jsou
predpokladem pro vznik této obecné odpovédnosti zaméstnance vici
zaméstnavateli za Skodu:

+ poruSeni pracovnich povinnosti zaméstnancem pi#i plnéni pracov-
nich dkoll nebo v primé souvislosti s nim;

4+ vznik Skody;

4+ pri¢inna souvislost mezi poru$enim pracovnich povinnosti a vzni-
kem Skody (tzv. kauzalni nexus); a

+ zavinéni na strané zaméstnance.

27 Blize viz ustanoveni § 16 zakona o odpovédnosti za $skodu zpisobenou pfi vykonu vefej-
né moci.

28 Blize viz Snémovni tisk 292: Navrh novely zakona o odpovédnosti za $kodu zptisobenou
pii vykonu vefejné moci. In: Poslaneckd snémovna Parlamentu Ceské republiky [online].
1997-10-02 [cit. 2023-02-01]. Dostupné z: https://www.psp.cz/sqw/text/historie.sqw?
0=2&T=292.

29 Tak Rozsudek Nejvysstho soudu Ceské republiky ze dne 25.3. 2019, sp. zn. 30 Cdo 1414/
2017.
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Vzhledem k tomu, Ze se ¢lenové Rady obvykle na vzniku Skody nepo-
dileji sami, je nutno se vyporadat se zavéry ustalené judikatury, ktera je
shrnuta v rozhodnutich Nejvy$$iho soudu Ceské republiky.30 Z citované-
ho rozhodnuti vyplyva, Ze na spoluzavinéni vice zaméstnanct se hledi
jako na délenou odpovédnost za Skodu. Zaméstnavatel je tak povinen,
mimo jiné, zjistit, co byla hlavni pri¢ina vzniku $kody a co byly dalsi okol-
nosti. Podle podilu na zptlisobeni $kody lze pak po jednotlivych zamést-
nancich primérené pozadovat, aby se podileli na jeji dhradé. Zakladni
komplikaci pro ptipadny soudni spor proto bude, pokud by méli byt Za-
lovani jen nékteri ¢lenové Rady o ndhradu Skody, a nikoliv téz dalsi oso-
by, jeZ se aktivné ¢i pasivné na zpisobeni $kody zaméstnavateli podilely
¢i mohly podilet, zda se tyto osoby skutec¢né aktivné ¢i pasivné na zpiso-
beni skody zaméstnavateli podilely ¢i mohly podilet.

Ke vzniku povinnosti knahradé Skody je zapottebi, aby vSechny
predpoklady byly splnény soucasné; chybi-li kterykoliv z nich, narok,
atedy ani povinnost zaméstnance k nahradé Skody nevznikne. Dale je
nutno zohlednit, Ze pokud zaméstnanec sam svym jednanim Skodu ne-
zplisobil, ale na zpisobeni $kody se piimo ¢i neprimo podilely téz jiné
osoby, pak nékteré nizs$i soudy vyzaduji, aby zaméstnavatel tvrdil a pro-
kazal, vjaké konkrétni procentualné vyjadiené vysi se svym vlastnim
jednanim na vzniku Skody zaméstnanec podilel. Ndhrada skody pak to-
muto Skiidci nemiiZze byt uloZena solidarné, ale pouze ve vysi, ktera od-
povida jeho vlastnimu zavinénému jednani v duchu koncepce dil¢i odpo-
védnosti.

3.1 Poruseni povinnosti

Protipravni jednani bude v nasem ptipadé mozné identifikovat s odka-
zem na rozhodnuti soudu. Clenové Rady jsou povinni Fadné hospodatit
s prostiedky a stfeZit a ochrariovat majetek Ceské televize pred poskoze-
nim, ztratou, zni¢enim a zneuzitim a nejednat v rozporu s opravnénymi
zajmy zaméstnavatele. Jisté bude moZno v konkrétnim piipadé davat
jednotlivym radnim ktizi, Ze nejednali zakonnym zpdsobem. Je vSak
otazkou, zda musi byt v pfipadném soudnim fizeni prokazano, Ze radni
byli upozornéni na nezdkonnost svého navrhu.3!

30 Srovnej napiiklad Rozsudek Nejvyssiho soudu Ceské republiky ze dne 28.7. 2015, sp. zn.
25 Cdo 2659/2013.

31Ve smyslu Rozsudku Nejvyssiho soudu Ceské republiky ze dne 12. 1. 2010, sp. zn. 21 Cdo
4950/2008.
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Z judikatury niz$ich soudti Ize dovodit, Ze samo hlasovani je pravnim
jednanim v tomto smysluy, a tedy je-li hlasovano o odvolani v rozporu se
zakonem, je mozno naplnit jiZ samotnym hlasovanim podminku poruseni
pracovni povinnosti vyzadované zakonikem prace.

3.2 Skoda a jeji promléeni

V souladu s judikaturou lze za $kodu povaZovat vysi plnéni, které je Ces-
ka televize povinna uhradit. Dal$im problémem spojenym s urcenim $ko-
dy je ovSem v pracovnim pravu zjisténi, v jaké vysi se na vzniku Skody
podilel konkrétni radni. Pfipominame, Ze vysi Skody je povinen tvrdit
a prokazat v soudnim rizeni zaméstnavatel. V probihajicim soudnim fi-
zeni bude nepochybné nutno z diivodu uneseni diikazniho bifemene po-
zadat o vysvétleni Radu, respektive provést dalS$i samostatné Setteni.
Pracovni pravo vSak neddva zaméstnavateli Zadny navod, jak urcit vysi
odpovédnosti konkrétniho radniho, ktery byl jednim z 10 radnich, jez pro
nezakonné rozhodnuti hlasovali.

Protoze vysi Skody je povinen prokazat zaméstnavatel, a protoze vy-
Se Skody souvisi s vy$i odmény za vykon funkce ¢lena Rady, 1ze ocekavat,
7e v ramci soudniho Fzeni bude soud pozadovat, aby Ceska republika ne-
jen podrobné vysveétlila, jak dosla k urceni vySe Skody, ale téZ na zakladé
obrany jednotlivych radnich bude predmétem dokazovani dspora a dalsi
¢innost zameéstnavatele spojena s ¢innosti radnich.

3.3 Pric¢innd souvislost a zavinéni

0 vztah pric¢inné souvislosti se jedna tehdy, vznikla-li Skoda nasledkem
zavinéného poruseni pracovnich povinnosti zaméstnancem (tj. bez zavi-
néného poruseni povinnosti zaméstnancem by skoda nevznikla tak, jak
vznikla). Pro posuzovany pripad je kli¢ové, Ze z hlediska naplnéni pricin-
né souvislosti jako jednoho z predpokladti odpovédnosti za Skodu nestaci
pouhé pripusténi moznosti vzniku Skody v disledku zavinéného poruse-
ni povinnosti zaméstnance, nybrz tato pricinna souvislost musi byt po-
stavena najisto. To znamena, Ze bez jednani konkrétniho zaméstnance by
ke Skodé nedoslo vibec, anebo by k ni nedoslo v té vysi, vjaké doslo.
K protipravnimu jednani doslo v feSeném pripadé jednanim vice $ktdcd,
tj. téch radnich, kter{ hlasovali pro nezakonné rozhodnuti.32

32 Tak Rozsudek Nejvysstho soudu Ceské republiky ze dne 14. 7. 2021, sp. zn. 25 Cdo 2128/
2020-221.
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Zavinéni predstavuje subjektivni kategorii, jde o psychicky vztah za-
méstnance (jednajiciho) k jeho jednani. Ze shromazdénych podkladl ne-
vyplyva, Ze by bylo mozné jednoznacné uvazovat o imyslném zavinéni
vzniku Skody. Jedinym primym diikazem je priznani zaméstnance, re-
spektive uznani zplisobené skody co do divodu a vyse. Takovyto doku-
ment ve shromazdénych podkladech obvykle obsazen neni a lze divodné
pochybovat, zda by se ¢len Rady ke zplisobeni $kody v soudnim Fizeni
ptiznal, ¢i by se jeho imysl prokazal v soudnim fizeni. V této souvislosti
upozoriiujeme, Ze okolnost, Ze prislusné osoby pripravily neldplné nebo
nedostatecné podklady k hlasovani Rady, pricemz jednotlivi ¢lenové ko-
lektivniho organu nakonec hlasovali v rozporu se zakonem a v rozporu
s majetkovymi zajmy Ceské televize, zpravidla vylu¢uje imyslné zavinéni
jednotlivych clent prislusného kolektivniho organu. V ivahu vSak mize
za splnéni i ostatnich zdkonnych podminek piichazet zavinéni ve formé
nedbalosti.33

Pfi nedostatku primych dikazli a otekavané nemoznosti hlubsiho
Setfeni je nutno se ve zkoumani omezit na nedbalostni zavinéni. Proto je
mozné oCekavat aplikaci limitace 4,5-nasobku primérného vydélku rad-
nfho jako absolutni limit pro vysi ndhrady Ujmy. Zavinéni ve formé ne-
dbalosti (nedbalostni zavinéni) je ddno tehdy, jestliZe jednajici védél, ze
Skodu miiZe zplsobit, ale bez primétenych divodi spoléhal, Ze ji nezpi-
sobi (nedbalost védoma), nebo tehdy, jestlize jednajici nevédél, Ze Skodu
miiZe zpusobit, a¢ o tom vzhledem k okolnostem a k svym osobnim po-
meértum védét mél a mohl (nedbalost nevédoma).

V tizeni o ndhradu S$kody ma zaméstnavatel procesni povinnost do-
stateCné urcité tvrdit a diikazné prokazat splnéni vsech predpokladi po-
tfebnych pro vznik odpovédnosti za Skodu zpisobenou ¢leny Rady jako
(pro tyto ucely) zaméstnanci. Z povahy véci bude zaméstnavatel schopen
pred soudem tvrdit a ispésné diikazné prokazat, Ze ke Skodé doslo pouze
v disledku imyslného protipravniho jednani ¢lenti Rady Ceské televize
a Ze tato pricina byla pro vznik skody dtlezita, podstatna a rozhodujici.

Zaver
Tak, jak se v pravu objevuji stale vice nezavislé organy, které vykonavaji
kontrolu verejnosti nad ¢innost{ urcité instituce ¢i nad vyrizovanim urci-

té agendy, je nutno promyslet ipravu odpovédnosti ¢lend takovychto ne-
zavislych organt za prijeti nezakonného rozhodnuti ¢i nespravny tiedni

33 Tak Usneseni Nejvyssiho soudu Ceské republiky ze dne 4. 11. 2015, sp. zn. 5 Tdo 316/2015.
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postup. ReSeni nabizené zdkonodarcem je standardni a opira se o Gpravu
odpovédnosti spravniho orgdnu podle zdkona o odpovédnosti za Skodu
zplisobenou pfi vykonu veiejné moci.

Pfijme-li Rada Ceské televize nezakonné rozhodnuti, dopusti se
pravdépodobné nespravného uredniho postupu. Za Skodu zptlisobenou
takovym rozhodnutim odpovida Ceska republika. Teprve po jeji thradé
se miize Ceska republika doméhat v souladu s ustanovenim § 392 zako-
niku prace nahrady Skody po radnich, ktef{ hlasovali pro nezakonné roz-
hodnuti, jimz byla zptisobena Gjma.

V ramci regresni nahrady pak jde o aplikaci upravy pracovnépravni
odpovédnosti. JenomzZe pracovnépravni odpovédnost se vibec nehodi
pro odpovédnost ¢leni kolektivniho organu, ktefi se protipravniho jed-
nani dopousti kolektivné. I kdyz lze diky modernim zdznamovym pro-
stredkiim Casto zjistit, kdo jak v konkrétnim ptipadé hlasoval, je pro za-
meéstnavatele obtiZzné odhadnout, v jaké mire se ten-ktery verejny funk-
cionar na zpisobeni Gjmy podilel.

Vhodna by, naopak, byla uprava odpovédnosti organi pravnickych
osob, i kdyZ v jejim pripadé by opét bylo nutno jeji aplikaci upravit dosta-
teCné legislativné technickym odkazem. Pro aplikaci odpovédnosti ¢lent
organt pravnickych osob podle obc¢anského zakoniku nicméné v praktic-
kych aplikacnich piipadech jsou sami drzitelé prislusnych verejnych
funkci, kdyz poukazuji na disproporci mezi vysi odmény za vykon verej-
né funkce a povinnosti rddného hospodare véetné osobni odpovédnosti
celym svym majetkem za nespravné a nezakonné rozhodnuti. Ceska re-
publika je pak vtahovana do diskuzi, Ze uzakonénim pfisné odpovédnosti
za nezakonné rozhodnuti u ¢lend nezavislych spravnich organd by doslo
k naprosté minimalizaci zajmu o vykon takové funkce, ¢imz se vSak opé-
tovné dostavame Kk uvaze, Ze tak, jako nelze mit kvalifikovanou, efektivni
aloajalni statni spravu bez adekvatni penézni motivace, nelze ani oceka-
vat ucinnou, kvalifikovanou a odbornou kontrolu ze strany verejnosti,
neexistuje-li vzasadé jednoduchd cesta, jak ¢leny predmétného organu
ptivést k odpovédnosti za nezdkonné rozhodnuti.

Jako kompromisni FesSeni se nabizi karna odpovédnost, nebot tato
byla s relativnim uspéchem aplikovana na jiné vykonavatele verejnych
funkci, zejména na soudce, a to i v pfipadech senatniho rozhodovani. Vy-
hodou karného fizeni mtze byt skutecnost, Ze vefejny funkcionatr bude
souzen karnym senatem obsazenym jinymi vefejnymi funkcionari, stejné
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jako limitace Ujmy, kdy nebude odpovidat za nefddnou odbornou péci
veSkerym svym majetkem.
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Whistleblower Protection in Poland -
Analysis of the Situation
of Polish Officers and Professional Soldiers

Malgorzata Grzeskow

Abstract: This paper presents the legal situation of whistleblowers em-
ployed as professional soldiers and officers of militarized services in Poland.
The starting point of the study is to show the specific nature of employment
in the services and to identify the risks that can occur in these organiza-
tions. The paper critically analyses the international and European Union
solutions that do not regulate in any special way the protection of whistle-
blowers employed as soldiers and officers. The study also points out the
lack of adequate protection at the level of the Polish domestic law. At the
same time, it is noted that the ongoing work to implement the Directive
(EU) 2019/1937 of the European Parliament and of the Council on the Pro-
tection of Whistleblowers does not seem to be moving in the direction of
increasing this protection. The study also shows significant differences in
solutions for the protection of whistleblowers at the national level, which
may be due to the cultural and historical conditions.

Key Words: Labour Law; Whistleblower; Whistleblower Protection; Sol-
diers; Officers; Militarized Services; the European Union; Poland.

Introduction

Whistleblowers around the world can play a significant role in the fight
against corruption, transnational crime, or environmental destruction.
They can also perform an important function in the field of labour law, as
they can be an instrument for effectively combating problems, such as
bullying and discrimination.

“Whistleblowing has greatest value when the disclosure is handled
thoroughly, the whistleblower is protected, procedures are initiated to
clarify whether wrongdoing exists, and the wrongdoing ceases.”! Some

1 See Guide on Whistleblowing in the Defence and Security Sector [online]. 1st ed. Oslo: Cen-
tre for Integrity in the Defence Sector, 2020. 25 p. [cit. 2023-01-05]. Guides to Good Gov-
ernance, no. 10. ISBN 978-82-7924-107-2. Available at: https://www.nato.int/nato_sta-
tic_fl2014 /assets/pdf/2020/11/pdf/201105-BI-GGG10-en.pdf.
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states in their national laws provide special protection for whistleblow-
ers (for example the United States of America, France, Hungary, Ireland,
Italy, Lithuania, Malta, the Netherlands, Sweden, Slovakia, and the United
Kingdom). Others offer only sectoral protection (for instance) in the fight
against corruption or for the public sector only.2 However, even where
there is national regulation of whistleblower protection, individual states
generally do not provide special arrangements explicitly designed to pro-
tect whistleblowers who are soldiers or officers.3

There is no comprehensive regulation protecting whistleblowers in
the Polish legal order so far. Neither does any legislation provide a defini-
tion of a whistleblower. The issue of whistleblower protection in Poland
took on particular importance in the context of the Directive (EU) 2019/
1937 of the European Parliament and of the Council of 23 October 2019
on the Protection of Persons Who Report Breaches of Union Law (known
also as the Directive (EU) 2019/1937 of the European Parliament and of
the Council on the Protection of Whistleblowers,* hereinafter referred to
as the “Directive (EU) 2019/1937”), which was adopted in year 2019.
The purpose of the Directive was to introduce minimum standards to
protect whistleblowers from potential retaliation and to create appropri-
ate channels for receiving reports. Remarkably, the deadline for the
Member States of the European Union to implement the Directive (EU)
2019/1937 passed on December 17, 2021. The required regulation has
not yet appeared in Poland. However, an analysis of the Directive’s provi-
sions and the draft law under consideration in Poland give reason to be-
lieve that even its transposition will not change much in terms of legal
protection for whistleblowing officers and soldiers.

The paper’s starting point will be to show the specific nature of em-
ployment in military and militarized services. This will be followed by
a presentation of the selected international and European Union regula-
tions on whistleblower protection (with a particular focus on solutions
for soldiers and officers). Although special attention will be paid to the
Directive (EU) 2019/1937, which is the latest attempt at supranational

2 See Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee - Strengthening Whistleblower Protection at EU
Level [2018-04-23]. COM (2018) 214 final.

3 The exception is the solution operating in the United States of America.

4 See Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October
2019 on the Protection of Persons Who Report Breaches of Union Law. O] EU L 305, 2019-
11-26, pp. 17-56.
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regulation of issues related to protection of whistleblowers. The study
will also point out examples of legal solutions operating in individual
countries to ensure the protection of whistleblowers of militarized ser-
vice officers and soldiers. As a result, the analysis will lead to an assess-
ment of the level of current protection of whistleblowers - soldiers and
officers - in Poland through the perspective of solutions adopted by oth-
er (selected) countries.

The concept of militarized service. Wrongdoing in the military and
militarized services

While the definition of a “professional soldier” in the Polish legal system
has been defined> and is not in doubt, the definition of a “militarized ser-
vice officer” may raise questions. The term “militarized service” is widely
used in scientific publications, even though it is not alegal language
(used in legislation). The Polish literature assumes a common under-
standing of this term, using it without specifying its definition.6 For the
purposes of this study, it is assumed that the militarized service is, as
arule, a uniformed and armed formation operating on the basis of the
forms and methods of military organization, established to perform tasks
important from the point of view of the state, with special rules of work
organization introduced to secure the smooth functioning of the for-
mation and its units.” In the Polish literature on the subject, the milita-
rized services usually include: Police, Border Guard, State Fire Service,
Prison Service, Internal Security Agency, Agency Intelligence Service, Mil-
itary Counterintelligence Service, Military Intelligence Service, State Pro-
tection Service, Central Anti-Corruption Bureau, Tax and Customs Ser-
vice, and (as of year 2018) the Marshal Guard.? An officer of the milita-
rized service is a person employed in the militarized service on the basis
of an administrative-legal service relationship.

2

The term “professional soldier” is defined in Law of March 11, 2022, on Homeland Defense
[2022]. Journal of Laws of Poland, 2022, item 655, and means “a soldier performing pro-
fessional military service.”

See MACIEJKO, W. and P. SZUSTAKIEWICZ, red. Stosunek stuzbowy w formacjach mundu-
rowych. 1. wyd. Warszawa: C. H. Beck, 2015, p. 5. ISBN 978-83-255-7699-8.

See GRZESKOW, M. Nawigzywanie stosunkéw zatrudnienia w stuzbach zmilitaryzowanych.
1. wyd. Warszawa: C. H. Beck, 2020, p. 11. ISBN 978-83-8198-315-0.

See KUCZYNSKI, T., E. MAZURCZAK-JASINSKA and J. STELINA. Stosunek stuzbowy. 1. wyd.
Warszawa: C. H. Beck, 2011, p. 5. System Prawa Administracyjnego, t. 11. ISBN 978-83-
255-2580-4; and GRZESKOW, M. Nawigzywanie stosunkow zatrudnienia w stuzbach zmili-
taryzowanych. 1. wyd. Warszawa: C. H. Beck, 2020, p. 11. ISBN 978-83-8198-315-0.
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The situation of officers in the militarized services is in many ways
very similar to that of professional soldiers (hereinafter also referred to
as the “soldier”). Therefore, the need for their position in whistleblower
protection will be considered together in the following study.

The experience of almost all countries shows that services are the
site of numerous cases of abuse. Research studies on the situation in the
Polish services indicate that rigid, hierarchical, and authoritarian power
structures promote the development of undesirable behaviour in these
structures, including bullying.® Both militarized and military organiza-
tions are hierarchical, hermetic institutions with strong structures of ver-
tical subordination. Experience shows, that despite the attempts made in
this regard, permanent and effective security mechanisms have not yet
been developed, there has not been a sufficiently profound transfor-
mation of consciousness and, finally, the tendency in the mentality of
some of the service superiors to use abuse against subordinates has not
been fully overcome. The reality of the service poses a potential threat of
violating, and even infringing on freedoms and human rights. However,
relatively difficult and not always effective to defend against these
threats. Ongoing analysis of cases combined with practical training of
those involved can contribute to reducing such behaviour in the future.1?

The malfunctioning of the military and militarized services could
have fatal consequences for the country. At the same time, officers and
soldiers are just as exposed to reprisals from their superiors and service
authorities as any other employee. Their situation is even more compli-
cated. The service relationship of a soldier or an officer contains many
elements of authority that are not present in the ordinary employment
relationship. They are bound to confidentiality, all matters must be han-
dled through official channels, and (above all) they are subject to the or-
ders of their superiors who may decide (among other things) to transfer
them to lower positions, to another locality, or to initiate disciplinary
proceedings or to dismiss them from the service. Such behaviour of the

9 See CHRONOWSKA, E. Mobbing i dyskryminacja w $rodowisku pracy funkcjonariuszy
Stuzby Wieziennej. Facta Ficta [online]. 2021, nr 2, p. 190 [cit. 2023-01-05]. ISSN 2719-
8278. Available at: https://doi.org/10.5281/zenodo0.5795703.

10 See OKLEJAK, T. and K. WILKOLASKA-ZUROMSKA. Przeciwdziatanie mobbingowi i dyskry-
minacji w stuzbach mundurowych: Analiza i zalecenia. 1. wyd. Warszawa: Biuro Rzecznika
Praw Obywatelskich, 2018, p. 5. Biuletyn Rzecznika Praw Obywatelskich, nr 5. ISSN 0860-
7958.
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supervisors may be areaction to the disclosure of irregularities in the
service.

The need for special regulation of these groups of employees appears
necessary because of the far-reaching differences in their employment
status. The closed and hierarchical structures of the services provide an
environment that is particularly vulnerable to irregularities that may be
masked. Therefore, in this area, a particular regulation tailored to the
specifics of these organizations is particularly necessary. One way to
combat such abuses is through a well-functioning system of reporting ir-
regularities.

Selected international acts on whistleblower protection

Whistleblowing is commonly referred to as the disclosure by an employ-
ee of any reprehensible and prohibited activities taking place in institu-
tions or workplaces.1! Whistleblowing even in countries with a very long
tradition of whistleblowing and whistleblower protection does not al-
ways lead to the glorification of such a person, on the contrary - the op-
posite - he or she is often isolated, or even harassed.2

In year 2003, the crucial role of whistleblowers and the need to pro-
tect them was recognized as part of international law when the United
Nations adopted the Convention against Corruption.!3 Support for whis-
tleblower protection in international law can also be seen (among oth-
ers) in the Civil Law Convention on Corruption!* and Criminal Law Con-
vention on Corruption.’> All of the mentioned acts have been ratified by
Poland. Soft law also plays an important role in this area. For example,
the United Nations Declaration against Corruption and Bribery in Inter-

11 See KOBRON-GASIOROWSKA, L. Whistleblower w prawie europejskim - ochrona whistle-
blowera czy informacji. Roczniki Administracji i Prawa [online]. 2018, vol. 18, nr 2, p. 131
[cit. 2023-01-05]. ISSN 2720-7552. Available at: https://doi.org/10.5604/01.3001.0013.
1774.

12 See KOBRON-GASIOROWSKA, L. Whistleblower w prawie europejskim - ochrona whistle-
blowera czy informacji. Roczniki Administracji i Prawa [online]. 2018, vol. 18, nr 2, p. 132
[cit. 2023-01-05]. ISSN 2720-7552. Available at: https://doi.org/10.5604/01.3001.0013.
1774.

13 See Resolution No. 58/4 [United Nations Convention against Corruption] [2003-10-31].
United Nations General Assembly, 2003, UN Doc. A/RES/58/4.

14See Civil Law Convention on Corruption [1999-11-04]. This Convention was adopted in
Strasbourg, France, on November 4, 1999, and entered into force on November 1, 2003.

15 See Criminal Law Convention on Corruption [1999-01-27]. This Convention was adopted
in Strasbourg, France, on January 27, 1999, and entered into force on July 1, 2002.
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has had a significant impact on the actions and attitudes of countries.

The United Nations Convention against Corruption entered into force
on December 14, 2005, by the Resolution 58/4 and is the legally binding
universal anti-corruption instrument. This Convention covers five main
areas: preventive measures, criminalization and law enforcement, inter-
national cooperation, asset recovery, and technical assistance and infor-
mation exchange.l” The mentioned Convention has been ratified by 189
countries. The protection of whistleblowers is referred to in the Article
33 Protection of Reporting Persons, according to which “Each State Party
shall consider incorporating into its domestic legal system appropriate
measures to provide protection against any unjustified treatment for any
person who reports in good faith and on reasonable grounds to the com-
petent authorities any facts concerning offenses established in accord-
ance with this Convention.” The content of the regulation does not im-
pose an explicit obligation on parties to implement the provisions of the
stated Convention. By using the term “party to consider”, the regulation
leaves it up to the states to decide on legislative measures to protect
whistleblowers. However, the direction for states parties to the above-
stated Convention to follow is clear.18

The Council of Europe’s instruments on whistleblowers are (primari-
ly) the Criminal Law Convention on Corruption and the Civil Law Con-
vention on Corruption. The Criminal Law Convention on Corruption is an
instrument aiming at the coordinated criminalization of corrupt practic-
es. It also provides for complementary criminal law measures and im-
proved international cooperation in the prosecution of corruption
crimes. In the area of whistleblower protection, the Criminal Law Con-
vention on Corruption in the Article 22 Protection of Collaborators of Jus-
tice and Witnesses indicates that “Each Party shall adopt such measures
as may be necessary to provide effective and appropriate protection for:
a) those who report the criminal offences established in accordance with
the Articles 2 to 14 or otherwise co-operate with the investigating or

16 See Resolution No. 51/191 [United Nations Declaration against Corruption and Bribery in
International Commercial Transactions] [1996-12-16]. United Nations General Assembly,
1996, UN Doc. A/RES/51/191.

17 See United Nations Convention against Corruption [2005-12-14].

18 See KUN-BUCZKO, M. Position of Whistleblowers in Polish Legal Order. Przeglqgd Ustawo-
dawstwa Gospodarczego [online]. 2021, nr 2, p.42 [cit. 2023-01-05]. ISSN 0137-5490.
Available at: https://doi.org/10.33226/0137-5490.2021.2.5.
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prosecuting authorities; b) witnesses who give testimony concerning
these offences.” The Civil Law Convention on Corruption is the first at-
tempt to define common international principles in the field of civil law
and corruption. It requires Contracting Parties to provide in their domes-
tic law “effective remedies for persons who have suffered damage as
aresult of acts of corruption, in order to enable them to defend their
rights and interests, including the possibility of obtaining compensation
for damages” (Article 1 of the mentioned Convention). Also in this Con-
vention is present regulation around whistleblower protection. Accord-
ing to the Article 9 Protection of Employees, “Each Party shall provide in
its internal law for appropriate protection against any unjustified sanc-
tion for employees who have reasonable grounds to suspect corruption
and who report in good faith their suspicion to responsible persons or
authorities.”

There have been repeated attempts to provide adequate protection
for whistleblowers at the European Union level as well. Initially, the Eu-
ropean Union legislation on whistleblowers was fragmentary and only
covered areas such as financial services, transport safety, and environ-
mental protection, where there was an urgent need to ensure that the
European Union law is implemented properly.1® An example of the Euro-
pean Union regulation is the Trade Secrets Directive,20 which protects
whistleblowers who disclose a trade secret to protect the public interest
by exempting them from liability. Finally, the issue of whistleblower pro-
tection has taken on particular importance in the context of the Directive
(EU) 2019/1937, adopted in year 2019.21 The purpose of the Directive
(EU) 2019/1937 was to introduce minimum standards to protect whis-
tleblowers from potential reprisals and to create appropriate channels
for receiving reports. The Directive (EU) 2019/1937 does not explicitly
answer the question of whether the scope of protection against unlawful
retaliation extends to officers of the militarized services or soldiers.
However, if a detailed analysis of the act led to an affirmative answer to

19 See Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee - Strengthening Whistleblower Protection at EU
Level [2018-04-23]. COM (2018) 214 final.

20 See Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016
on the Protection of Undisclosed Know-how and Business Information (Trade Secrets)
against Their Unlawful Acquisition, Use and Disclosure. O] EU L 157, 2016-06-15, pp. 1-18.

21 See Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October
2019 on the Protection of Persons Who Report Breaches of Union Law. O] EU L 305, 2019-
11-26, pp. 17-56.
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this question, this would be an important guarantee of their positions.
Indeed, the correct implementation of the European Union acts by indi-
vidual countries is subject to the European Union supervision.22

There is no doubt that the Directive (EU) 2019/1937 is intended to
protect, first and foremost, people in employment relationships who per-
ceive irregularities in their workplace. However, correctly determining
the boundaries of the Directive’s (EU) 2019/1937 personal scope is com-
plicated by the fact that the Directive (EU) 2019/1937 uses the European
Union definition of a worker, rather than one that applies in the individu-
al European Union Member States. Determining the subjects to be pro-
tected under the Directive (EU) 2019/1937 may, therefore, cause signifi-
cant difficulties if only because of the definitional differences operating in
the various legal systems of the European Union Member States. Accord-
ing to the Article 5(7) of the Directive (EU) 2019/1937, “reporting per-
son” means anatural person who reports or publicly discloses infor-
mation on breaches acquired in the context of his or her work-related ac-
tivities. The condition for such protection is that the person has a reason-
able basis for believing that the information contained in the application
is true at the time it is made (Article 6(1a) of the Directive (EU) 2019/
1937). “Work-related context” means “current or past work activities in
the public or private sector through which, irrespective of the nature of
those activities, persons acquire information on breaches and within
which those persons could suffer retaliation if they reported such infor-
mation.” A person working, employed or acandidate for employment
who could make a notification under the Directive (EU) 2019/1937 is de-
fined very broadly and includes both private and public sector persons
who have obtained information about violations in a work-related con-
text, including at least the following persons: (a) persons having the sta-
tus of worker, within the meaning of the Article 45(1) of the Treaty on
the Functioning of the European Union,??® including civil servants;
(b) persons having self-employed status, within the meaning of the Arti-
cle 49 of the Treaty on the Functioning of the European Union; (c) share-
holders and persons belonging to the administrative, management or su-
pervisory body of an undertaking, including non-executive members, as
well as volunteers and paid or unpaid trainees; (d) any persons working

22 See KURCZ, B. Dyrektywy Wspélnoty Europejskiej i ich implementacja do prawa krajowego.
1. wyd. Krakéw: Zakamycze, 2004, pp. 13-17. ISBN 83-7333-444-0.

23 See Consolidated Version of the Treaty on the Functioning of the European Union. O] EU
C 326,2012-10-26, pp. 1-390.
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under the supervision and direction of contractors, subcontractors and
suppliers. The Directive (EU) 2019/1937 also applies to whistleblowers
when they make a report or public disclosure of violations, they have ob-
tained in the context of an employment relationship that has already
ended - Article 4(2), and to whistleblowers whose employment relation-
ship is yet to be established, where information on violations was ob-
tained during the recruitment process or other pre-contract negotia-
tions - Article 4(3). The protections set forth in the Directive (EU) 2019/
1937 also apply to: a) persons assisting in the reporting; b) third parties
associated with the reporting person who may experience retaliation in
a work-related context, such as co-workers or relatives of the reporting
person; and c) legal entities that are owned by the reporting person, for
which such person works, or that are otherwise associated with the re-
porting person in a work-related context. The Directive (EU) 2019/1937
does not regulate in any special way the situation of whistleblowers who
are either service officers or soldiers. Although the broad concept of
a whistleblower used by the European Union legislator allows its scope
to include officers and soldiers, a further reading of the Directive (EU)
2019/1937 points to significant limitations and problems that may arise
in the application of protective mechanisms to precisely such persons.

Restrictions on the application of the international and European
Union acts protecting whistleblowers to soldiers and officers

The above-mentioned international and European Union acts do not ex-
plicitly regulate whistleblowers employed in the militarized services and
the military. The lack of such aregulation, while, at the same time, the
possibility of using general regulations defining the protection of “all per-
sons” hinders the provision of real protection for these groups of em-
ployees.

The situation of officers and soldiers is special. On the one hand, they
are undoubtedly exposed (as they are ordinary employees) to whistle-
blower retaliation. On the other hand, however, issues related to public
administration are generally not the subject of international or European
regulation, due to the need to preserve a certain autonomy of states in
the most sensitive areas. This is particularly noticeable in the provisions
of the Directive (EU) 2019/1937, which, in recent times, is the most far-
reaching attempt to regulate the protection of whistleblowers in the Eu-
ropean countries. According to the provision of the Article 3(2) of the Di-
rective (EU) 2019/1937, it does not affect the responsibility of the Mem-
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ber States “to ensure national security or their power to protect their es-
sential security interests. In particular, it shall not apply to reports of
breaches of the procurement rules involving defence or security aspects,
unless they are covered by the relevant acts of the Union.” The autonomy
of the Member States is also noticeable in the Recital 24 of the Directive
(EU) 2019/1937, according to which “National security remains the sole
responsibility of each Member State. This Directive should not apply to
reports of breaches related to procurement involving defence or security
aspects where those are covered by the Article 346 of the Treaty on the
Functioning of the European Union, in accordance with the case law of
the Court. If the Member States decide to extend the protection provided
under this Directive to further areas or acts, which are not within its ma-
terial scope, it should be possible for them to adopt specific provisions to
protect essential interests of national security in that regard.” Additional
restrictions also derive from the Recital 25 of the Directive (EU) 2019/
1937, according to which its provisions should be without prejudice to
the protection of classified information that, in accordance with the Eu-
ropean Union law or the laws, regulations or administrative provisions in
force in the Member State concerned, must be protected from unauthor-
ized access for security reasons.

The above-mentioned restrictions result in the absence of minimum
standards of protection in certain areas, which for the military and mili-
tarized services must be considered very important. The cited regula-
tions of the Directive (EU) 2019/1937 may, therefore, be a fundamental
obstacle to providing real protection to soldiers and officers at the level
of national regulations. Indeed, the need to ensure national security, or to
secure classified information in the services and the military may compli-
cate, or even completely exclude such protection.24

Examples of legal solutions operating in different countries

The United States of America was the first country to pass a whistleblow-
er protection law. In year 1970, President Richard Nixon signed the first

2¢See GRZESKOW, M. Ochrona sygnalistéw - funkcjonariuszy stuzb zmilitaryzowanych
w $wietle dyrektywy Parlamentu Europejskiego i Rady (UE) 2019/1937 w sprawie och-
rony o0s6b zglaszajacych naruszenia prawa Unii. In: A. GORNICZ-MULCAHY, M. LEWAN-
DOWICZ-MACHNIKOWSKA and A. TOMANEK, red. Pro opere perfecto gratias agimus:
Ksiega jubileuszowa dedykowana Profesorowi Tadeuszowi Kuczyriskiemu [online]. 1. wyd.
Wroctaw: Uniwersytet Wroctawski, Wydzial Prawa, Administracji i Ekonomii, 2022,
pp- 127-135 [cit. 2023-01-05]. E-Monografie, nr 201. ISBN 978-83-66601-90-1. Available
at: https://doi.org/10.34616/145142.
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whistleblower law, through witness protection in the Occupational Safety
and Health Act.25> In year 1978, the Congress passed the Civil Service Re-
form Act,26 which protects whistleblowers in federal agencies. Since then,
the federal government has enacted some 60 whistleblower laws, all of
which vary in standards and effectiveness.?’ In terms of the considera-
tions carried out, it is relevant that in the United States of America, there
is a specific regulation on whistleblowers who are soldiers. The Military
Whistleblower Protection Act (MWPA)?28 provides the legal foundation
for whistleblower cases in the Department of Defense and protects
against reprisal and restriction.2? The above-mentioned Act ensures that
members of the armed forces feel safe communicating with their Con-
gressman or the Inspector General (two entities that have a particular
interest in ensuring the stability of the armed forces).3°

Another noteworthy solution adopted by some countries is the func-
tioning of specialized bodies authorized to receive notifications. The in-
stitution of the Military Commissioner of Bosnia and Herzegovina (here-
inafter referred to as the “MCBiH”) was established by the Law on the
Parliamentary Military Commissioner of Bosnia and Herzegovina, which
came into force on July 7, 2009.31 The MCBiH is an independent institu-
tion, separate from the bodies it supervises and from Parliament. To per-
form its functions effectively, the MCBiH has been endowed with powers
that allow it to act without restraint in requesting information and han-
dling complaints, which are key to functioning with transparency and ef-

25 See Occupational Safety and Health Act of 1970 [1970-12-29].

26 See Civil Service Reform Act of 1978 [1978-10-13].

27 See FEINSTEIN, S, T. DEVINE, K. PENDER, C. ALLEN, R. NAWA and M. SHEPARD. Are
Whistleblowing Laws Working? A Global Study of Whistleblower Protection Litigation
[online]. 1sted. London: International Bar Association, 2021, p.38 [cit.2023-01-05].
Available at: https://www.ibanet.org/article/EE76121D-1282-4A2E-946C-E2E059DD63
DA.

28 See Military Whistleblower Protection Act of 1988 (MWPA), as amended at Title 10, United
States Code, Section 1034.

29 See JACKSON, A. Beyond Snowden: Understanding the Military Whistleblower Protection
Act. In: JAG Reporter [online]. 2019. 7 p. [cit. 2023-01-05]. Available at: https://www.
jagreporter.af.mil/Portals/88/2019%20Articles/Documents/20190822%20]Jackson.pdf?
ver=wqWFQ_YB3zbMfvdx4NZI1dQ%3D%3D.

30 See GOOKIN, P. DoD Whistleblower Protection: Military Personnel: “What You Need to
Know”. In: Department of Defense Office of Inspector General [online]. 2014. 16 p. [cit.
2023-01-05]. Available at: https://www.dodig.mil/Portals/48/Documents/Programs/
Whistleblower/What-Military-Members-Need-To-Know.pdf.

31See Law on the Parliamentary Military Commissioner of Bosnia and Herzegovina [2009-07-
07]. Official Gazette of Bosnia and Herzegovina, 2009, No. 51-2009.
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ficiency.32 “The position of Parliamentary Military Commissioner was es-
tablished with the purpose of strengthening the rule of law and protect-
ing the human rights and freedoms of soldiers and cadets in the Armed
Forces of Bosnia and Herzegovina and the Bosnia and Herzegovina Minis-
try of Defense.”33

The Service Complaints Ombudsman for the Armed Forces of the
United Kingdom provides independent and impartial oversight of the
Service Complaints System. The Service Complaints Ombudsman for the
Armed Forces opened on January 1, 2016. It replaced the Office of the
Service Complaints Commissioner, which operated from year 2008 to
year 2015. The Ombudsman’s role was established as part of wide-
ranging reforms to the Service Complaints’ process. The previous re-
forms took place in year 2006. It expressed concerns about the com-
plaints process and the lack of external oversight. It also recommended
the creation of an ombudsman or commissioner for military complaints.
In response, the Service Complaints Commissioner for the Armed Forces
was created. The Commissioner’s role was to assist Service personnel in
accessing the Complaints System report annually to Parliament on the
operation of the Service Complaints System. In year 2015, the Ministry of
Defense of the United Kingdom announced that there would be further
reforms to the process. These reforms included streamlining the internal
complaints process and replacing the Commissioner with an Ombuds-
man who had investigative powers.3* The mission of the Service Com-
plaints Ombudsman for the Armed Forces is to “provide independent
oversight and investigations in support of an effective, efficient and fair
Service Complaints process for members of the United Kingdom Armed
Forces.”35

32 See SADIKOVIC, L. The Military Commissioner of Bosnia and Herzegovina. In: Ombuds
Institutions for the Armed Forces: Selected Case Studies [online]. 15t ed. Geneva: Geneva
Centre for the Democratic Control of Armed Forces, 2017, pp.7-32 [cit. 2023-01-05].
ISBN 978-92-9222-429-5. Available at: https://defenceintegrity.eu/en/publication/om-
buds-institutions-armed-forces-selected-case-studies.

33 See Parliamentary Military Commissioner. In: Parliamentary Assembly of Bosnia and Her-
zegovina [online]. 2023 [cit. 2023-01-05]. Available at: https://www.parlament.ba/com-
mittee /read/31?lang=en.

34See History and Legislation. In: Service Complaints Ombudsman for the Armed Forces
[online]. 2023 [cit. 2023-01-05]. Available at: https://www.scoaf.org.uk/about-us/histo-
ry-and-legislation.

35See History and Legislation. In: Service Complaints Ombudsman for the Armed Forces
[online]. 2023 [cit. 2023-01-05]. Available at: https://www.scoaf.org.uk/about-us/histo-
ry-and-legislation.
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The Parliamentary Commissioner for the Armed Forces in Germany
is an auxiliary organ of the Bundestag in exercising parliamentary over-
sight of the armed forces. His basic tasks include protecting the funda-
mental rights of service personnel and the principles of “innere Fithrung”
(leadership and civic education). The Commissioner documents his find-
ings on the conditions within the Bundeswehr in an extensive report pre-
sented annually to the German Bundestag.3¢

In some countries, there is no specific separate body created to re-
ceive reports of violations from officers or soldiers, and existing bodies
have only been granted additional competencies related to receiving
such reports. The Parliamentary Ombudsman of Finland is the supreme
overseer of legality, elected by the Parliament of Finland - ‘Eduskunta’.3”
The Ombudsman’s task is to ensure that public authorities and officials
observe the law and fulfil their duties within the scope of their functions.
His aim is to ensure good administration and compliance with constitu-
tional and human rights. “The Parliamentary Ombudsman of Finland has
overseen the legality of the armed forces since year 1933, when he was
given a special role in handling complaints about the forces, and in moni-
toring the treatment of conscripts.”38

In Poland, there is no specialized body authorized to receive reports
from whistleblowers - soldiers and officers of the militarized services.
The problem of the lack of adequate protection for soldiers and officers
has been raised several times by the Polish Ombudsman in speeches ad-
dressed to the Prime Minister and the Minister of Labour.3? In such
a case, there is only the possibility to use generally available (to all citi-
zens) bodies, such as the Ombudsman (at least until the Directive (EU)
2019/1937 is implemented in Poland). However, even the transposition
of its provisions will not change much in the legal protection of whistle-

36 See The Parliamentary Commissioner for the Armed Forces. In: Deutscher Bundestag [on-
line]. 2023 [cit. 2023-01-05]. Available at: https://www.bundestag.de/en/parliament/
commissioner.

37See Parliamentary Ombudsman (Finland). In: European Network of National Human
Rights Institutions [online]. 2023 [cit. 2023-01-05]. Available at: https://ennhri.org/our-
members/finland-parliamentary-ombudsman/.

38 See The Parliamentary Ombudsman of Finland. In: Independent Police Complaints Authori-
ties’ Network [online]. 2023 [cit. 2023-01-05]. Available at: https://ipcan.org/members/
the-parliamentary-ombudsman-of-finland-2.

39 See Ombudsman’s General Speech to the Prime Minister Ref. No. [11.7050.7.2014.TO [2015-
11-03]; and Ombudsman’s General Speech to the Prime Minister Ref. No. KMP.570.1.2018.
RK [2018-04-16].
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blowing officers and soldiers. Although the latest version of the draft
law#® to implement the Directive (EU) 2019/1937 lists officers and sol-
diers as potential whistleblowers, it seems that this protection will still
be significantly limited, especially due to the specific nature of the ser-
vices.*1

Effectiveness of whistleblowers

An important issue that should be considered when working to ensure
adequate protection for soldiers and officers of the militarized services is
the analysis of the effectiveness of whistleblowers, which will depend
primarily on the level of guaranteed protection for whistleblowers, on
the one hand, and the acuity of penalties for violators, on the other hand.
An additional factor affecting whistleblower effectiveness can be a pro-
perly functioning whistleblower reward system.

The effectiveness of whistleblowers has been the subject of analysis
in several scientific studies in different countries. The analysis of the re-
sults of this effectiveness, as well as the very fact of conducting research
in this area, leads to interesting conclusions related to different ap-
proaches to the issue of whistleblowers. Based on a data set of employee
whistleblowing allegations obtained from the United States of America
government, it was shown that enforcement proceedings begin more
quickly, and the involvement of a whistleblower increases the probability
of imposing criminal sanctions by 8.58 %, and the probability of impos-
ing criminal sanctions on the targeted wrongdoer by 6.64 %.42 According
to Transparency International Vietnam,*3 the Anti-Corruption Bureau of
the Government Inspectorate reported that in years 2011 - 2015, author-

40 See Projekt ustawy nr UC101: Projekt ustawy o ochronie osdb zgltaszajacych naruszenia
prawa. In: Rzgdowe Centrum Legislacji [online]. 2021-10-18 [cit. 2023-01-05]. Available
at: https://legislacja.gov.pl/projekt/12352401#xd_co_f=ZTFiMm]JkNGQtM2Ez0S00YzI2L
WEZZDKtNWNKZmEXY2ZIYWIy~.

411t is planned to give powers to certain bodies to receive reports from whistleblowers;
however, there are no plans to create a special body authorized to receive applications
only from soldiers and officers.

42 See CALL, A. C,, G. S. MARTIN, N. Y. SHARP and J. H. WILDE. Whistleblowers and Outcomes
of Financial Misrepresentation Enforcement Actions. Journal of Accounting Research
[online]. 2018, vol. 56, no.1, p.126 [cit.2023-01-05]. ISSN 1475-679X. Available at:
https://doi.org/10.1111/1475-679x.12177.

43 The Vietnamese government adopted the Law on Denunciation on November 11, 2011
(Law on Denunciation Ref. No. 03/2011/QH13 [2011-11-11]); Amendments to the Denun-
ciation Law were adopted on June 12, 2018, and took effect on January 1, 2019 (Law on
Denunciation Ref. No. 25/2018/QH14 [2018-06-12]).
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ities received 699 requests for protection from whistleblowers, including
99 from those who reported corruption. Between years 2011 and 2015,
only a third of the requests were processed. In December 2016, the Vi-
etnam Government Inspectorate reported that it had received and pro-
cessed 69,267 disclosure forms relating to some 45,197 cases. There
were 86,463 corruption disclosures resolved by authorities across all
governments.** The 2013 survey in Vietnam revealed that only 38 per-
cent of Vietnamese citizens surveyed were willing to disclose acts of cor-
ruption. Fifty-one percent responded that their reluctance to report cor-
ruption was due to a belief that “it won’t happen.” Fifty-one percent re-
sponded that their reluctance to report corruption was due to the belief
that “it won’t make any difference”, and 28 % said they were “afraid of
the consequences”.#5 In a survey conducted among the European coun-
tries, Transparency International reported that none of the 10 countries
surveyed had a system for collecting information on the number of cases
disclosed by whistleblowers, as well as the number of cases concluded by
the initiation of proceedings before the competent authorities. The lack
of this information results in an inability to visualize to the public the
benefits of whistleblowing, as well as the potential damage to the general
good when the disclosed cases would not have been discovered.6

Another contentious issue that goes beyond whistleblower protec-
tion is whether whistleblowers should receive a financial reward and
whether such asystem increases whistleblower effectiveness. Whistle-
blower reward programs provide financial incentives to witnesses who
report information about violations that help authorities convict the per-
petrators and recover or reduce the damage they caused. Whistleblower
rewards are widely used in the United States of America to reduce pro-

4 See FEINSTEIN, S, T. DEVINE, K. PENDER, C. ALLEN, R. NAWA and M. SHEPARD. Are
Whistleblowing Laws Working? A Global Study of Whistleblower Protection Litigation
[online]. 1sted. London: International Bar Association, 2021, p.49 [cit.2023-01-05].
Available at: https://www.ibanet.org/article/EE76121D-1282-4A2E-946C-E2E059DD63
DA.

45 See FEINSTEIN, S, T. DEVINE, K. PENDER, C. ALLEN, R. NAWA and M. SHEPARD. Are
Whistleblowing Laws Working? A Global Study of Whistleblower Protection Litigation
[online]. 1sted. London: International Bar Association, 2021, p.49 [cit. 2023-01-05].
Available at: https://www.ibanet.org/article/EE76121D-1282-4A2E-946C-E2E059DD63
DA.

46 See Alternative to Silence: Whistleblower Protection in 10 European Countries. In: Trans-
parency International [online]. 2009-11-15 [cit. 2023-01-05]. Available at: https://www.
transparency.org/en/publications/alternative-to-silence-whistleblower-protection-in-
10-european-countries.
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curement fraud and tax evasion, and their use has recently been expand-
ed. One of the Assistant Attorneys General said that they are “the most
powerful tool Americans have to protect the government from abuse.”4”
In the case of such the United States of America whistleblower reward
laws as the False Claims Act*8 and the Dodd-Frank Act,*° if evidence from
a whistleblower leads to a successful prosecution resulting in monetary
sanctions over about 44,000 USD, the whistleblower can receive a mone-
tary reward of between 5 % and 20 % of the proceeds collected.5%

There is an ongoing debate in some European countries about their
possible introduction, but the approach of the European countries seems
to be far less enthusiastic about the matter than that of the United States
of America. Financial incentives are not widespread in Europe.>! While
there are good reasons to be cautious about the ability of the European
countries to successfully import tools from the United States of America,
the level of recent political debate on the subject has unfortunately been
quite low.

Conclusions

The situation of officers and soldiers is particularly complicated. This is
primarily a matter of increased official subordination and the need to
maintain a service route in communication. Such an environment can en-
hance the risk of unwanted occurrences, so the protection of whistle-
blowers in this area should be intensified and adapted to the special na-
ture of their work.

47 See Assistant Attorney General Stuart Delery Delivers Remarks at American Bar Associa-
tion’s 10t National Institute on the Civil False Claims Act and Qui Tam Enforcement
[2014-06-05]. In: United States Department of Justice [online]. 2014-09-17 [cit. 2023-01-
05]. Available at: https://www.justice.gov/opa/speech/assistant-attorney-general-
stuart-delery-delivers-remarks-american-bar-association-s-10th.

48 See False Claims Act (FCA) [1863]. 31 U.S.C. 3729, a federal statute originally enacted in
1863 in response to defense contractor fraud during the American Civil War.

49 See Dodd-Frank Wall Street Reform and Consumer Protection Act [2010-07-21], a United
States federal law that was enacted on July 21, 2010.

50 See South Korea’s Whistleblower Protection and Reward System. In: National Whistle-
blower Center [online]. 2023 [cit. 2023-01-05]. Available at: https://www.whistle-
blowers.org/south-koreas-whistleblower-protection-and-reward-system/. Reward sys-
tems also function in South Korea.

51 Only narrow reward programs for reporting witnesses are used in the United Kingdom
and Hungary. See NYREROD, T. and G. SPAGNOLO. Myths and Numbers on Whistleblower
Rewards. Regulation & Governance [online]. 2021, vol. 15, no. 1, pp. 82-97 [cit. 2023-01-
05]. ISSN 1748-5991. Available at: https://doi.org/10.1111/rego.12267.
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The analysis conducted in this paper leads to several conclusions:

There is no comprehensive regulation providing whistleblowers pro-
tection in the Polish legal order so far. There is also no specialized body
in Poland that can accept reports from officers and soldiers. The interna-
tional and European norms, using rather general and imprecise formula-
tions, do not play a particularly important role in this area. An analysis of
the international and European acts shows that the solutions adopted in
them regarding whistleblowers are similar, because they: 1) regulate the
protection of whistleblowers primarily in the area of anti-corruption
norms; 2) use general wording imposing an obligation on states to pro-
vide protection to whistleblowers, specific legal solutions, however, are
left to the internal regulations of individual countries; 3) do not regulate
in any special way the protection of whistleblowers who are officers of
the services or soldiers; 4) do not explicitly exclude from protection
whistleblowers who are officers or soldiers.

The last significant attempt to regulate the protection of whistle-
blowers on a supranational level was the adoption of a directive by the
European Union. However, its provisions also do not directly refer to the
situation of officers and soldiers. Despite the possibility of applying to
them, general provisions regulating the situation of workers (in the
broad European Union sense), the specifics of their work, as well as sev-
eral exemptions included in the Directive (EU) 2019/1937 itself make
the protection provided for these groups of employees decidedly inade-
quate.

The solutions adopted by individual countries give rise to the claim
that specific regulations consider the cultural and historical contexts.
A clear difference emerges primarily between the regulation adopted in
the United States of America and in the European countries. While whis-
tleblower protection in the United States of America has been in place for
along time, and whistleblowing has been promoted (reward system), in
the European countries (including Poland) such protection is still not ex-
tensive, and the whistleblower reward system is not popular. Such a situ-
ation can be linked to differences of a cultural nature, especially histori-
cal conditions. Laws on whistleblower protection should be read in a cul-
tural context.

Studies conducted so far on the effectiveness of the functioning whis-
tleblower protection law have reiterated why whistleblowers choose not
to disclose wrongdoing: primarily the belief that nothing will come of
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disclosure, loyalty to the employer, and fear of retaliation. In the Central
and Eastern European countries, an additional deterrent to reporting is
the historical context. The European hesitation to introduce rewards
mainly relates to fears of an increase in false reports. In addition, such
concerns may also have partly historical roots, as both the Nazi Germany
and the Soviet Russia relied heavily on citizens reporting on each other.52
Legislation must, therefore, work in harmony with public awareness
programs that emphasize the public interest in stopping unlawful activity
through disclosure.
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V priebehu roka 2022 vydali ¢lenovia autorského kolektivu pod ve-
denim doc. JUDr. Katefiny Frumarovej, Ph.D., a JUDr. TomaSa Grygara
z Katedry spravneho prava a spravnej vedy Pravnickej fakulty Univerzity
Palackého v Olomouci monografiu venovand problematike spravneho
sudnictva. Na vytvoreni predmetného diela spolupracovali taktiez doc.
JUDr. Zdenék Koudelka, Ph.D. (Masarykova univerzita v Brne, Pravnicka
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fakulta), JUDr. Luka$ Potésil, Ph.D. (Masarykova
univerzita v Brne, Pravnicka fakulta), doc. JUDr.
Olga Pouperova, Ph.D. (Univerzita Palackého
v Olomouci, Pravnicka fakulta), JUDr. Radovan Su-
chanek, Ph.D. (Ustavny sud Ceskej republiky)
aJUDr. Martin Skurek, Ph.D. (Univerzita Palacké-
ho v Olomouci, Pravnicka fakulta).!

UZ samotné zloZenie autorského kolektivu
naznacuje, Ze pojde o kvalitni publikaciu. Autori
predlozené dielo vydali vo vydavatel'stve Leges
v Prahe. Zo systematického hl'adiska tvori uvede-
nd monografiu 16 kapitol a rozsah predloZeného
diela dosahuje takmer 700 stran. D4 sa zhodnotit, Ze vzh'adom na rozsah
problematiky spravneho sudnictva, jeho dstavnopravny vyznam a ochra-
nu, ktord spravne stdnictvo poskytuje zakladnym pravam a sloboddm na
jednej strane a zakonnému presadzovaniu verejného zaujmu na strane
druhej, venovali autori téme spravneho stdnictva primerany rozsah.

Zakladny ciel' publikacie vyjadrili autori v jej ivode. Poukazuju pri-
tom na skuto¢nost, Ze monografia sa snazi uchopit tému spravneho sud-
nictva komplexne. Autori zvolili postup dedukcie, ato najmi preto, Ze
v prvej Casti monografie pojednavaju vSeobecne o spravnom sudnictve
ajeho institutoch. Pozornost venuju historickému vyvoju spravneho
sudnictva ajeho ustavnopravnemu zakotveniu, ako aj medzinarodno-
pravnym vychodiskdm poskytovania sudnej ochrany. V d’alSich castiach
publikacie vSak postupuji ku konkrétnejSim témam a snaZia sa Citatel'ovi
poskytnuit hlbsi a podrobnej$i pohl'ad na jednotlivé inStitaty spravneho
sudnictva.

Pri stadiu predlozenej publikacie nas zaujali najmé casti, v ktorych
autori spracovali problematiku dstavnych a medzinarodnopravnych vy-
chodisk spravneho sudnictva (kapitola3), pravomoci a prisluSnosti
spravnych stidov, osobitne otdzky tykajice sa vyluk zo sidneho prie-
skumu v spravnom sudnictve (kapitola 4) a procesnych prav ucastnikov
konania, osobitne prav tykajicich sa nahliadania do spisu (kapitola 6).

Autorsky kolektiv vnima spravne stdnictvo ako oblast stdnictva tz-
ko korelujicu s ustavnym poriadkom, normami medzinarodného prava,

1 Bliz$ie pozri FRUMAROVA, K., T. GRYGAR, Z. KOUDELKA, L. POTESIL, 0. POUPEROVA, R.
SUCHANEK a M. SKUREK. Sprdvni{ soudnictvi. 1. vyd. Praha: Leges, 2022. 671 s. ISBN 978-
80-7502-611-8.
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respektive komunitarneho prava. Z uvedeného dévodu je pozitivne, Ze do
obsahu publikacie autori inkorporovali zdkladné vychodiskd majuice
vplyv na ¢innost spravnych sadov, vyplyvajice z tistavného poriadku
amedzindrodnych dokumentov, akym je napriklad Dohovor o ochrane
Iudskych prav a zakladnych slobdd. Predmetny dohovor zaroven autor-
sky kolektiv povazuje za ,bezpochyby najdolezitejsi“ dokument pre apli-
ka¢nu prax spravnych sidov, osobitne z dévodu inkorporacie ¢lanku 6
ods. 1, zakotvujiceho pravo na spravodlivy proces. Za rozhodny prinos
moZno v danej suvislosti povaZovat analyzu nemoZnosti aplikacie uve-
deného ustanovenia dohovoru na jednotlivé druhy konani, predmetom
ktorych nie su ,obc¢ianske prava a zavazky“, akymi sd napriklad danové
konania alebo konania v ,cudzineckych veciach®, vratane azylovych ko-
nani, ktord autori argumentacne podopreli zna¢nym penzom rozhodnuti
Eurépskeho stdu pre 'udské prava.

PouZijuc slova profesora FrantiSka Weyra predstavuje spravne sud-
nictvo institit ochrany ob¢anov proti ,prechmatom” vykonnej moci. Oso-
bitne citlivo je v tejto suvislosti potrebné vnimat vymedzenie vyluk zo
studneho prieskumu v ramci spravneho sudnictva. Spravne sudy ako or-
gany verejnej moci su viazané tstavnou zasadou legality vykonu Statnej
moci, na zaklade ktorej mozu konat secundum et intra legem, teda v me-
dziach a sp6sobom ustanovenym zakonom. Oceniujeme preto vyklad au-
torov, v ktorom sa zaoberali limitaciou vylicenia rozhodnuti spravnych
organov tykajucich sa zakladnych prav a slobdd a jej analyzou, a to tiez
vo vztahu k osobitnym zakonom vyluCujicim moznost sudneho prie-
skumu rozhodnuti, akymi st napriklad rozhodnutia vydané vo veciach
Statneho obcianstva na zdklade stanovisk policie alebo spravodajskych
sluZzieb alebo rozhodnutia v ,,cudzineckych veciach“.

Suvedenym vel'mi uzko suvisi princip ,rovnosti zbrani“, ktory Eu-
répsky sud pre I'udské prava vo svojej rozhodovacej ¢innosti vztahujtce;j
sa na predmetné ustanovenie Dohovoru o ochrane l'udskych prav a za-
kladnych slobdd oznacil za inherentny prvok spravodlivého procesu.
V tejto suvislosti je relevantnym vyklad vztahujici sa na procesné postu-
py aplikované v pripade osobitnych dovodov obmedzujicich zdkladné
procesné pravo ucastnikov konania tykajice sa nahliadania do spisu, a to
z dovodov danych charakterom v iom obsiahnutych informacii, predo-
vSetkym v pripadoch, ked' tieto st utajovanymi informaciami. VzhI'adom
na neustale sa zhorsujlicu bezpecnostnu situaciu mozno doévodne pred-
pokladat’ narast poctu konani, v rdmci ktorych bude dochadzat' k posky-
tovaniu utajovanych informaci{ spradvnym orgadnom zo strany bezpec-
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nostnych zloziek $tatu, osobitne policie a spravodajskych sluzieb. Z uve-
deného dévodu je preto vitana nielen pravna tprava urcujica jedno-
znacné limity tykajdce sa procesnych prav tcastnikov konania vo vztahu
k uvedenym druhom informacii, ale aj jej odborny vyklad, ktory je neoce-
nitel'nym prinosom pre aplika¢nu prax.

Predlozené autorské dielo poskytuje uceleny pohlad na pravnu
tipravu spravneho stdnictva v Ceskej republike. Monografia sa bude jej
adresadtom skutoc¢ne dobre Studovat. Autori zvolili jasny, prehladny
a zrozumitel'ny $tyl spracovania problematiky, ktord vysvetl'uju a analy-
Zuju v jej vazbach na ostatné odvetvia ¢eského pravneho poriadku. Cita-
tel sa v diele I'ahko zorientuje. NavySe monografia odbornym spésobom
reaguje na aktualne otazky tykajice sa sidneho prieskumu niektorych
druhov rozhodnuti, osobitne rozhodnuti vydavanych spravnymi orgdnmi
v tzv. cudzineckych veciach. V suvislosti s reformou spravneho sidnictva
v Slovenskej republike sa ¢asto stretdvame s argumentaciou tykajticou sa
nedostatocnej personalnej obsadenosti stdov, respektive enormného
napadu veci pripadajicich na jednotlivych sudcov. Slovami rimskeho
basnika Horatia vSak mozZeme konsStatovat est modus in rebus, kedZe
predmetné autorské dielo v mnohom poskytuje odpovede na otazky ty-
kajice sa rieSenia uvedeného stavu, ato aj prostrednictvom vyldcenia
niektorych rozhodnuti zo stidneho prieskumu v ramci spravneho stdnic-
tva. Svoje vyuzitie si preto najde i u slovenskych citatel'ov. Autori sa sna-
zili svoje dielo spracovat’ spé6sobom zarucujucim atraktivitu nielen pre
akademikov, ale aj pre predstavitel'ov elitnych pravnickych povolani, za-
mestnancov spravnych organov a inych Statnych zamestnancov, a rovna-
ko tieZ pre Studentov prava. Na zaver preto konsStatujeme, Ze v ivode za-
kotveny ciel' sa podarilo autorom recenzovanej monografie naplnit' v pl-
nej miere.

Zoznam bibliografickych odkazov

Dohovor o ochrane ludskych prdv a zdkladnych slob6d [1950].

FRUMAROVA, K, T. GRYGAR, Z. KOUDELKA, L. POTESIL, 0. POUPEROVA,
R. SUCHANEK a M. SKUREK. Sprdvni soudnictvi. 1. vyd. Praha: Leges,
2022.671 s.ISBN 978-80-7502-611-8.

JUDr. Tomas Ci¢manec

Pravnicka fakulta
Trnavska univerzita v Trnave
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sikromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
drovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kéciu prispevkov v podobe:

+ samostatnych vedeckych $tadii, ako aj cyklov vedeckych $tadii
minimdlny rozsah tvori 10 normostrdn prislichajtcich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢&i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzif publikacii vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odporica sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informacii, ako aj sprav stvisiacich so zdkladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdrover dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel’kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarni edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial’ nepublikované prispevky, ktoré sd vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

e
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Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajtci v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodovodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sihrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikadciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie su
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdze obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamkKy a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod ¢iarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatuiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450
Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-

koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.
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Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.

Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei,journal@gmail.com.

TeSime sa na Vas prispevok!
S uctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET I[URISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

FEEE
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:
+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(IS0 690)
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+ please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450
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Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré naplitaju skutkovi podstatu plagiatu ¢i ne-
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opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostitovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otadzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatel'ov na autorsky honorar. Rovnako vyhradne
bezodplatne sa realizuju v Casopise aj procesy prijimania, posudzovania
a publikacie prispevkov. PredloZenie prispevkov na publikaciu posudzuje
redakcia Casopisu ako prejav vole autorov, ktorym autori vedome a dob-
rovolne stcasne:

4 prejavuju svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym sthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozZné prijat na nasledné recenzné konanie z dévodu ab-
sencie sihlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi pdsobiacimi v zodpove-
dajucich oblastiach.
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Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym odévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

4+ autor prispevku preukazatel'ne nema ukoncené Gplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

+ prispevok preukizatelne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategorie (Studie, eseje, recenzie publikicii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouZitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publikacnej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publikacnu etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zasady apravidla publikacnej
etiky st zavazné pre autorov prispevkov, redakénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author’s fee (royalty). Also, the pro-
cesses of receiving, reviewing and publishing of contributions in the
journal are carried out exclusively free of charge. Submission of contribu-
tions for publication understands the editorial office of the journal as
a manifestation of the will of the authors, through which the authors all
at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4 declare that the contribution presents their original, hitherto un-
published work;

4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
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pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31st, 2013
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