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Abstract: Author of the study analyzes the transposition of requirements of
the right to assemble in the legislation of administrative law in the Slovak
Republic. He considers within his analysis the conditions set by the Conven-
tion for Protection of Human Rights and Fundamental Freedoms, by the
Charter of Fundamental Rights and Freedoms, and by the Constitution of
the Slovak Republic. In following paper he mostly builds on the arguments
and on the doctrine presented by the European Court of Human Rights, Su-
preme Administrative Court of the Czech Republic, and the Constitutional
Court of the Slovak Republic.
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Introductory remarks

The current jurisprudence and the case law of administrative justice in
the Slovak Republic emphasize the importance of the right to assemble.
The legal framework of this right in the Slovak Republic can be found in
the Article 28 of the Constitution of the Slovak Republic and in the Arti-
cle 19 of the Charter of Fundamental Rights and Basic Freedoms. The
Slovak Republic is also a member of the Council of Europe. Therefore, it
also has to transpose the obligations arising from the Article 11 of the
Convention on Protection of Human Rights and Fundamental Freedoms.
The Act No.84/1990 Coll. on the Right to Assemble (hereinafter as “the
Act No.84/1990 Coll.”) transposes the requirements expressed in the
acts of the constitutional and international laws mentioned above. The
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case law therefore stresses the need for the interpretation of this act in
the light of the provisions of the above-mentioned documents. In general,
the right to assemble does not require an authorization. Its performance
is not conditional upon any prior permission issued by administrative
authority. The holder of the right is therefore only obligated to notify the
authority of the upcoming enjoyment of this right. It is a right that every-
one has and which may be restricted only in exceptional cases. The con-
tent of the above-mentioned provisions is a fundamental rule of interpre-
tation for the application of the provisions governing restrictions on the
right of assembly under the Act No. 84/1990 Coll. The modern democra-
cy represents the rule of the majority, with respect for minority rights. It
must be prepared to the confrontation with minority views. The right to
assemble also serves this presentation of opinions and ideas. Any re-
strictions on the right of assembly must be assessed with the utmost care
and they must not effectively lead to a gradual fragmentation of the insti-
tute of assembly and the gradual displacement of uncomfortable minori-
ty views or opinions of public space and public debate. Such a caution is
according to the case law always a good idea, not only in taking legal mat-
ter, but also in every situation in which public authorities examine the
application of the legislation on the right to assemble.?

Under the Article 28 of the Constitution of the Slovak Republic “The
right to peaceful assemble is guaranteed. Conditions for exercising this
right shall be laid down by law in the event of assemblies in public places, if
such a measure is necessary in a democratic society to protect the rights
and freedoms of others, public order, health and morals, property, or the
security of the state. An assembly may not be made conditional on the issu-
ance of an authorization by a state administration body.”. This provision
of the Constitution of the Slovak Republic transposed the content of the
Article 19 of the Charter of Fundamental Rights and Basic Freedoms un-
der which “The right of peaceful assembly is guaranteed. This right may be
limited by law in the case of assemblies held in public places, if it concerns
measures necessary in a democratic society for the protection of the rights
and freedoms of others, public order, health, morals, property, or the secu-
rity of the state. However, an assembly shall not be made to depend on the
grant of permission by a public administrative authority.”. As for the
membership of the Slovak Republic in the Council of Europe, the content
of obligation connected with the right to assemble is expressed in the Ar-

2 See Decision of the Supreme Administrative Court of the Czech Republic Ref. No. 8 As 7/2008
[2009-08-31].
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ticle 11 of the Convention on Protection of Human Rights and Fundamen-
tal Freedoms (hereinafter as “The Convention”) under which “Everyone
has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the pro-
tection of his interests. No restrictions shall be placed on the exercise of
these rights other than such as are prescribed by law and are necessary in
a democratic society in the interests of national security or public safety,
for the prevention of disorder or crime, for the protection of health or mor-
als, or for the protection of the rights and freedoms of others. This article
shall not prevent the imposition of lawful restrictions on the exercise of
these rights by members of the armed forces, of the police, or of the admin-
istration of the State.”. However, the performance of the right to assemble
is also ruled by the Article 21 of the International Covenant on Civil and
Political Rights under which “The right of peaceful assembly shall be rec-
ognized. No restrictions may be placed on the exercise of this right other
than those imposed in conformity with the law and which are necessary in
a democratic society in the interests of national security or public safety,
public order (ordre public), the protection of public health or morals, or the
protection of the rights and freedoms of others.”. Last but not least, the
aforementioned right also reflects the Article 12 of the Charter of Fun-
damental Rights of the European Union pursuant to which “Everyone has
the right to freedom of peaceful assembly and to freedom of association at
all levels, in particular in political, trade union, and civic matters, which
implies the right of everyone to form and to join trade unions for the pro-
tection of his or her interests. Political parties at Union level contribute to
expressing the political will of the citizens of the Union.”.

The case law of the European Court of Human Rights

The major impact in shaping the content of the right to assemble had in
particular the case law of the European Court of Human Rights which
studied the mentioned right primarily in terms of the application of the
principle of proportionality and adequacy of public interventions to this
right. Therefore, the European Court of Human Rights on several occa-
sions considered the use of the proportionality test in cases related to the
right to assemble peacefully. The right of peaceful assembly is a funda-
mental right in a democratic society as well as the freedom of expression
is one of the cornerstones of such a society. The Convention and Stras-
bourg jurisprudence guarantee the right of peaceful assembly to every-
one who intends to convene or to participate in a peaceful assembly or in
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a peaceful demonstration.3 The radical measures to suppress freedom of
assembly and freedom of expression - because the national authorities
do not like some of the expressions - prove under the case law the dis-
service to democracy and often threaten it. However, this does not apply
in cases of incitement to violence and hatred, rejection of democratic
principles, including equality of all people with dignity. The case law in-
terprets the right to assemble in the light of Article 10 of the Convention.*
On the one hand, the European Court of Human Rights underlines its au-
tonomous status and the jurisdiction absence to interfere with the con-
tent of the laws of Member States of the Council of Europe, but, on the
other hand, it stresses that freedom of expression constitutes one of the
most important bases of a democratic society and one of the conditions
of its development and the development of each individual. The re-
striction of these rights may therefore lie in the cases provided for in the
Article 10 (2) of the Convention.5 The freedom of assembly guarantees
the events that may concern or cause offense to people who do not agree
with the ideas, respectively requirements presented at the meeting.
However, this does not necessarily constitute a reason for restricting the
right of assembly.6 Strasbourg jurisprudence does not exclude that the
program of a particular organization may hide aims and intentions dif-
ferent from those publicly proclaimed. The case law therefore stresses
the need for verification of these facts with the help of the program or
ideology of the organization with its actions.” The factor of assessing

w

See Case of Ezelin v. France [1991-04-26]. Judgement of the European Court of Human
Rights, 1991, Application No. 11800/85.

Under the Article 10 of the Convention on Protection of Human Rights and Fundamental
Freedoms “Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This article shall not prevent States from re-
quiring the licensing of broadcasting, television, or cinema enterprises. The exercise of these
freedoms, since it carries with it duties and responsibilities, may be subject to such formali-
ties, conditions, restrictions, or penalties as are prescribed by law and are necessary in
a democratic society, in the interests of national security, territorial integrity, or public safe-
ty for the prevention of disorder or crime, for the protection of health or morals, for the pro-
tection of the reputation or rights of others, for preventing the disclosure of information re-
ceived in confidence, or for maintaining the authority and impartiality of the judiciary.”.

See Case of Handyside v. the United Kingdom [1976-12-07]. Judgement of the European
Court of Human Rights, 1976, Application No. 5493 /72.

See Case of Plattform “Arzte fiir das Leben” v. Austria [1988-06-21]. Judgement of the Eu-
ropean Court of Human Rights, 1988, Application No. 10126/82.

See Case of United Communist Party of Turkey and Others v. Turkey [1998-01-30]. Judge-
ment of the European Court of Human Rights, 1998, Application No. 19392/92.
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whether a program of the organization or the convener of the assembly
have the characteristics prohibited by the legislation lies in the fact
whether the person convening the meeting and the participants made
a call for violence, rebellion, rejection of democratic values, the denial of
basic human rights and freedoms, and the like.® In cases where the as-
sembly causes a situation inciting violence, hatred, and denial of demo-
cratic values protected by the rule of law, public authorities enjoy
a greater degree of discretion. This is confirmed by the European Court of
Human Rights in its case law.? Strasbourg jurisprudence presents the
view that proper application of Article 11 of the Convention contradicts
the radical measures of a preventive nature. The use of measures causing
interference with the right of assembly must therefore be at least sup-
ported by various clues pointing in particular to the fact that the orga-
nized meeting could contravene, respectively, the participants could
abuse the meeting on activities that legislation prohibits. This fact points
on those clues which justify the restriction of the right to assemble in
a democratic society and rule of law. Therefore, the persons carrying out
these activities and thus mainly promoting the ideas of discrimination
based on racial, ethnic, or other reasons cannot successfully claim protec-
tion under Article 11 of the Convention as such protection would inter-
fere with the content of the Article 17 of the Convention, under which
“Nothing in this Convention may be interpreted as implying for any State,
group, or person any right to engage in any activity or to perform any act
aimed at the destruction of any of the rights and freedoms set forth herein
or at their limitation to a greater extent than is provided for in the Conven-
tion.”.10

The nature of the right to assemble and the admissibility of
interferences to this right

The Constitutional Court of the Slovak Republic also argues with propor-
tionality of the interference with the right to assemble. Therefore, the
case law of this Court is based on the fact of the admissibility of interfer-
ence with this right, but then it also examines its appropriateness. It is
recognized that the right to assemble under Article 28 of the Constitution

8 See Case of Freedom and Democracy Party (OZDEP) v. Turkey [1999-12-08]. Judgement of
the European Court of Human Rights, 1999, Application No. 23885/94.

9 See Case of Incal v. Turkey [1998-06-09]. Judgement of the European Court of Human
Rights, 1998, Application No. 22678/93.

10See Case of Glimmerveen and Hagenbeek v. the Netherlands [1979-10-11]. Judgement of
the European Court of Human Rights, 1979, Application No. 8348/78 and No. 8406/78.
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of the Slovak Republic, respectively, according to Article 11 of the Con-
vention is not an absolute right. The case law allows restrictions in a con-
stitutionally consistent manner. It is possible to justify the interference or
restriction of the fundamental right of peaceful assembly only if the re-
striction was prescribed by law, if it corresponds to certain legitimate
aim, and if it is necessary in a democratic society to achieve the objective
pursued. That means such a restriction is justified by the existence of
a pressing social need and adequate (fair) balance between the means
used and the aim sought (i.e. restriction is in accordance with the princi-
ple of proportionality). Freedom of assembly and the right to express
opinions through it is one of the primary values of a democratic society.
From the Constitution of the Slovak Republic results (as a further aspect
of the definition of this basic right) the prohibition to condition the as-
sembly of an “authorization” issued by a public authority.!! Admissibility
of interference with the right to assemble depends on the purpose of the
meeting and by assessing whether the assembly calls or heads to direct
or indirect threat to the relatively specifically defined rights (such as per-
sonal rights, political rights, or other rights) of relatively specifically de-
fined individuals or social groups. The legislature therefore allowed the
public authorities to intervene in this right, if the enforced assembly pur-
pose leads to such an anticipated effect. When considering the admissi-
bility of interference with this right, the case law is based on the principle
of rational legislator under which the legislation is based on the expected
standard status. This is in the optics of public interventions in the right of
assembly the compliance of proclaimed purpose of notified meeting with
its real purpose. In other words, when adopting the legislation on the
right to assemble the legislature does not lead the public authorities
within the process of assessing the interventions to the right of assembly
to assume that the reported and actual purposes of meeting do not
match. However, the case law in its points of view goes even further. The
impact of the principle of rational legislator is reflected in the fact that if
the notification and the actual purpose of the assembly do not match, the
legislation does not direct the public authorities automatically to the re-
sult that the actual purpose of the assembly bases reason for its ban or
that it leads to the violation of other constitutionally guaranteed rights. If
the person convening the assembly in its notification pretends a certain
reason or purpose of the assembly, this fact does not automatically mean

11See Finding of the Constitutional Court of the Slovak Republic Ref. No. L US 193/03 [2004-
03-30].

62 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL., Issue 2, Pages 57-74
http://sei.iuridica.truni.sk

ISSN 1339-5467 IVRISPRVDENTIA

that the real reason of the meeting is contravening the requirements of
the legislation. Therefore, the simulation of the real purpose of the as-
sembly by its notification does not automatically base a reason for a deci-
sion on its prohibition issued by public authorities.12

Substantive reasons for the dissolution of the assembly

Under the Article 10 (1) of the Act No. 84/1990 Coll. “The municipality to
which the assembly was announced, prohibits it if notified purpose of the
assembly is facing a challenge [ ...] a) denial or restriction of personal, polit-
ical, or other rights of citizens because of their nationality, gender, race,
origin, political or other opinion, religion and social status, or challenge to
incitement to hatred and intolerance for these reasons; [...] b) of commit-
ting violence or gross indecency; [...] ¢) to violate otherwise the Constitu-
tion, constitutional acts, laws, and international treaties to which the Slo-
vak Republic is bound and which take precedence over the laws of the Slo-
vak Republic.”. Under the Article 12 (5) of the Act No. 84/1990 Coll. “The
assembly which has been notified and is not prohibited, may be dissolved by
the manner set out in paragraph 1, if it significantly deviated from the an-
nounced purpose in such a manner that during the assembly circumstances
that would justify its ban pursuant to Article 10 (1) occurred.”. In relation
to the contents of this provision of the Act No. 84/1990 Coll. asks the case
law the question under what conditions disposes the public authority the
reason for the ban or dissolution of the assembly? In order to answer
that question, the case law focused on the concept of “challenge”. This
concept is interpreted as an expression that encourages certain behav-
iours. In the case of these provisions of the Act No. 84/1990 Coll. the giv-
en expression must encourage to the denial or restriction of the rights of
persons on the basis of differentiation according to their personal charac-
teristics. The slogan calling itself does not have to necessarily bear char-
acteristics of such challenges. The administrative justice therefore exam-
ines the acts or conducts of the assembly as a whole. It does not consider
the act of convening a slogan for legally significant if its content does not
encourage anyone to the factual action. However, it assesses differently
the situation if such conduct is supported by related expressions consist-
ing, for example, of wearing criminally punishable symbols on clothing of
the participants gathered. Therefore, convening a slogan can meet the
criteria of conduct prohibited by the Act No. 84/1990 Coll. if it is followed

12 See Decision of the Supreme Administrative Court of the Czech Republic Ref. No. 8 As 7/2008
[2009-08-31].
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by behaviour and expressions of the participants gathered on their cloth-
ing in the form of symbols supporting and promoting groups suppressing
fundamental rights and freedoms.13 Therefore, the case law considers the
mentioned conduct as a ground for dissolution of the assembly. To assess
the situation whether the municipality may prohibit the meeting pursu-
ant to § 10 (1) of the Act No.84/1990 Coll. is important, whether the
meeting organizer represents an ideology or whether he is a member of
a group that proclaims ideas and takes the attitude apparent irreconcila-
ble with preservation of the rights and freedoms of all people, particular-
ly of the right to existence and equal status of ethnic and racial minorities
guaranteed by the Constitution of the Slovak Republic, respectively, by
the Charter of Fundamental Rights and Freedoms.1* For example, the de-
cisive factor is the fact that the organizer of the meeting is an entity that
represents a movement aimed at suppressing human rights and free-
doms and preaching ethnic and racial hatred against different groups of
people. The case law is able to form an opinion about these conclusions
independently without the expertise. Criteria as “memory, tolerance, and
the ability to recognize the essence of life, characterized by plurality, abun-
dance, and diversity” are sufficient for forming an opinion about the case.

13 Under the Article 421 of the Act No. 300/2005 Coll. Criminal Code, as amended “(1) Any
person who supports or makes propaganda for a group of persons or movement which, us-
ing violence, the threat of violence or the threat of other serious harm, demonstrably aims at
suppressing citizens’ fundamental rights and freedoms shall be liable to a term of impris-
onment of one to five years. [...] (2) The offender shall be liable to a term of imprisonment of
four to eight years if he commits the offence referred to in paragraph 1 [...] a) in public, [...]
b) in the capacity of a member of an extremist group, [...] ¢) acting in a more serious man-
ner, or [...] d) under a crisis situation.”. Under the Article 422 of the Act No. 300/2005 Coll.
Criminal Code, as amended “(1) Any person who publicly demonstrates, in particular by us-
ing flags, badges, uniforms, or slogans his fellow feelings towards a group of persons or
movements which, using violence, the threat of violence or the threat of other serious harm,
demonstrably aim at suppressing citizens’ fundamental rights and freedoms shall be liable
to a term of imprisonment of between six months and three years. [...] (2) The same sen-
tence as referred to in paragraph 1 shall be imposed on any person who, in the commission
of the offence referred to in paragraph 1, uses altered flags, badges, uniforms, or slogans
carrying the appearance of being genuine.”.

14 Under the Article 3 of the Charter of Fundamental Rights and Freedoms “(1) Everyone is
guaranteed the enjoyment of her fundamental rights and basic freedoms without regard to
gender, race, color of skin, language, faith and religion, political or other conviction, nation-
al or social origin, membership in a national or ethnic minority, property, birth, or other sta-
tus. [...] (2) Everybody has the right freely to choose his nationality. It is prohibited to influ-
ence this choice in any way, just as is any form of pressure aimed at suppressing a person’s
national identity. [...] (3) Nobody may be caused detriment to her rights merely for asserting
her fundamental rights and basic freedoms.”.
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The use of measure to dissolve the assembly under the Act No. 84/1990
Coll. and under the case law is under no circumstances a sanction, but the
act which is similar in nature to immediate intervention. The case law ar-
gues with this similarity, especially when the meeting creates the space
for criminal activities in such an extent that excludes taking an action
against any individual offenders and criminals and that excludes real
possibility to perform police intervention, because of the large number of
members of the assembly and because of the other duties that the po-
licemen may have when overseeing the conduct of such meeting in ac-
cordance with the Act No. 171/1993 Coll.15

Formal reasons for the dissolution of the assembly

The case law derives the formal grounds for dissolution of the assembly
from the wording of Article 12 (1) of Act No. 84/1990 Coll., under which
“If the assembly takes place, although it was forbidden, deputy of the mu-
nicipality asks the person convening the assembly to end it promptly. If the
person convening the assembly makes no effective measures to dissolve the
participants peacefully, the deputy shall notify the participants that the as-
sembly is dissolved and asks them to scatter peacefully. The notification
shall state the grounds for dissolution and warning on the consequences of
failure to comply with this call and it should be done in a way understand-
able to the participants and in a way that the participants of the assembly
could familiarize themselves with it.”.

According to the case law this legal wording prohibits the deputy to
dissolve the assembly without a prior call for a peaceful end of the as-
sembly. The deputy must therefore wait whether the person convening
the assembly takes the necessary steps to ensure that the participants
scatter peacefully and finishes the assembly. The case law therefore sees
several possibilities of the termination of the assembly. Firstly, the as-
sembly can be completed under the direction of person convening it.
Secondly, it can lead to the dissolution of the assembly on the call of the
deputy and a police officer can also intervene who can under the Act
No. 84/1990 Coll. proceed to dissolve the assembly in the absence of the
deputy of the municipality.16 Therefore, the municipality deputy or the

15 Compare Decision of the Supreme Administrative Court of the Czech Republic Ref.
No. 5As 25/2009 [2010-02-25].

16 Under the Article 12 (2) of the Act No. 84/1990 Coll. on the Right to Assemble, as amended
“In the absence of a representative of the municipality, the assembly referred to in para-
graph 1 may also be dissolved in way mentioned there by the police officers on duty.”.
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member of the Police Force of the Slovak Republic cannot avoid the obli-
gation of the initial call for peaceful end to the assembly and dissolve it
automatically. The notice on the dissolution of the assembly without
a prior call for the peaceful termination creates the breach of the condi-
tions under the Act No. 84/1990 Coll. The case law does not consider the
previous communication of the municipality with the person convening
the assembly to be relevant call previous to the dissolution of the assem-
bly. Such a communication does not meet the criteria established by the
Article 12 (1) of the Act No. 84/1990 Coll. Furthermore, if the municipali-
ty or the member of the Police Force of the Slovak Republic follow the
procedure according to the Article 12 (1) of the Act No. 84/1990 Coll,, the
content of their responsibilities is to wait and to give the person conven-
ing the assembly a reasonable time to adopt measures to end the meet-
ing. The power to dissolve the assembly may the municipality or the
member of the Police Force of the Slovak Republic use subsequently in
the event that the person convening the assembly does not take any steps
towards a peaceful termination of the assembly. On the other hand, the
case law assesses the particularity of the case that is the intensity of the
breach of the obligation imposed to the municipality, respectively, to the
members of the Police Force of the Slovak Republic under the Act No. 84/
1990 Coll. and the severity of actions of person convening the assembly
and the participants under the Article 10 (1) of the Act No. 84/1990 Coll.
Therefore, the failure to follow the procedure under the Article 12 (1) of
the Act No. 84/1990 Coll. may not reach such intensity that would estab-
lish the reason to annul the decision on the dissolution of the assembly
before the court.1?

Adequacy of interferences to the right of assembly

Besides the conditions contained in Article 10 and Article 12 of the Act
No.84/1990 Coll,, on the dissolution of the assembly the Article 19 of the
Charter of Fundamental Rights and Freedoms and the Article 11 of the
Convention for the Protection of Human Rights and Fundamental Free-
doms require also other criteria for the interference to the right of as-
sembly. In particular, the measures used must be foreseen by law. The
first requirement for intervention is a situation defined by the Article 10
(1) of the Act No.84/1990 Coll. The purpose of the second condition is
that the interference to the right of assembly shall follow at least one of

17 Compare Decision of the Supreme Administrative Court of the Czech Republic Ref.
No. 5 As 25/2009 [2010-02-25].
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the objectives laid down by law. In order to achieve it, the public authori-
ty may restrict the right of assembly.

Such an objective is undoubtedly under the case law the protection
of the rights and freedoms of other people, especially ethnic, religious, or
sexual minorities. The legislation ensures through this method the im-
plementation of equality in the constitutional sense, the right not to be
discriminated, but also the right not to be subject to hate speech, hate ex-
pressions, and hate behaviour. Case law is based on the fact that hate ex-
pressions attack human dignity. The conflict between the right to assem-
ble, respectively, the right to express opinions freely in the assembly and
the right in which interest of the public authority may limit the perfor-
mance of the freedom to assemble solves the case law through the search
for balance. Therefore, the case law in such cases to resolve the dispute
between two constitutional rights applies the proportionality test and
evaluates the necessity of interference of public authority to the rights of
assembly and freedom of expression.18

Limitation of traffic in the municipality of the assembly

The Article 10 (3) of the Act No. 84/1990 Coll. establishes the cases of re-
strictions to the right to assemble, according to which “The municipality
may prohibit the assembly if it shall be organized in the place where it
could limit the necessary traffic and supply and such limitation would be
contrary to the interests of the population, if the assembly could be possibly
organized without undue difficulty elsewhere and if it would not defeat the
announced purpose of the assembly.”. The municipality may therefore jus-
tify a ban on the assembly by the restriction of the traffic contrary to the
interests of the population. However, to support these claims the munici-
pality must under the case law present the relevant evidence. For exam-
ple, the restrictions on the right to assemble may not the public authority
justify by insufficient capacity of the pavement surfaces.

In accordance with the case law of the Supreme Administrative Court
of the Czech Republic this obstacle is not so severe that it could lead to
the decision suppressing the right of assembly. In fact, the person con-
vening the assembly may organize the transition of the assembly through
the crossings with the cooperation of the police department. Therefore,
according to the case law the municipality does not necessarily need to

18 Compare Decision of the Supreme Administrative Court of the Czech Republic Ref.
No. 5 As 25/2009 [2010-02-25].
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switch off the traffic lights. The case law compares such a case with simi-
lar situations that occur, for example with high traffic or with mass arri-
vals and departures of onlookers from and to stadiums. From the per-
spective of the case law these situations do not require the adoption of
emergency measures. Therefore, the municipality must prove the allega-
tion of a serious impact of the assembly on the traffic.1?

The municipality must justify the conclusion on the serious limita-
tions of transport, for example with the help of different opinions. The
general conclusion of the municipality may be that the assembly line runs
along the busy roads of the city, respectively, the municipality is not suf-
ficient for a decision banning the announced meeting. Under the case law
the municipality has to consider a number of factors, in particular the ex-
pected number of participants of the assembly. But important is also the
fact whether the assembly will be held on the workday or during the
weekend. The frequency of traffic in the municipality, respectively, in the
city depends on such fact. In addition, the municipality must also take
such facts into account when deciding on the prohibition of the assembly.
Moreover, the case law states that in this case the possibility of switching
traffic route plays also an important role. All this must be reflected in the
grounds of the decision banning the announced assembly. Due to the ap-
plication of the principle of proportionality in limiting or interfering with
the rights of assembly the municipality must therefore exercise its neces-
sary discretion, especially in terms of understanding and due care. There-
fore, the case law takes a clear position. It considers to be inadmissible to
restrict the fundamental political right of exclusively and only on a pre-
cautionary basis and in anticipation of possible obstruction. Even if the
municipality performs a reasonable limit of that right, it has a legal obli-
gation to propose the person convening the assembly the organization in

19 This finding has also been proclaimed by the case law from the Thirties of the previous
century when in the decision of September 13th, 1933, the Supreme Administrative Court
of the Czechoslovak Republic said that “If the authority reaches to the conclusion that the
proposed assembly threatens public safety and welfare, within the banning of assembly it
cannot limit itself to the disclosure of prohibition, the but it is obliged to provide specific
facts upon which it came to this conclusion.”. Therefore, according to the case law the actu-
al statement of administrative decision cannot convince the addressee of the decision
about the correctness of the decision, unless the public authority can justify it properly.
Therefore, the case law stresses the obligation for public authorities when intervening to
the fundamental rights to describe “properly” the essence of the case and its legal and fac-
tual considerations within the decision. Compare Decision of the Supreme Administrative
Court of the Czech Republic Ref. No. 4 Ads 23/2004 [2006-01-26].

68 STUDIE



SOCIETAS ET IURISPRUDENTIA o I
2015, Volume IIL., Issue 2, Pages 57-74
http://sei.iuridica.truni.sk

ISSN 1339-5467 IVRISPRVDENTIA

a better place or on amore appropriate route, or in more convenient
time.20

Incompleteness of the notice on the planned assembly

There is a special case on which the case law reacts. It is a prohibition of
the assembly by the municipality due to the incompleteness of the sub-
mitted notification on the planned assembly. This case is regulated by the
Article 5 of the Act No.84/1990 Coll. The issue of legal perfection of the
notice on the planned assembly is under the case law relevant only at the
moment of submission to the municipality. If the municipality acts with
the person convening the assembly in a way that it fails to notice the de-
fects of the notification, it cannot object these defects before the court. In
our opinion, it is one of the cases when the case law considers such a sit-
uation as one of the cases in which the impact of the principle of legiti-
mate expectations is capable to overwhelm the principle of legality, be-
cause the person convening the assembly may legitimately expect that
his notification has been submitted free of defects and that the assembly
has been announced in a legally established manner. In fact, the munici-
pality must in the occurrence of defects proceed under the Article 5 (5) of
the Act No. 84/1990 Coll. It shall warn the person convening the assem-
bly about the defects of the submission and determine a reasonable time
to eliminate them. Only then it may decide on the ban of the assembly for
the reasons set e.g. in the mentioned Article 10 (1) of the Act No. 84/
1990 Coll. From our point of view, the reasonable time limit for the mu-
nicipality to announce the defects of the notification will depend on the
time limit set in the Article 5 (1) and in the Article 11 (1)2! of the Act
No.84/1990 Coll., because the person convening the assembly is bound
by the time limits determined in those provisions of the mentioned act.
The legislature also established the municipality the obligation to decide
on the ban of the assembly within a reasonable time - not later than
three days after submission of a valid notification - so the municipality
shall not rule out the performance of the right of assembly. If the munici-
pality does not remind the person convening the assembly on the defects
of the notification, the person convening the assembly has a right to be-

20 Compare Decision of the Supreme Administrative Court of the Czech Republic Ref.
No. 1 As 30/2009 [2009-04-15].

21 According to the Article 11 (1) of the Act No. 84/1990 Coll. on the Right to Assemble, as
amended “On the prohibition of the assembly (Article 10) or on the time of its termination
(Article 9) decides the municipality immediately, but no later than three days from the time
of receiving a valid notification.”.
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lieve that his notification has been submitted in accordance with the re-
quirements laid down by law and that it includes all legal requirements,
that is that such notification is a valid and perfect notification under the
Act No.84/1990 Coll. He also has aright legitimately believe that the
time limit of three days to ban the assembly on the grounds under the Ar-
ticle 10 of the Act No.84/1990 Coll. has started. The announcement of
defects of the notification shall not be general and it shall not only an-
nounce to the person convening the assembly that he has not fulfilled the
requirements under the Article 5 (2) or (3) of the Act No. 84/1990 Coll.
The municipality must precisely define the content wherein the defect of
the notification lies. Otherwise, the municipality cannot use such objec-
tion in the phase of the judicial review of a decision prohibiting the as-
sembly. The municipality as a compulsory subject should take into ac-
count these defects of the notification. Therefore, the municipality cannot
subsequently propose the court to take into account aspects which it
failed to consider when deciding on the prohibition of the announced as-
sembly. The case law strictly denies the argument that the time limit of
three days provided by law for the decision prohibiting the assembly is
an instructive time limit. This time limit is a legal deadline and the munic-
ipality when deciding on the prohibition of the assembly shall not exceed
it. The case law builds this argument on the wording of the Article 19 of
the Charter of Fundamental Rights and Freedoms. If the mentioned time
limit was an instructive period of time, the municipality would not have
the strict obligation not to exceed it and could decide on the prohibition
at a later date which would prevent the effective realization of the right
to assemble and the nature of this procedure would come closely to the
regime of permission. Such a mechanism is prohibited by the Constitu-
tion of the Slovak Republic, but also by the Charter of Fundamental
Rights and it is banned within the performance of this right. The allow-
ance to perform the right of assembly and freedom of expression is
a principle of the rule of law. Therefore, the case law interprets the pos-
sibilities to prohibit them restrictively.

The case law perceives similarly “the spirit” of the Act No. 84/1990
Coll. that the legislature has clearly set up in a way favouring the conven-
er of the assembly and, on the other hand, it has limited discretion of the
municipality in reasons and time limit to decide on the prohibition of the
assembly. This setting of rights and obligations considers the case law to
be fully understandable and corresponding substantially to the notifica-
tion principle. Furthermore, this expression shall also allow the munici-
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pality in most cases to “decipher” the real reasons for planning the as-
sembly which, in fact, may contravene the requirements of the Act
No. 84/1990 Coll. Therefore, according to the case law the essence of de-
ciding on the prohibition of the assembly lies in the fact that administra-
tive practice shall not lead to arestrictive setting of “filters” which in
their effect shall not prevent the implementation of the constitutionally
guaranteed right. Any decision issued by the municipality after the expiry
of the three-day time limit is therefore in terms of the case law an unlaw-
ful decision. The case law amends to this fact that the decision of the mu-
nicipality on the prohibition of the assembly is also another legal protec-
tion under the Article 36 of the Charter of Fundamental Rights and Free-
doms. If the municipality rules out this protection by breaching the pre-
scribed deadline, it would also prevent the person convening the access
to court under identical provisions of the Charter of Fundamental Rights
and Freedoms.22

At the same time, the case law considers similarly the obligation un-
der the Article 11 (3) of the Act No.84/1990 Coll. according to which
bounds the law the court in reviewing a decision of the municipality pro-
hibiting the assembly by the time limit of three days to decide. No court
shall frustrate the legality of the assembly which was formerly banned
due to non-compliance to the limit of three days according to the Arti-
cle 11 (3) of the Act No.84/1990 Coll. In the case of the assembly of un-
repeatable event and the person convening the assembly filed a timely
notification of the assembly and the municipality also decided in time,
then the court’s decision after the event can be dramatically smaller,
sometimes perhaps to zero importance. The supplementary decision may
still have its legal meaning, but it cannot fulfill the principle of the pre-
sumption of legality of the assembly.23 The case law stresses the obliga-
tion of public authorities, in particular courts in the revision of decisions
prohibiting the assemblies that they must respect the principles of fair-
ness of the proceedings against the parties while respecting the spirit
and essence of the right of assembly. Those requirements also express

22 See Decision of the Supreme Administrative Court of the Czech Republic Ref. No. 2 As 17/
2008 [2008-02-21].

23 See Finding of the Constitutional Court of the Slovak Republic Ref. No. II. US 348/09 [2010-
02-16].
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warranty of speed of decision making on the realization of the right to
assemble.?*

Conclusion

The freedom of assembly or right of assembly promote and protect hu-
man rights through peaceful protest or expression of views. States have
aresponsibility to ensure that people are able to demonstrate peacefully
and to express their views without facing threats, intimidation, or vio-
lence.?5 Therefore, the jurisprudence and the case law have created
a strict manual presenting the legal grounds for restricting the perfor-
mance of the right of assembly. It includes the legitimate grounds for re-
striction, public space, content-based restrictions, time, place and man-
ner restrictions, and sight and sound. The legitimate grounds for re-
striction are prescribed in international and regional human rights in-
struments. These should not be supplemented by additional grounds in
domestic legislation. Then also assemblies are legitimate users of public
space as commercial activity or as the movement of vehicular and pedes-
trian traffic. This must be acknowledged when considering the necessity
of any restrictions. Assemblies are also held for a common expressive
purpose and, thus, they aim to convey a message. Restrictions on the vis-
ual or audible contents of any message should face a high threshold and
they should only be imposed if there is an imminent threat of violence.
A wide spectrum of possible restrictions that do not interfere with the
message communicated is available to the regulatory authority. Reason-
able alternatives should be offered if any restrictions are imposed on the
time, place, or manner of an assembly. And, finally, the public assemblies
are held to convey a message to a particular target person, group, or or-
ganization. Therefore, as a general rule, assemblies should be facilitated
within “sight and sound” of their target audience.2¢

24 See Decision of the Supreme Administrative Court of the Czech Republic Ref. No. 3 As 19/
2007 [2007-10-10].

25 See The Right to Peaceful Assembly. In: Human Rights House Network [online]. 2015
[cit. 2015-03-23]. Available at: http://humanrightshouse.org/HRHN/Why_/The_right_to_
peaceful_assembly/index.html.

26 See BELYAEVA, N,, Th. BULL, D. GOLDBERGER, M. HAMILTON, N. JARMAN, M. S. KHAIDA-
ROVA, S. OSTAF, V. POGHOSYAN, A. VASHKEVICH and Y. A. ZHOVTIS. Guidelines on Free-
dom of Peaceful Assembly. 2 ed. Warsaw; Strasbourg: Organization for Security and Co-
operation in Europe, Office for Democratic Institutions and Human Rights, 2010, p. 18.
ISBN 978-92-9234-785-7.
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