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Editorial k letnej edicii
SOCIETAS ET IURISPRUDENTIA 2016

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila druhé ¢islo Stvrtého ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va na spolocCensky vyznamné prierezové suvislosti otazok verejného
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni, zastipeného predovsetkym odvetviami dejiny prava, teéria pra-
va, rimske pravo, cirkevné pravo, ustavné pravo, l'udské prava a zakladné
slobody, medzinarodné pravo, eur6épske pravo, obc¢ianske pravo, hospo-
darske pravo aobchodné pravo, pracovné pravo, pravo socidlneho za-
bezpecenia, spravne pravo, pravo Zivotného prostredia, financné pravo,
pravo dusevného vlastnictva, trestné pravo a kriminolégia, prelinajuce sa
s taziskovymi oblastami spolocensko-vednych disciplin v najsirSom
zmysle, ku ktorym patria najma medzinarodné vztahy, verejna politika,
verejna sprava, psycholdgia, socioldgia, demografia, manazment a marke-
ting, medzinarodné ekonomické vztahy, svetova ekonomika, nadnarodné
ekonomiky a ndrodné ekonomiky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roCne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujicich sa na hlavné zameranie ¢asopisu, a taktiezZ informicii,
ako aj sprav suvisiacich so zakladnym poslanim c¢asopisu.

Casopis prijima a publikuje vyhradne iba pévodné, doposial nepubli-
kované prispevky v slovenskom jazyku, ¢eskom jazyku, anglickom jazy-
ku, nemeckom jazyku, ruskom jazyku, francizskom jazyku, Spanielskom
jazyku, pol'skom jazyku, srbskom jazyku, slovinskom jazyku, ¢inskom ja-
zyku, japonskom jazyku, perzskom jazyku darij¢ina a po vzdjomnej do-
hode podl'a aktualnych moznosti redakcie aj v inych svetovych jazykoch.

Webova stranka c¢asopisu SOCIETAS ET IURISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne

EDITORIAL 13
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aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ¢i-
tatel'ov paralelne v slovenskom, anglickom a nemeckom jazyku. V uvede-
nych jazykoch zabezpecuje redakcia casopisu aj spatnd komunikaciu
prostrednictvom svojej osobitnej e-mailovej adresy. Zaroven webova
stranka Casopisu ponuka Citatelom vd'aka uplatneniu dynamického res-
ponzivneho webdizajnu moznost pristipenia a prehliadania z akéhokol-
vek zariadenia umoziiujiceho prenos informacii prostrednictvom glo-
balnej siete internet.

Aktudlne, druhé cislo Stvrtého ro¢nika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA pontuka celkovo Sest samostatnych vedeckych studii, ako aj
jednu vedecku esej v troch réznych jazykoch - v angliCtine, rustine a slo-
venc¢ine. Uvodna $tidia predstavuje velmi komplexne, systematicky
a prehl'adne problematiku uplatiiovania novych technoldgii v oblasti pra-
covného prava a suvisiacej pravnej ochrany zamestnancov v podmien-
kach Slovenskej republiky. Nasledujiica Stidia ponuka ¢itatel'om syste-
maticky sprehl'adneny a doésledne objasneny vyklad instititu danovej
povinnosti ako kategoérie daniového zakona podl'a ukrajinského pravneho
poriadku. Tretia stidia prinasa sprehl'adnenie, vysvetlenie, ako aj velmi
preciznu analyzu pojmu ,ius puniendi“ a jeho prametiov v obdobf{ eurép-
skej integracie, pricom sa osobitnad pozornost kladie na vybrané otazky
ich aplikacie v podmienkach Pol'skej republiky. Stvrta $tddia precizne
analyzuje a dokladne objasiiuje problematiku vztahujicu sa na otazky
danovej licencie pravnickej osoby podla prava Slovenskej republiky. Na-
sledujiica Stadia starostlivo objasnuje, analyzuje ahodnoti aktualny
pravny stav a kl'iCové zistenia vzt'ahujice sa na otazky aplikacie MiFID II
a suvisiace skutocnosti vyplyvajice z uplatiiovania nového regula¢ného
balicka v oblasti medzinarodno-finan¢nych néastrojov. Posledna stidia
dokladne analyzuje a hibkovo hodnoti pristupnost webovych stranok
ustrednych verejno-spravnych organov v PreSovskom samospravnom
kraji z hl'adiska uplatiiovania mechanizmu preskakovania navigacie (tzv.
Skip Navigation Mechanism). Vedecka esej zaradena na konci aktualneho
C¢isla Casopisu pojednava o aktudlnych kl'icovych otdzkach ochrany za-
mestnanca pred prepustanim pri prevode zamestnavatela z pohl'adu eu-
répskeho pracovného prava.

V suvislosti s vydanim druhého ¢isla Stvrtého ro¢nika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze ¢asopis bol uspeSne zare-
gistrovany v medzinarodnych vedeckych databazach ERIH PLUS a Index-
Copernicus International a poZiadal o registraciu v d'alSich medzinarod-
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SOCIETAS ET IURISPRUDENTIA q ¢ I
2016, ro¢nik 1V, ¢islo 2, s. 13-17 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

nych vedeckych databdzach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 120 krajin navstev (v abecednom poradi):

1. Afganistan 41. Irak 81. Panama

2. Alzirsko 42.Iran 82. Peru

3. Angola 43. Island 83. Pobrezie slonoviny
4. Argentina 44. Izrael 84. Pol'sko

5. Arménsko 45. frsko 85. Portoriko

6. Australia 46. Jamajka 86. Portugalsko

7. Bangladés 47. Japonsko 87. Rakusko

8. Barbados 48. Juzna Afrika 88. Rumunsko

9. Belgicko 49. Juzna Kérea 89. Rusko

10. Benin 50. Kambodza 90. Rwanda

11. Bielorusko 51. Kamerun 91. Saudska Arabia

12. Bolivia 52. Kanada 92. Senegal

13. Bosna a Hercegovina 53. Kazachstan 93. Seychely

14. Brazilia 54. Kena 94. Singapur

15. Bulharsko 55. Kirgizsko 95. Sint Maarten

16. Burkina Faso 56. Kolumbia 96. Slovensko

17. Curagao 57. Kosovo 97. Slovinsko

18. Cyprus 58. Kostarika 98. Spojené arabské emiraty
19. Ceska republika 59. Kuvajt 99. Spojené kral'ovstvo
20. Cile 60. Libanon 100.Spojené Staty americké
21. Cina 61. Litva 101.Srbsko

22. Dansko 62. Libya 102.Sudén

23. Dominikanska republika 63. LotySsko 103.Syria

24. Egypt 64. Luxembursko 104.Spanielsko

25. Ekvador 65. Macedénsko 105.Svajéiarsko

26. Estonsko 66. Mad'arsko 106.Svédsko

27. Fidzi 67. Malajzia 107.Taiwan

28. Filipiny 68. Malta 108. Taliansko

29. Finsko 69. Mauricius 109.Tanzania

30. Francuzsko 70. Mexiko 110.Thajsko

31. Ghana 71. Moldavsko 111.Togo

32. Grécko 72. Mongolsko 112.Trinidad a Tobago
33. Gruzinsko 73. Mozambik 113.Tunisko

34. Guatemala 74. Namibia 114.Turecko

35. Guinea 75. Nemecko 115.Uganda

36. Holandsko 76. Nepal 116.Ukrajina

37. Hongkong 77. Nigéria 117.Uruguaj
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38. Chorvatsko 78. Nérsko 118.Venezuela
39. India 79. Novy Zéland 119.Vietnam
40. Indonézia 80. Pakistan 120.Zimbabwe

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania druhého ¢isla $tvrtého ro¢nika

28 - 4,

1 — gy

Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

Pri prilezitosti vydania druhého cisla Stvrtého rocnika Casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatel'om, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, ski-
senosti ¢i nevSedné pohlady na problematiku pravnych otazok vich
rozmanitych interdisciplindrnych suvislostiach, a rovnako tiez vedeniu
Pravnickej fakulty Trnavskej univerzity v Trnave, vSetkym priatel'om, ko-
legom, zamestnancom Pravnickej fakulty i rektoratu Trnavskej univerzity
v Trnave za ich podporu a podnetné rady, a napokon tiez ¢lenom redak¢-
nej rady €asopisu a redakénému timu.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako aj pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spoloCenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej tirovni.
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V mene celej redak¢nej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. jiin 2016
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Editorial for Summer Edition
of the SOCIETAS ET IURISPRUDENTIA 2016

Dear readers and friends,

let me introduce the second issue of the fourth volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses on social relevant interdisciplinary relations
on the issues of public law and private law at the national, transnational
and international levels, represented first of all by following branches of
law - legal history, theory of law, roman law, canon law, constitutional
law, human rights & fundamental freedoms, international law, European
law, civil law, economic law & trade law, labour law, social security law,
administrative law, environmental law, financial law, intellectual proper-
ty law, criminal law and criminology, connected to the key areas of social
science disciplines in the broadest understanding, those represent above
all international relations, public policy, public administration, psycholo-
gy, sociology, demography, management and marketing, international
economic relations, world economy, transnational economies and na-
tional economies.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The journal accepts and publishes exclusively only original, hitherto
unpublished contributions in the Slovak language, Czech language, Eng-
lish language, German language, Russian language, French language,
Spanish language, Polish language, Serbian language, Slovenian language,
Chinese language, Japanese language, Persian language Dari and by mu-
tual agreement in relation to current possibilities of the editorial office
also in other world languages.
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The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication through its own e-mail address. At the same time the
website of the journal offers readers due to the use of dynamic respon-
sive web design accession and browsing by using any equipment that al-
lows transmission of information via the global Internet network.

The current, second issue of the fourth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of six separate scientific stud-
ies as well as one scientific essay in three different languages - in the
English, Russian, and Slovak languages. The initial study presents very
broadly, systematically, and clearly the issues concerning the application
of new technologies in the field of labour law and related legal protection
of employees in the Slovak Republic. The following study offers readers
consistently clarified and exhaustively elucidated interpretation of the
institute of tax obligation as acategory of tax law according to the
Ukrainian legal order. The third study brings explanation, clarification as
well as very precise analysis of the term of “lus Puniendi” and of its
sources in the era of the European integration, where a special attention
is given to selected issues of their application in the Republic of Poland.
The fourth study accurately analyses and thoroughly clarifies questions
relating to the issue of tax license of legal person under the law of the
Slovak Republic. The following study carefully clarifies, analyses, and
evaluates the current legal state and key results connected with the ques-
tions of the MiIFID II application and related issues arising from the im-
plementation of the new regulatory package in the field of international
finance instruments. The final study very precisely analyses and deeply
evaluates the websites’ accessibility of the central public administration
bodies in the Presov region from the view of applying the skip navigation
mechanism. Scientific essay included at the end of the current issue of the
journal discusses the up-to-date key issues of protection of employees
against dismissal during the transfer of the employer in terms of the Eu-
ropean labour law.

In relation to the release of the second issue of the fourth volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been success-
fully registered in the international scientific databases ERIH PLUS and

EDITORIAL 19



SOCIETA

IVRISPRVDENTIA

SOCIETAS ET IURISPRUDENTIA

2016, Volume 1V, Issue 2, Pages 18-22

http://sei.iuridica.truni.sk
ISSN 1339-5467

IndexCopernicus International and applied for registration in other in-
ternational scientific databases. At the same time we would like to inform
that till the date of the new issue, the journal’s websites had recorded
a total of 120 countries of visits (in alphabetical order):

=

Afghanistan
Algeria
Angola
Argentina
Armenia
Australia
Austria
Bangladesh
Barbados

. Belarus

. Belgium

. Benin

. Bolivia

. Bosnia and Herzegovina

. Brazil

. Bulgaria

. Burkina Faso

. Cambodia

. Cameroon

. Canada

. Chile

. China

. Colombia

. Costa Rica

. Cote d’'Ivoire

. Croatia

. Curagao

. Cyprus

. Czech Republic

. Denmark

. Dominican Republic

. Ecuador

. Egypt

. Estonia

. Fiji

. Finland
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41.
42.
43.
44,
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.

65

Greece
Guatemala
Guinea
Hong Kong
Hungary
Iceland
India
Indonesia
Iran

Iraq
Ireland
Israel

Italy
Jamaica
Japan
Kazakhstan
Kenya
Kosovo
Kuwait
Kyrgyzstan
Latvia
Lebanon
Libya
Lithuania

. Luxembourg
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.

Macedonia
Malaysia
Malta
Mauritius
Mexico
Moldova
Mongolia
Mozambique
Namibia
Nepal

New Zealand

81. Peru

82. Philippines

83. Poland

84. Portugal

85. Puerto Rico

86. Romania

87. Russia

88. Rwanda

89. Saudi Arabia
90. Senegal

91. Serbia

92. Seychelles

93. Singapore

94. Sint Maarten
95. Slovakia

96. Slovenia

97. South Africa
98. South Korea
99. Spain
100.Sudan
101.Sweden
102.Switzerland
103.Syria
104.Taiwan
105.Tanzania
106.Thailand
107.The Netherlands
108.Togo
109.Trinidad and Tobago
110.Tunisia
111.Turkey
112.Uganda
113.UKkraine
114.United Arab Emirates
115.United Kingdom
116.United States of America
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37. France 77. Nigeria 117.Uruguay

38. Georgia 78. Norway 118.Venezuela

39. Germany 79. Pakistan 119.Vietnam

40. Ghana 80. Panama 120.Zimbabwe

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Second Issue of the Fourth Vol-
ume

1 I 2 772

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET IU-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
1Cs.

On the occasion of launching the second issue of the fourth volume of
the journal 1 would be delighted to sincerely thank all contributors who
contribute actively in it and share with the readers their knowledge, ex-
perience or extraordinary views on legal issues in their broadest social
context as well as the top management of the Faculty of Law of the
Trnava University in Trnava, all friends, colleagues, employees of the
Faculty of Law as well as rector’s administration at the Trnava University
in Trnava for their support and suggestive advices and, finally, also
members of journal’s editorial board and editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA will pro-
vide a stimulating and inspirational platform for communication both on
the professional level and the level of the civic society, as well as for sci-
entific and society-wide beneficial solutions to current legal issues in
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context of their broadest interdisciplinary social relations, in like manner
at national, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, June 30th, 2016
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New Technologies in the Field of Labour Law
and Protection of Employees?

Helena Barancova

Abstract: New technologies significantly influence the further development
of labour law. Their application in practice provides not only the positive
effects but also new social and legal risks. Specifically, the application of
the latest technology often leads to unjustified interference with employee’s
rights to privacy. Therefore, in the foreseeable future there will be needed,
more than ever, to ensure social and legal protection of employees. Forms
of an unjustified interference with the employee’s privacy by the employer
are various. It is particularly monitoring of employees using video cameras,
e-mail monitoring, and telephone tapping. More recently, there disseminate
new forms of the employer’s infringement in the sphere of the employee’s
private life, e.g. through the method of mystery shopping. It is a form of ver-
ification of the adequacy of the employee’s communication with clients.
This type of monitoring is realized by various agencies which offer such
paid services to employers. New technologies affect also the existing legal
model of motherhood and parenthood, as the surrogacy motherhood but
also in vitro fertilization are more and more popular. In the main part of
the study the author deals with the possibilities of legally correct interfer-
ence with the right to private life of an employee while respecting the prin-
ciples of legality, legitimacy, and proportionality.

Key Words: Basic Human Rights; Protection of the Employee’s Privacy; the
Employee’s Right to Private Life; the Employee’s Workplace; Decision-
making Activities of the European Court of Human Rights; Monitoring of
Employees; Video Cameras; E-mail Monitoring, Mystery Shopping; New So-
cial Risks in the Workplace; Legitimacy of Interference with the Right to
Private Life; Principle of Legality, Legitimacy, and Proportionality; the Slo-
vak Republic.

-

The presented scientific study was carried out within the Project of the Slovak Research
and Development Agency: “New Technologies in Labour Law and Protection of the Employ-
ee”, in the Slovak original “Nové technolégie v pracovnom prdve a ochrana zamestnanca”,
project No. APVV-15-0066, responsible researcher prof. JUDr. Helena Barancova, DrSc.
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Introduction

The development of new technologies and their general impact on all ar-
eas of social life have been so dynamic that their consequences affect not
only further technological development but also the further development
of the social sciences, including law. The massive development of new
technologies at the beginning of the Third Millennium has a significant
impact on competitiveness of different businesses at national and inter-
national levels, and it also creates new social risks, particularly in rela-
tion to the employees.

On the threshold of the Third Millennium new technologies are also
crucial to the legal system of a state. Application of new technologies in
practice not always results in positive effects. Their application brings
many social and legal risks for legal practice. As a consequence there is
often, for example, an infringement of the right to private life of employ-
ees and this sometimes has a negative effect on the integrity of the em-
ployee’s personality.

The hitherto development has shown quite clearly that the “unsus-
pected” boom of new technologies that only a decade ago was almost un-
imaginable can in terms of its social and legal implications mean a con-
flict with the fundamental human rights but also with the elementary
ethical principles. In particular, the Member States of the European Un-
ion are in the area of the human rights legally bound not only by the in-
ternational law but also by the law of the Council of Europe, in particular
by the Convention for the Protection of Human Rights and Fundamental
Freedoms, and by the Charter of Fundamental Rights of the European Un-
ion.

In the labour process the new technologies create, in addition to the
standard employment, also new ways of work organization and new
forms of occupational integration of employees. In recent years, as shown
by the current decision-making activities of the European Court of Justice
and the European Court of Human Rights, the impact of new technologies
is also reflected in the existing social and legal protection of motherhood
and parenting. All these facts are crucial for the further development of
labour law in the Slovak Republic. They predetermine, inter alia, the fu-
ture legislative developments in social and legal protection of employees
in labour law as well as the risks of such a protection. Impact of new
technologies in areas such as medical teaching creates completely new
legal situations which the current labour law cannot still address proper-
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ly. These are particularly the possibility of in vitro fertilization as well as
problems of surrogate mothers and the determination of a mother in
cases when one woman bears and gives birth to a child and the other
woman then postpartum takes this child into custody. The dynamics of
development of new technologies in this area creates a natural pressure
on the legal regulation and the previous model of the existing legal pro-
tection of motherhood and parenting must also logically change.

Impact of new technologies and protection of the employee’s
private life

Nowadays, the impact of new technologies is mostly visible in the field of
protection of the employee’s private life.

On the other hand, the employers and their constitutional right to
property also find themselves in a difficult situation. Some of employees’
unfair practices can seriously harm the employer. Therefore, the employ-
er often applies preventive measures and only controls the proper use of
his/her ownership of production and work equipment.

The mentioned collision between the fundamental human right to
privacy and the right to property of the employer has been largely ad-
dressed by the European Court of Human Rights but also by the Europe-
an Court of Justice in recent years. The case law of these European Courts
is very important not only for the proper orientation of labour legislation
in Slovakia but also as a guidance for the application practice which in
recent times has often been confronted mainly with a misuse of im-
portant information of the employer in favour of other competing opera-
tors.

Recently, there have been quite common cases when employers
monitor their employees throughout their working time to see not only
the rate of utilization of working time or quality of work but also for the
prevention of material damage to property of the employer, as the em-
ployer can verify the compliance with labour discipline as well as possi-
ble disclosure of confidential information to third parties. In this context,
there arises a whole range of interpretative problems in relation to the
eligibility of the employees’ monitoring, as it can be interpreted as a form
of interference with their private life. The question is whether the protec-
tion of private life and family life is sufficiently provided for in the area of
employment relationships. These are very up-to-date and accurate ques-
tions and the labour law theory should try to answer them.
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New technologies in the field of labour relations often interfere with
the privacy of employees, for instance, the monitoring of employees via
video cameras, monitoring of e-mails, telephone tapping,? and other
forms of supervision.

On the other hand, it should be noted that the employer is in the po-
sition of the owner of the means of production. The employer, therefore,
disposes of the constitutional right to property and strives to protect it
against possible unfair practices performed potentially by his/her staff,
which could cause this employer a competitive harm.

Mystery shopping: a new form of intervention in the employee’s
private life

In recent years, mystery shopping as a form of verification of the accura-
cy of employee’s communication with customers when selling products
and services has excessively and quickly spread. This is not only a single,
random but also repetitive form of a control of the employees regarding
their communication with customers. This form of “control” of employ-
ees which is not performed by the employers themselves means a profit
for various agencies trading with information in relation to a wide range
of employers. During this “mystery shopping”, the agency employee also
makes a hidden audio record. As already comes from its name, it is a hid-
den monitoring of employees which the employees themselves are una-
ware of, do not know about it, and have not expressed their consent with
it. Carrying out mystery shopping, i.e. making sound records and audio
records of monitored natural person, are governed by the Civil Code and
also by the Law on Protection of Personal Data, according to which such
recording can be realized only with the consent of the person concerned.
Marketing and advertising agencies and other entities providing services
in the form of the so-called mystery shopping perform and evaluate the
progress of mystery shopping of a particular employee and subsequently
summarize their findings and offer them for a financial reward to their
customers (especially to employers of the monitored employees) and,
therefore, it is undoubtedly processing of personal data of natural per-
sons under the Law on Protection of Personal Data and such processing
must be, therefore, governed by the Law on Protection of Personal Data.

2 In relation to control of e-mails and Internet usage at work see Report from the Commis-
sion: First Report on the Implementation of the Data Protection Directive (95/46/EC)
[2003-05-15]. COM (2003) 265 final.
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Processing of personal data in the form of mystery shopping as well
as other processing of personal data is subject to the consent of the natu-
ral person concerned. The above-mentioned cases are not situations that
could be considered as relevant titles for data processing without the
consent of the individual concerned (for example, if this is necessary to
protect the rights and legitimate interests of the administrator, recipient,
or other person concerned). This particular legal situation would corre-
spond to the principles of legitimacy and proportionality under the Law
on Protection of Personal Data. However, a fictitious shopping “at the ex-
pense of the checked individuals and without their consent” would not
pass the proportionality test, especially because the employer is entitled
to perform the control of the quality of their staff in the stores or other
distribution networks also by less invasive methods of control which do
not infringe the employee’s human right to a private life and its protec-
tion. The employer may conduct monitoring of employees via surveys of
customer satisfaction through anonymous questionnaires, personal su-
pervision by the mandated staff, or based on the development of the sales
growth, etc. Therefore, processing of personal data of the employee via
the method of mystery shopping does not seem at all as inevitable from
the above-mentioned point of view. There is not yet a sufficient legal ba-
sis in the Labour Code for this control method of employees. The em-
ployment relationship is a bilateral obligation relationship of an employ-
er and an employee and, therefore, only the employer is entitled to in-
spect the employee’s work performance and not a foreign entity operat-
ing in the external environment outside the employer. If the purpose of
the processed personal data which is to verify the quality of the sales
network is determined by the customer of the entity offering certain ser-
vices through mystery shopping, i.e. the employer of the monitored per-
sonnel, this employer is in the legal position of administrator of personal
data under the Law on Protection of Personal Data and the entity provid-
ing the service of mystery shopping is in the legal position of processor of
personal data under the Law on Protection of Personal Data. As, accord-
ing to the Law on Protection of Personal Data, the administrator’s duties
also apply to the responsibilities of the processor of personal data, only
the mere production of audio record and other use of the information it
contains is the processing of personal data and, therefore, it is considered
as the violation of the Law on Protection of Personal Data, while it does
not matter whether the following audio record made by this entity will
be used only for the customer’s (employer’s) purposes.
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There is necessary to comply also with other provisions of the Law
on Protection of Personal Data while processing of personal data in the
form of mystery shopping. This is particularly the obligation not to keep
collected data for longer than it is necessary to fulfil the intended pur-
pose. The most adverse employment consequences following the mys-
tery shopping can even affect the employee existentially. This is, for ex-
ample, the situation when the employer has ordered such information
with relevant agency and subsequently evaluates it so that the monitored
employee is dismissed from work or that information obtained from such
fictitious shopping served to the employer as a means of bullying and
other forms of mobbing or harassment of an employee.

E-mail monitoring3

The protection of personal data is enshrined in the Article 8 of the Char-
ter of Fundamental Rights, under which every person has the right to
protection of personal data. These data may be disseminated only with
the consent of the person concerned and it should be done in good faith
with the legitimate aim and on the statutory basis. The protection of per-
sonal data is also enshrined by the Article 38 of the Slovak Constitution.
The current European Court of Justice case law also addresses this issue.

Before the adoption of the Lisbon Treaty which in its Article 6 adopt-
ed the contents of the Charter of Fundamental Rights as its content part,
the right to protection of personal data was in the European Union law
protected only by secondary legislation; on the other hand, the European
Convention has included protection of personal data in its Article 8. In
the secondary law of the European Union the protection of personal data

3 In relation to control of e-mails and Internet usage at work see Report from the Commis-
sion: First Report on the Implementation of the Data Protection Directive (95/46/EC)
[2003-05-15]. COM (2003) 265 final.

4 Case of Erich Stauder v. City of Ulm - Sozialamt [1969-11-12]. Judgement of the Court of
Justice of the European Union, 1969, C-29/69; Case of National Panasonic (UK) Limited v.
Commission of the European Communities [1980-06-26]. Judgement of the Court of Justice
of the European Union, 1980, C-136/79; Case of Hoechst AG v. Commission of the European
Communities [1989-09-21]. Judgement of the Court of Justice of the European Union,
1989, C-46/87 and C-227/88; Case of X v. Commission of the European Communities
[1994-10-05]. Judgement of the Court of Justice of the European Union, 1994, C-404/92;
Case of Rechnungshof v. Osterreichischer Rundfunk and Others; and Christa Neukomm; and
Joseph Lauermann v. Osterreichischer Rundfunk [2003-05-20]. Judgement of the Court of
Justice of the European Union, 2003, C-465/00, C-138/01, and C-139/01; and Case of Bod-
il Lindgvist [2003-11-06]. Judgement of the Court of Justice of the European Union, 2003,
C-101/01.

28 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2016, Volume 1V., Issue 2, Pages 23-37 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

is enshrined by the Directive 95/46/EC on the Protection of Individuals
with Regard to the Processing of Personal Data as well as by the Directive
2002/58/EC Concerning the Processing of Personal Data and the Protec-
tion of Privacy in the Telecommunications Sector, amending the Council
Directive 95/46/EC on the Special Processing and Dissemination of Per-
sonal Data and the Protection of Privacy in the Telecommunications Sec-
tor.

The object of protection is the private sphere of individuals with re-
gard to the processing of personal data and this protection belongs to the
general personality rights. Directive 2002/58/EC extends this protection
also to legal persons (it uses the term “parties”, not the concept of a natu-
ral person).

These are all data that individually or in their entirety can identify
physical, psychological, economic, cultural, and social identity of the au-
thorized person.> These include video monitoring in the employer’s
workplace as well as telephone tapping.

Such interference with the private lives of employees necessarily re-
quires the consent of an authorized person. Directive does not exclude
the possibility of a tacit consent, although the mere silence is not consid-
ered as approval of an authorized person by the current case law.

Protection of personal data contained in e-mails belongs to the pro-
tection of the Article 8 of the European Convention and the Articles 7 and
8 of the Charter. The European Court of Human Rights ruled that the pro-
tection of the Article 8 of the European Convention shall also apply to let-
ters that have been received by the addressee, irrespective of whether
they are private or business correspondence.®

In the legal case Golder 1975 the European Court of Human Rights in
paragraph 43 explicitly states that “To impede another person to com-
municate already in initiating correspondence represents the most serious
form of interference (Article 8 paragraph 2 of the Convention) with the ex-
ercise of the right to protection of correspondence.”

Confidentiality of personal data is guaranteed also by the Directive
1995/46/EC and the Directive 2002/58/EC. The Directive 95/46/EC on

5 Case of Bodil Lindqvist [2003-11-06]. Judgement of the Court of Justice of the European
Union, 2003, C-101/01.

6 Case of Niemietz v. Germany [1992-12-16]. Judgement of the European Court of Human
Rights, 1992, Application No. 13710/88.
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the Protection of Individuals with Regard to the Processing of Personal
Data refers to privacy, as protected by the Article 8 of the European Con-
vention. The administrator of personal data contained in e-mail messages
is considered to be the person from whom the mail comes and e-mail
service provider will normally be considered as an administrator as re-
gards the processing of additional data needed for running services.”

According to the Article 5 of the Directive 2002/58/EC, the Member
States are required to legislatively ensure confidentiality of communica-
tions and related traffic data transferred by means of a public communi-
cations network and publicly available electronic communications ser-
vices. They are obliged in particular to prohibit listening, tapping, stor-
age, or other kinds of privacy infringement or surveillance of communi-
cations and the related traffic data by persons other than users without
the consent of the users concerned, unless it is already regulated by law.
The Member States may not impose a general obligation of monitoring,
not in order to guarantee the security of a publicly available electronic
communications service when the provider must take appropriate tech-
nical and organizational measures necessary for the security, as this
monitoring would constitute not only interference with the freedom of
information but also interference with the right to protect the confidenti-
ality of correspondence (Article 15 of the Directive on Electronic Com-
merce).

In January 2016, the European Court of Human Rights issued one
major decision regarding the eligibility of e-mail communication moni-
toring performed by the employer to an employee. In the legal matter
Barbulescu, Ref. No. 61496/08, the Court upheld the entitlement of the
employer to the monitoring of the employee’s e-mail correspondence as
eligible.

According to the facts of the legal status, the employer asked Mr.
Bérbulescu to set up a corporate account on the instant messaging ser-
vice - Yahoo Messenger to respond to questions and requests of clients.
Shortly after the employer pointed out that the employee uses Messenger
also for private purposes, despite the ban on use of company resources
for personal purposes. Despite this, Mr. Barbulescu said that he uses the

7 See the justification No. 47 of the Directive 95/46/EC of the European Parliament and of
the Council of 24 October 1995 on the Protection of Individuals with Regard to the Pro-
cessing of Personal Data and on the Free Movement of such Data. O] EC L 281, 1995-11-23,
p. 36.
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Internet only for work and then the employer submitted 45 pages of
transcripts of his communication in Yahoo Messenger which also con-
tained private correspondence with his brother and fiancée on personal
matters, such as health and sex life. However, the transcripts also includ-
ed messages that the employee exchanged with his fiancée via his private
account on Yahoo Messenger. Subsequently, the employer terminated the
employment relationship with him, but the employee did not agree with
the notice reason on the ground that the termination of employment was
based on the violation of privacy which is guaranteed by the Article 8 of
the European Convention on Human Rights and Fundamental Freedoms.
The Romanian courts have confirmed the validity of termination of em-
ployment and the employee failed to pass the proposal. According to the
European Court of Human Rights, the employer’s conduct was in this
case reasonable and monitoring of communication was the only way to
determine whether there was a breach of labour discipline. The court in
its justification stated that this decision does not allow employers to read
all e-mails without restriction, but their conduct should be based on the
facts of every particular case. The case Barbulescu has in addition to the
absolute ban on computer use for private purposes even more further
specifics which the European Court of Justice did not address in much de-
tail. The most controversial is the question whether or not the employee
knew about the monitoring by the employer. The European Court of Jus-
tice was silent on this matter. The European Court of Human Rights fol-
lows by this decision the ruling on Halford and the ruling on Copland.
Although the decision was adopted by a majority, one of the judges has
expressed a dissenting opinion in which he said that employer’s control
measure was a drastic intervention in the privacy of the employee in
which the Romanian courts found an excuse for termination of employ-
ment, as the employer was unable to dismiss him by lawful means.

Exceptions under the Article 7 of the Charter and the Article 8 of the
European Convention

The Article 8 of the European Convention and the Article 7 of the Charter
allow under certain conditions restrictions on the right to private and
family life. Interference with the mentioned right is possible only if there
is compliance with the principle of legality, legitimacy, and proportionali-
ty.
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The principle of legality

Interference with the right to private and family life, residence, and cor-
respondence of an individual is possible solely on a legal basis. The statu-
tory legal basis for such interference may take the form of written or un-
written law. The same is also provided for by the European Convention.
The legislative basis for such interference with the right to private life
must be sufficiently defined.® This should be alegal expression of the
principle of legality. According to the Constitutional Court of the Slovak
Republic which is harmonized with the current case law of the European
Court of Human Rights, legality means that the state may intervene in the
right to privacy only when such an action is permitted by law and legal
standards govern it clearly enough to be predictable under prescribed
conditions.?

As seen, the justified interference with the right to private life is in
the Article 8 of the European Convention defined almost identically to the
definition of these interventions by the Charter of Fundamental Rights of
the European Union. As a condition of such intervention there is also re-
quired the compliance with the principles of legitimacy and proportional-

ity.
The principle of legitimacy

In addition to the compliance with the principle of legality, the interfer-
ence with private life must be legitimate. Under the Constitutional Court
of the Slovak Republic as well as the constant case law of the European
Court of Human Rights the legitimacy of interference with the right to
privacy is linked to its purpose. This purpose is defined in the Article 8
paragraph 2 of the European Convention, therefore, interference with the
right to privacy is admissible only if:

+ [t is in the interest of the state in order to protect national security,
public safety, prevention of conflicts, or crime;

%+ [t is in the interest of society in order to ensure economic well-being
of the country, the protection of health, or morals; and

8 Case of Amann v. Switzerland [2000-02-16]. Judgement of the European Court of Human
Rights, 2000, Application No. 27798/95.

9 Decision of the Constitutional Court of the Slovak Republic Ref. No. IL. US 280/09-16 [2009-
09-10].
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% [t is in the interest of individuals in order to protect the rights and
freedoms of others.10

This is a relatively wide range of reasons for legitimate interference
with private and family life, residence, and correspondence of an individ-
ual (see the legal matter by the European Court of Human Rights Klass/
Germany).11

In the above-mentioned context, there arises an important legal
question of whether the employer’s property interests can be considered
as alegitimate aim for the interference with private and family life, resi-
dence, and correspondence of an employee. We believe that in certain
cases it could be a legitimate aim. It would depend on the circumstances
of the particular case; especially, it would depend on the business activi-
ties of the employer as well as on the assessment of the seriousness of
the legal consequences in case of a threat or violation of the rights of the
employer. The employer, however, must also meet other conditions for
the interference with the employee’s private life - he/she must have an
adequate legal basis, i.e. the possibility of interference with that right
would have to be enshrined in law and the interference would have to
comply with the principle of proportionality, i.e. the employer would
have to act only to an extent that is necessary to achieve that objective.

The principle of proportionality

Proportionality means that it is possible to interfere with the right to pri-
vacy only in cases when it is inevitable, if under the current circumstanc-
es it is not possible to achieve a legitimate aim otherwise and it must be
done in compliance with the rules and principles of a democratic society.

This means that there will be applied the most responsible and
friendly means in relation to human rights (principle of necessity) and
then the adequacy principle is interpreted in the way that the damage to
the respective human rights shall not be disproportionate to the intended
objective. “According to the European Court of Human Rights case law,
interferences with the right to privacy shall be interpreted in a certain
continuity or order. In particular, we examine whether the certain factual
situation may be considered by ratione materiae as a part of the right to

10 Decision of the Constitutional Court of the Slovak Republic Ref. No. II. US 280,/09-16 [2009-
09-10].

11 Case of Klass and Others v. Germany [1978-09-06]. Judgement of the European Court of
Human Rights, 1978, Application No. 5029/71.
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privacy. After an affirmative answer to this question there must be exam-
ined whether the interference was lawful. Then we have to examine
whether the interference was legitimate and, ultimately, whether it was
proportionate. When we come across the negative response in some of
these questions, we do not continue further in examining the matter.”12

According to current literature, legitimate interference with the right
to protection of personal data is legally correct under the Article 8 para-
graph 2 of the European Convention as well as under the Article 8 of the
Charter, as the Charter is, nowadays, already a part of primary law. Arti-
cle 8 of the Charter of Fundamental Rights became the solid content of
primary law, i.e. of the Treaty on the Functioning of the European Union,
when the Lisbon Treaty entered into force.

Article 8 of the European Convention provides for the possibility of
interference with the right to protection of personal data only if the ac-
tion has a lawful legal basis and is inevitable in a democratic society for
reasons of national security or public safety, for the prevention of crimes,
economic order, protection of health, morals, or the rights and freedoms
of others. The concept of the inevitability was explained by the European
Court of Human Rights also in the legal matter Gillow/United Kingdom,
according to which this word means that there is a coercive social need
and that the necessary measures with the legitimate aim must be ap-
plied.13

In addition to the above-mentioned principles it is essential that the
interference with the right to private life and the way of its implementa-
tion correspond fully to the respect of the human dignity of the employ-
ee. Otherwise, it will be considered as the employer’s unauthorized inter-
ference with the privacy of the employee.

The European Court of Justice, especially in the legal case C-465/00
of 2003, explicitly stated that the protection of personal data is as a par-
tial right included into the protection of the private sphere which is
a general legal principle.14

12 See further Decision of the Constitutional Court of the Slovak Republic Ref. No. 1. US 274/05-
73 [2006-06-14].

13 Case of Gillow v. the United Kingdom [1986-11-24]. Judgement of the European Court of
Human Rights, 1986, Application No. 9063/80.

14 Case of Rechnungshof v. Osterreichischer Rundfunk and Others; and Christa Neukomm; and
Joseph Lauermann v. Osterreichischer Rundfunk [2003-05-20]. Judgement of the Court of
Justice of the European Union, 2003, C-465/00, C-138/01, and C-139/01; and Case of Bod-
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Under the Article 8 of the European Convention there is the condi-
tion of the person’s consent, legality, legitimacy, and proportionality. As
regards to the proportionality there must always be defined a specific le-
gitimate aim, purpose, and the informed consent of the person con-
cerned. Consent of the authorized person may not be general, but only
for the one and specific purpose which means that such consent of the
employee should not be included in the employment contract. Privacy
protection, as it is a part of basic human rights, the right to privacy and
its protection cannot be validly waived.

Aside from the consent of the authorized person, the Article 7 of the
Charter considers the principle of proportionality as invalid if it is neces-
sary due to the following reasons:

4 completion of the contract or pre-contractual measures - on the pro-
posal of the person concerned;

4+ fulfilment of legal obligation;

4 protection of the vital interests of the person concerned;

4 protection of the public interest missions and the exercise of public
authority;

4 realization of the legitimate interests of the responsible person as
well as of the interests and fundamental rights and freedoms of oth-
ers.

Conclusion

On the one hand, new technologies are beneficial to humans; on the other
hand, however, they are associated with ever new social and legal risks.
Application of new technologies also creates very complex and absolutely
new legal situations to which the existing law is often not yet ready to re-
spond. Therefore, also the Slovak labour law faces many modern chal-
lenges resulting from the application of new technologies and solutions
to their legal consequences for labour relations. The case law of the Eu-
ropean Court of Human Rights and of the European Court of Justice pro-
vides many ideas for further development of labour law in the above-
mentioned sense. Legislative practice in the Slovak Republic is nowadays
still insufficient to serve as an example for optimizing the Slovak labour
law to comply with the quality requirements of the new needs of society
which enjoys new technologies.

il Lindqvist [2003-11-06]. Judgement of the Court of Justice of the European Union, 2003,
C-101/01.
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At the beginning of the Third Millennium the labour law theory
should also deal more with the solutions of new challenges of the labour
law. Even in foreign legal literature, the issue of the legal consequences of
new technologies in the field of labour relations is only marginally ad-
dressed.
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HaJsioroBoe 06513aTeJILCTBO
KaK KaTeropus HaJioroBoro npaBa

Tax Obligation
as a Category of Tax Law

Hrops BaHOBUY ba6uH
[Igor Ivanovich Babin]

Abstract: Systematization and codification of the tax legislation is an im-
portant stage of its development. The aim of codification is not just
a collection of the tax legislation into a single legislative act, but the coor-
dination and development of unified fiscal and legal terms, the elimination
of gaps and conflicts in the legal regulation. An important element of such
codification is the account of the positive experience of foreign countries
and scientific researchers. The paper shows the development of the catego-
ry of “tax obligation” in the financial and legal sciences and tax legislation.
The relationships of such categories as the tax obligation and tax duty are
analysed. The interrelation of the tax obligation and tax relationship is re-
vealed. The dynamics of the tax obligation is investigated.

Key Words: Tax Law; Tax Legislation; Tax Obligation; Tax Duty; Tax Rela-
tionship; Ukraine.

AHHomayus: Cucmemamu3ayus u kodugukayusi Ha.10208020 3aKOHOOA-
me/bCmea s18.151emcsi 8aMCHbIM 3ManoM e2o passumusi. 3adayeti kodugu-
Kayuu si8/1s5emcsi He Npocmo cobpaHue HA/10208020 3AKOHOOAMe1bCmada
8 eJuHbIll HOPMAMUBHO-NPABOBOL AKM, d C0210C08AHUE U 8blpabomka
eduHoll Ha/102080-npagosoli MepMUHO/I02Ul, YycmpaHeHue npobesaos
U Ko/AU3ull 8 NpagoeoM pezyaupo8auu. BajxcHbiMm ssnemeHmom makol
Kodugukayuu s181emcsi yvyem no3umugHo20 oONbima 3apy6excHblX CMpaH
U Hay4HbIX paspabomok y4eHulx. B cmamve nokasvieaemcs passumue
Kamezopuu “Has102080e 00653ameabcmeo” 8 pUHAHCOB0-NPABOGOLl HAYKe
U Ha102080M 3aKOHOOamebcmeae. AHaU3upyemcst COOmHouleHue makKux
Kamezopuil Kak HA/102080e 06513amMeaAbCme0 U HA/102080s1 00513AHHOCMb.
Packpbleaemcsi 83aumMoces3b HA/10208020 00513ame1bcmed U HA/10208020
npasoomuouieHusl. Hccaedyemcess duHaMuKka HA/10208020 NPAgoOOMHoOUe-
HUSL.
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Kawueswvie caoea: Hasozo8oe npaeso,; Has/ozoeoe 30KOHOJdame/1bcmeo;
HA/102080€ 06513aMe/1IbCMeo; HA/102084s1 06513AHHOCMb; HA/10208ble npaeso-
OMHOWeHUs; YKpauHa.

BBeaeHue

OnHOM W3 LeHTpasJbHbIX KaTEropuil HaJOroBOTO IpaBa SIBJSETCS
HaJIOTOBOe 00513aTe/IbCTBO. BriepBble BHeJpeHHBIH 3aKOHOM YKpauHbI
“0 HaJiore Ha 106aBJEHHYI0 CTOMMOCTD”, a II03HEe pacIpOoCTPaHEHHBIN
Ha BCe BU/IOBbIE OPUANYECKHE KOHCTPYKIMU Hajlora 3aKOHOM YKpauHbI
“O mopsiike moramieHUs 00s513aTeJIbCTB HAJIOTOMJIATENbIUKOB Iepes,
610/KETaMU U roCyapCTBEHHBIMHU IieJieBbIMU POHjaMU” TEPMHUH “HaJIO-
roBoe 00513aTeJbCTBO” HEOJHO3HAYHO OblJ BOCIHPHUHAT YYEHBIMH, YTO,
B CBOI0 OYepe/ib, OTPA3UJIOCh HA JaJbHENHIIEM PAa3BUTHHU 3TOH KaTero-
pHUU B HaJIOTOBOM 3aKOHOJATeNbCTBe YKpauHbl! CucTreMaTusanus
HAJIOTOBOTO 3aKOHO/IaTeJbCTBA W MpuHsATHe HasoroBoro Kojekca
YKpauHbl NpUBEJH K CY)KEHHUIO HCIOJb30BaHUS 3TOW KaTeropuH, ee
YAacTUYHOU TOJMeHe JAPYrMMH HEepPaBHO3HAYHBIMH 10 COJEPKAHHUIO
HOHATUSAMU. Pe3ysibTaTOM TaKoW HeNpoAyMaHHOW U HENOCJIeI0BATE /b-
HOH [1eITeJIbHOCTH 3aKOHOJATeJs CTaJI0 YCJOXXKHEHHWe U pacllhpeHHe
HaJIOTOBO-NIPABOBOM TEPMHUHOJIOTHH, TNPOTUBOpeuusi Mexzay O6iiei
u Ocob6eHHOM yacTblo HanoroBoro kojekca Ykpaunsbl. [loaTomy uccie-
JIOBaHUsI MPABOBOW MPHUPOJbI U COJIEPKAHUS HAJIOMOBOTO 06s3aTelb-
CTBa MO-MPEXHEMY OCTAIOTCH aKTYaJbHbIMU.

HanoroBsoe 065A3aTe/IbCTBO B AOKTPHUHE U 3aKOHOAATE/JIbCTBE

Paj BefylmUX ydyeHbIX OTPULAIOT 11e1eCO06PA3HOCTb HCHOJb30BAHUSA
JAHHOI'0 NOHATHSA B HAJIOTOBOM 3akoHogaTesnbcTBe. Tak, H. I1. Kyuyeps-
BEHKO OTMeuaeT, YTO HCK/IIYHUTeJbHOE IO0JIOXKEeHHe TrocyJapcTBa Kak
opraHu3aTopa, KOHTpoOJiepa HaJIOTOBbIX NPAaBOOTHOIIEHUH, cOGCTBEH-
HHKa HaJIOTOBBIX NMOCTYNJIEHUH JjlaeT OCHOBAHHE TOBOPHUTD O CyILeCTBO-
BaHUM He HaJIOroBoro o6s3aTejbCTBa, a 06g3aHHOCTH. [lo MHeHHIO
y4eHOTo, TEPMHUH “06513aTe/IbCTBO” XapaKTepHbIN /s JUCTO3UTUBHOTO
peryJMpoBaHus], KOrJa peyb HJeT O HEKOTOPOM paBHOCTH CTOpPOH,

1 BABIN, . I. Tax Law of Ukraine: Textbook. Chernivtsi: Yuriy Fedkovych Chernivtsi National
University Press, 2012, pp. 190-200. ISBN 978-966-423-190-6 [in the Ukrainian original
BABIH, 1. I. [lodamkoee npaso Ykpainu: HaguaavHuii noci6Huk. YepHiBui: YepHiBebKUi
HalioHa/sbHUHU YHiBepcuTeT iMeHi H0pis ®eapkoBuya, 2012, c. 190-200. ISBN 978-966-
423-190-6].
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BCTPEUYHbIX MpaBax U 06g3aHHOCTAX. HO B HaJIOTOBBIX OTHOLIEHUSIX
TPYZHO YBU/IETh OTHOLIEHUS] PABHOCTH, YCJOBUM IOTOBOPOB UJIH COTJIa-
HIeHWH.2

[lofo6HON TOYKM 3peHUs NPUAEepPKUBAETCS U PAA POCCUHCKUX
ydeHbIX. B yacTHocTH, o MHeHuto A. B. /leMuHa, TepMuH “o6s3aTeib-
CTBO” MMeEEeT SIPKO BBbIpaXKeHHYI YaCTHONPABOBYIO MPUPOAY U 6a3upy-
eTcsl Ha CBOGOJHO BbIpaXKEHHOM BOJIEU3'bSABJIEHUHU JIULA TEM WU UHBIM
cnoco6oM (Ha COGCTBEHHOe YCMOTpPEHHE) peajn30BaTh CBOK MpaBo-
CyO'bEKTHOCTb B paMKaxX JAMCIIO3UTHBHOI'O IPAaBOBOI0 PeryJMpOBaHUA.
TakuM o6pa3oM, 06513aTeJbCTBO — 3TO PAa3HOBUAHOCTb IOPUAUYECKOH
0653aHHOCTH, KOTOpas A06GPOBOJBLHO NPUHUMAaeTCs Ha cebs JIMIOM,
KOTOpOe Yy4YacTBYyeT B IPaBOOTHOIIEHUSX AUCIO3UTHBHOIO, KaK IpaBU-
JI0, JOTOBOPHOTO XapaKTepa. Bo3HUKHOBEHHEe U HCIIOJIHEHHE HAJIOTOBOH
006513aHHOCTH, KaK oTMedaeT A. B. JleMUH, He 3aBUCUT OT >KeJaHUS
(ycMoTpeHHs, BOJIeU3bsIBJIEHHUsI) CaMOT0 HaJIOronJaTe bIMKa, a BbITe-
KaeT Helocpe/ICTBEHHO U3 3aKOHa. IMIlepaTUBHBIA MeTOJ HaJOTOBOTO
npaBa He [IpeJlyCMaTpUBaeT BO3MOXKHOCTH OCBOGOKJeHUS KOr0-JIM60 OT
yIjaaTbl Ha/ora Ha yYCMOTPeHHe OJHOTr0 U3 Y4YaCTHUKOB HaJIOTOBBIX
NpaBOOTHOLIEHUH, TeM 6oJiee OT UCIIOJIHEHUS] HAJIOTOBOH 00513aHHOCTH,
He BIIpaBe 0TKa3aTbCsl CaM HaJIOTOIJIaTe IbLIUK.3

ABTtopbl HasoroBoro kojekca YKpauHbl, WM TPUCIYLIUBAACH
K MHEHHIO aBTOPUTETHBIX YYeHbIX, WM CJIelo KOMUPYys MOJI0XKeHUs
HanoroBoro kopekca Poccuiickoii ®espepanuu (B KOTOPOM HCIOJb3Y-
eTcs TepMHH “HaJjioroBasi 06s3aHHOCTL”, a He “HaJIoOroBoe 06s3aTelib-
cTB0”) mompo6oBaJu OTKA3aTbCs OT TEPMHHA “HaJIOTOBOE 006s3aTesb-
CTBO” Y 3aMEHUTb €ro TePMUHOM “HajioroBasi o6si3aHHOCTH”. Ho wiu
HONBITKU ObLIM HECUCTEMHBIMH, WJIM HEBO3MOXHA MOAMEHA MOHSTHN
C pa3HbIM CMBICJIOBBIM HallOJHEHHWEM OJHOro JApyruM (10 Hauemy
MHEHHIO, CKOpee BTOpOe), HO NMONBITKY OKa3aJMChb HeyJauHbIMU U BMe-
CTO JIOTUYHO COIJIACOBAHHOI'0, HOHATHOIO TekcTa Hasorosoro kojekca
YKpauHbl (YTO [JJI1 M TaK JOBOJIbHO TPOMO3JAKOTO U CJOXHOTO JJIsl
NOHMMaHUSl HAJIOrOBOr0 3aKOHOJATEJNbCTBA SBJSETCS Ype3BbIYANHO

2 KUCHERIAVENKO, M. P. Course of Tax Law. In: Doctrine of the Tax: Volume III. Kharkiv:
Legas; Right, 2005, p. 375. ISBN 966-8467-42-6 [in the Russian original KYUYEPABEHKO,
H. I1. Kypc HasoroBoro npaBa. B: Yuenue o Hasoze: Tom Ill. XappkoB: Jlerac; [Ipaso, 2005,
c. 375.ISBN 966-8467-42-6].

3 DEMIN, A. V. Tax Law in Russia: Textbook. Moscow: Yurlitinform, 2006, pp. 251-252. ISBN
5-93295-192-3 [in the Russian original JIEMUH, A. B. Has02060e npaso Poccuu: YuebHoe
noco6ue. Mocksa: I0pautundopm, 2006, c. 251-252. ISBN 5-93295-192-3].
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Ba)XHbIM) HMMeeM HeoIlpe/e/leHHOCTb TEPMHUHOJIOTHH, CyllleCTBOBaHHUE
[T 0003Ha4YeHHs] OJJHOI'O M TOTO e sIBJeHHUS HEeCKOJbKHX COBCEM
pasHbIX TepMUHOB. Tak, B HasoroBom kojekce YKpauHbl napaJsljlieJlbHO
UCIOJIb3YIOTCA TaKue TEePMHUHbI KaK HaJjoroBasl 06f3aHHOCTb, HAJIOr0-
Boe 06513aTeJIbCTBO, IeHe)KHOe 06513aTe/IbCTBO, CyMMa HaJlora.

“HajioroBoe 0643aTeJIbCTBO” U “HaJIoroBas 06s13aHHOCTD :
COOTHOIIIEHUE KaTeropuu

BHespeHHe B HaJIOr0OBOe 3aKOHOJATEJbCTBO TepMHUHa “HasioroBas
06513aHHOCTh” MOPOXKJAeT HECKOJbKO BONpPOCOB. Bo-nmepBblX, BueM
3aKJ/II04aeTCsl pa3HULA MeX/Jy 005f3aHHOCTSIMU HaJIOTOIJIATE/bUINKOB,
npefyCMOTPEeHHBIX cTaTbel 16 Hasmorosoro kosekca YKpauHbl, U HaJIO-
ropoli 06513aHHOCTBHIO CIIELMaJbHO BbIJEJIEHHOH CTaThbel 36 3TOTrO
Kogekca. [lynkt 36.1 ctaTtbu 36 HanoroBoro kojekca YKpauHbl onpege-
JISIeT, YTO HAJIOrOBOM 0653aHHOCTBIO NPHU3HAETCs 063aHHOCTb HaJIOro-
IUIaTe/IbLIMKA BBIYMCIUTD, 3a/leKJapupoBaTh /UM CyMMy HaJlora Wju
c6opa B NOpsIKe U CTPOKH, ollpefiesieHHble 3TUM KoJekcoM, 3akoHaMHU
0 BOIIpocax TaMoXeHHOoro fiesa. Ho aHa/ornyHble 1o cojiepKaHUIO 0651-
3aHHOCTU €CTb B IlepeyHe, NpPeAyCMOTPEHHOM cTaTbel 16 Hasorosoro
KoJieKca YKpauHhblI.

B3AB 3a OCHOBY KJaccUPUKaLUI0 0653aHHOCTeH HaJjoronJaresib-
wukoB npeanoxeHuyto C. I'. [lenessieBbIM, 0653aHHOCTH, TepeyrCIeH-
Hble B cTaTbe 16 HasoroBoro kozekca YKpauHbl MOKHO CTPYNIIMPOBATh
B TpU rpynmnbl: 1) 0653aHHOCTH OpPraHU3allMOHHOTO XapakTepa (cTaThb
Ha y4YeT WJM 3aperuCTPUpPOBATBHCS B HAJOTOBOM OpraHe, I0JaBaTh
KOMIIETEHTHBIM OpraHaM Heo0XoAHWMyl HHPoOpManumw...); 2) ob6s3aH-
HOCTHU 110 yIJaTe HaJOroB (CaMOCTOATE/JbHO U IPABUJIBHO BBIYUCJIATH
CyMMBbl HaJIOTOBBIX ILJIaTeXel, CBOEBpeMEHHO H B IIOJHOM Mepe HX
yIJIayuBaTh, MOrallaTh HaJOTOBYI0 3a/l0JDKEHHOCTh); 3) 00513aHHOCTH
IO Y4YETy U OTYETHOCTH (BECTU OYXraJTEPCKHUU Y4YET, CBOEBPEMEHHO
COCTaBJIATh U IIOJABaThb OTYETHOCTb, BHOCUTb B Hee UW3MEHEHHs,
XpaHUTb [JOKYMEHTbl Ha IPOTSIKEHUU YCTAHOBJEHHOTO MEPHOJA,
10JlaBaTh B HAJIOTOBBIM OpraH JOKYMeHTbl, 06bsiCHeHHUH...).* CorjacHO
3TON KJaccudUKalMM, HaJoroBass 00S3aHHOCTb, OIpejesieHHas CTa-
Thell 36 HasloroBoro kojiekca YKpanHbl OTHOCUTBCA KO BTOPOH rpymnme
(06s13aHHOCTH MO yIJaTe HaJOroB). OTJIMYUTENbHOH OCO6EHHOCTHIO

4+ PEPELYAEV, S. G. ed. Tax Law: Textbook. Moscow: Yurist, 2003, pp.166-177. ISBN 5-
7975-0625-4 [in the Russian original [IEIIEJIAEB, C. I'. pen. Hasno2080e npago: Yue6HUK.
Mockga: Opucts, 2003, c. 166-177. ISBN 5-7975-0625-4].
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HaJIOTOBOM 06513aHHOCTH, [0 MHEHUIO 3aKOHOJATeJis, COTJIaCHO INYH-
kTa 36.3. ctaTtbu 36 HanoroBoro kojekca YKpauHbl fIBJASIETCA TO, YTO
HajoroBasi 00SI3aHHOCTb $IBJIsieTCSl 0e3yCJOBHOW U IepBoOYepeHOU
OTHOCUTEJIbHO JPYTHX HEHaJIOTOBbIX 0653aHHOCTENH HAJIOTOIJIaTe IbIU-
KOB, KpoMe CJiyyaeB NpeJyCMOTPEHHbIX 3aKOHOM. B mepBylo oyepejb
BbI3bIBAET COMHEHHE NpPUMeHeHHEe MEeCTOUMEHUS] «APYyTrux» B JaHHOU
HOpMe, MOCKOJIbKY 3TO OTHOCHUT HaJIOTOBYH 00513aHHOCTb K HEHaJIOro-
BbIM O0O0$I3aHHOCTSIM HaJIOrOIJIATEJbIIUKOB. [loaToMy, JlorMuHee 3Ta
HOpMa BhITJIsIies1a 6bI 6€3 3TOr0 MECTOMMEHMUS: HAJIOTOBast 00513aHHOCTh
SIBJISIETCSI 0e3yCJIOBHOM U NepBOOYEPETHON OTHOCHUTEJbHO HEHaJIoro-
BbIX 00513aHHOCTEH HaJIOTOIIATE/bIIUKOB, KpOMe CJy4yaeB MpeaycMo-
TpPEeHHbIX 3aKOHOM.

Bo-BTOpBIX, coryamaeMcst ¢ MHeHHeM H. I1. Ky4yepsBenko, yto “Ocy-
IleCTBJIEHHE KOHKPETHBIX BUJIOB 065S3aHHOCTEN HaJIOTOIIATENbLUIMKOB
CTaeT BO3MOXXHBIM TOJIbKO B yCJOBHUSX INOCJ€e0BAaTeNbHbIX, U3MEHSIO-
KX APYT Apyra cTajui... O4eBU/IHO, YTO peasn3anus 065 13aHHOCTH IO
yIJaTe Hajora HeBO3MO»kHa 6e3 [OCTAaHOBJIEHUS Ha y4yeT HaJoromJa-
TeJbIMKOB (NpeJoCcTaBJeHHe CBeJIeHUH 0 Ha/loromnaTe/blUMKaX B eJl1-
HbIM peecTp), 6e3 y4eTHBIX JAeHCTBUI OTHOCUTENbHO O0O'bEKTA HAJIOro-
06s0)keHus. TeM 0GoJsiee HEBO3MOXXHO NPEJCTAaBUThH OO0S3aHHOCTHU IO
HAJIOTOBOMY OT4YeTy Ge3 peasu3aluy 0613aHHOCTEN ABYX MPEeAbIAYIIUX
rpynn”.5> 3To 0o3HayaeT, YTO 00GA3aHHOCTH HAJIOrONJIATE/bIUKOB TECHO
CBSI3aHbl MeX/y c06010, 00YyC/NaBIUBAIOT APYT Apyra U BbIAENATb WU
NpefoCTaBAATh NPEUMYLIECTBO OAHUM 00SI3aHHOCTSAM HaJIOronJjaTeslb-
IIIMKOB OTHOCHUTE/IbHO APYTUX 3HAYMUT HapylIaThb LeJIOCTHOCTb, IOC/e-
JIOBaTeJbHOCTb U IeCTBEHHOCTb CUCTEMbl 00S3aHHOCTEH HAJIOroIJa-
TeJIbIHUKOB.

[lIo MHeHuwo aBTOpOoB HayuyHo-nmpakTU4eckoro koMMmeHTapus K Ha-
JIOTOBOMY KOJEeKCy YKpauHbl, OJHUM W3 JOCTHXKEHWUH [AeHCTByOLien
pefakuuy HasoroBoro kojiekca YKpauHbI fIBJIsIeTC NpUBeJEeHHe Tep-
MHHOJIOTMM HaJIOTOBOT0 3aKOHOJAaTeJbCTBa B COOTBETCTBHE K I10JI0XKe-
HUAM KOHCTHUTYL MM YKpauHbL.® B 4acCTHOCTH 3TO OTHOCUTCS K pa3Mexe-

5 KUCHERIAVENKO, M. P. Course of Tax Law. In: Doctrine of the Tax: Volume III. Kharkiv:
Legas; Right, 2005, p. 157. ISBN 966-8467-42-6 [in the Russian original KYUYEPABEHKO,
H. I1. Kypc HasoroBoro npaBa. B: Yuenue o Hasoze: Tom Ill. XappkoB: Jlerac; [Ipaso, 2005,
c.157.ISBN 966-8467-42-6].

6 AZAROV, M. ]. ed. Scientific and Practical Comments of Tax Code of Ukraine: Volume 1.
2nd ext. and rev. ed. Kiev: Ministry of Finance of Ukraine; National University DPS of
Ukraine, 2011, pp. 35-36. ISBN 978-966-337-260-0 [in the Ukrainian original A3APOB, M.
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BaHHUIO TaKMX KaTeropui Kak HaJor U cO6Op U UCKJIOYEeHHe W3 HaJoro-
BOI'0 3aKOHOJATeJIbCTBa HempeAycMoTpeHHoro KoHcTutyuuei Ykpau-
Hbl TEpMHUHA “00s13aTe/bHbIN MIaTex”.’

Ecnu 6bITh NocC/€j0BaTeJbHBIM U UCII0/1b30BATh B HAJIOTOBOM 3aKO-
HOJaTesIbCTBe TePMHUHOJOTHI0 KOHCTHUTYUMH YKpauHbl, TO CjleAyeT
NPUMEHSTh TEPMUH “06513aHHOCTD YILJIAUUBATh HaJOry U c6opsl” (cT. 67
Konctutynuu). Ho npo6sieMa mpuMeHeHUs] TEPMUHA “HasoroBas 006s-
3aHHOCTb” BMECTO “HAJIOTOBOE 06513aTe/bCTBO” 3aK/II0YAETCS HE TOJBKO
B BBeJIEHUU B HaJIOTOBOE 3aKOHO/ATe/IbCTBO HOBOI'O TEPMHHA, KOTOPbIN
dakTHYecKH fABJISETCS CAHOHMMOM IOHATHA “00653aHHOCTD yNJIayuBaTh
HaJIOTU Y cOOpbl”, HO ¥ B TOM, YTO MOHATHEe “HajioroBasl 006s3aHHOCTD”
(06s13aHHOCTb YIJIAYMBATh HAJIOTH U COOPBI) U “HAJIOTOBOE 00S13aTesIb-
CTBO” - COBCEM pa3Hble HAJOrOBO-NPAaBOBbIe KaTeropuu. Eciu Hasoro-
BOoe 0653aTeJbCTBO OTOGpAXKAeT HCKIIYUTENBbHO HMMYILEeCTBEHHYIO
CTOPOHY HAJIOFOBBIX IPABOOTHOWIEHHUH U €ro CyLUIHOCTb CBOAMTCS
K 0051I3aHHOCTH IlepeJladyl HEKOTOpOM CyMMbl J[eHEeXHbIX CpeJCcTB
(Hastoru TOJIbKO B GOpMe JIeHEXKHBIX CPeJCTB MOTYT pacCMaTpPUBATbCS
KaK 3J1eMeHT JJ0XOZHOH JacTH 610/ )KeTOB, KOTOpble COGCTBEHHO U ABJISA-
I0T cCO00M LieHTpaln30BaHHble JleHeXHble POH/bI)® OT HaJOromaTe b-
IIUKOB K MYyOJUYHOMY Cy6beKTy (rocyAapcTBy HU/WUJU UHOW aJMUHU-
CTPATUBHO-TEPPUTOPUATBHON eAUHULE), TO 00SI3aHHOCTD YIJIAYUBATh
HaJIOoTM U c6opbl (HaJoroBasi O0O6S3aHHOCTb) SBJISIETCS TMOHATHEM
KOMILJIEKCHBIM, 3HAUHUTE/JbHO LIMpe N0 COJAep)KaHHI0, OXBaTblBaeT Bce
6e3 HCKJIIYeHUs O06S3aHHOCTH HaJIOroMJIaTeNbIMKOB B HAJIOTOBbBIX
IIPaBOOTHOLIEHUSX, TO €CTb OTOOpa)kaeT He TOJIbKO MMYIeCTBEHHY!IO,
HO U OpraHU3allMOHHYI CTOPOHY HAJIOrOBBIX NMPAaBOOTHOLIEHWH. Benpb
B HayKe HaJIOrOBOI'0 NpaBa JOCTATOYHO apryMEHTUPOBAHHBIM SIBJISETCS
Cy’KJieHHe 06 OpraHU3alMOHHO-UMYILeCTBEHHOM XapaKTepe HaJoTrOBbIX

A. pen. Haykoso-npakmuuHuii komenmap do I[lodamkogozo kodekcy Ykpainu: Tom 1. 2-re
Jlon. Ta nepepo6. BuA. Kuis: MiHicTrepcTBo ¢iHaHciB Ykpainu; HanioHanbHU# yHiBepcu-
TeT JAIIC Ykpainy, 2011, c. 35-36. ISBN 978-966-337-260-0].

VORONOVA, L. K. Financial Law of Ukraine: Textbook. Kiev: Precedent; My Book, 2006.
440 p. ISBN 966-520-091-7; ISBN 966-8845-02-1 [in the Ukrainian original BOPOHOBA,
JI. K. @inancose npago Ykpainu: Ilidpyunuk. Kuis: [Ipenesent; Mos kuura, 2006. 440 c.
ISBN 966-520-091-7; ISBN 966-8845-02-1].

VINNITSKIY, D. V. Russian Tax Law: Problems of Theory and Practice. Saint Petersburg:
Legal Center Press, 2003, p.108. ISBN 5-94201-142-7 [in the Russian original BUH-
HULIKUH, J. B. Poccutickoe Has0z080e npaso: Ipo6embl meopuu u npakmuxu. CaHKT-
[letep6ypr: Opuguueckuii nentp Ipecc, 2003, c. 108. ISBN 5-94201-142-7].
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npaBooTHoueHUN.? TakuM 06pa3oM, MoJMeHA HAJIOTOBOTO 06GSI3aTe/b-
CTBa HAJIOTOBOH 00S13aHHOCTBIO SIBJISIETCS Cy>KEHHEM 3HAueHHUs MoCJIe]-
Hel U MOpOXJAeT HeoOXOJHUMOCTb JONOJHHUTENBbHOI0 pasrpaHUYeHHs]
HaJIOTOBOH 06513aHHOCTH M 06513aHHOCTH YIIJIAYMBATh HAaJIOTU U COOPBI.

HasioroBoe 0653aTe/IbCTBO 1 HAJIOTOBOE NpaBOOTHOLLIEHHE

OTHOCUTEJILHO HENpPUSATHUS TEPMHUHA “HAJOroBoe 06s3aTeNbCTBO” [AJs
HaJIOTOBOTO 3aKOHOJATeJbCTBA NpPeACTaB/IAIT MHTepec BbIBoAbI A. U.
XyJfKOBa, CIelMaJbHO UCCJAe[0BaBLIero 3Ty Mpo6JeMy. YdeHbIH
OTMeyYaeT, 4YTO [/ HJIe0JOrMYecKoro M MOJUTHUYECKOro ONpaBAaHUsA
B cdepe HAIOTO0O6JI0KEHHUS TOCYAAapPCTBY 60Jiee BBITOJAHO MCIOJIb30BaTh
KaTeropuio “HajoroBas O06s3aHHOCTb’, KOTOpas OTHOCUTCS TOJIbKO
K OJJHOHM CTOpPOHE HAJIOTOBOTO IPABOOTHOLIEHHSI — HAJIOTOIJIATENbIIHUKY.
Jpyras cTOpoHa - TOCyAapCTBO — HAaXOAUTCS KaK 6bl B IPABOBOM BaKy-
yMe, BJIafiesl HeollpeJieJIeHHbIM (M I03TOMY HeorpaHUYeHHbIM) Ha60poM
MpaB ¥ He HeCeT HUKAKHX 00513aHHOCTEMN. 10

Ha cnpaBeA/iMBOCTb JaHHOTO BBICKAa3bIBaHUS YKa3blBaeT COJeEpKa-
Hue ctaTtek 16 — 17 n 20 - 21 HasnoroBoro kojekca YkpauHbl. UMeHHO
3TUM, 110 HallleMy MHEHHUI0, 06'bsICHSIeTCSl HEraTUBHOE OTHOILIEHHEe YacTU
y4eHbIX 1 3aKOHO/IaTeJIsl K UCII0JIb30BaHHIO B 3aKOHO/ATE/IbCTBE TEPMHU-
Ha “HaJIoTOBO€ 0653aTeJIbCTBO”, a He €ro “4acTHONMPAaBOBOU MpUpPOA0M”.
OnaceHve OTHOCHUTEJIBHO IepeHeceHHs B HAJOTOBOE MPaBO /JHCHO3U-
THUBHBIX Hayajl MPaBOBOr0 peryJHpOBaHUsI yepe3 TEPMHUH “006s13aTelb-
CTBO” GECHOYBEHHBI, IIOCKOJIbKY HAaJIOTOBOE 00513aTENbCTBO — OCOOBIN
BUJ 00513aTeJIbCTBA, KOTOPbIH He SIBJISIETCS TOXK/AECTBEHHBIM Ipak/JaH-
CKO-TIpaBOBOMY 06s13aTe/ibcTBY. 06513aTe/IbCTBA He SIBJSIOTCSA Mpepora-
TUBOU IpakAaHCKOro npasa. OHU ABJSIOTCA MEXOTPaCJIeBOH KOHCTPYK-
[yeH, KoTopasi XapaKTepHa JiJIsl JIIOObIX UMYIECTBEHHBIX OTHOILEHHH,
KOTOpbIe ONOCPEJACTBYIOT IepeMelieHre MaTepuaabHbIX 6Jar. PuHaH-
COBBIE MPABOOTHOILIEHUS, B TOM YKCJie HAJIOTOBBIE, [0 CBOEMY COJlEpKa-
HUIO SIBJISIIOTCS UMYILIECTBEHHBIMU OTHOLIEHUSIMU, A BJACTHBINA Xapak-
Tep HaJIOrOBbIX NPABOOTHOUIEHWN W UMIEpPATUBHbIE OCHOBAHUS HUX

9 DEMIN, A. V. Tax Law in Russia: Textbook. Moscow: Yurlitinform, 2006, pp. 109-115. ISBN
5-93295-192-3 [in the Russian original JIEMWH, A. B. Ha102080e npago Poccuu: Yue6Hoe
noco6ue. Mockaa: l0pautuadopm, 2006, c. 109-115. ISBN 5-93295-192-3].

10 KHUDIAKOV, A. L. Financial Law of the Republic of Kazakhstan: Special Part. Almaty:
Norma-K, 2002, p.161. ISBN 9965-608-05-9 [in the Russian original XY/JSKOB, A. .
®uHaHcosoe npaso Pecnybauku Kasaxcmawu: OcobeHHas yacms. Anmatel: Hopma-K, 2002,
c. 161. ISBN 9965-608-05-9].
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BO3HHUKHOBEHHWS] HE KCKJIIOYAIOT BO3MOXHOCTU NMPUMEHEHUs TepMHUHa
“06s13aTeabCTBO”.

MeTo/, HaJIOrOBOro NpaBa He MOXeT coJiepXkaThb CYlleCTBEHHBIX
OTJIMYMH OT MeToZa GUHAHCOBOIro MpaBa, a B APYTUX YacTAX GHUHAHCO-
BOTO IIpaBa TEPMHUH “00513aTebCTBO” UCI0JIb3YeTCs JOBOJBHO HIHPOKO.
Hanpumep, B cTaTbe 2 Broj»keTHOro kojekca YKpauHbl HCHOJIb3yeTCA
TEPMUH OHO/XKETHOE 0053aTeJIbCTBO, M0/, KOTOPbIM MOHUMAETCs Jiloboe
OCyI|eCTBJIEHHOE COOTBETCTBEHHO K 00/ )KETHOMY aCCUIHOBAaHMIO pas-
MellleHHe 3aKa3a, 3aKJ/Il04eHHre 0roBopa, IpHuobpeTeHHe TOBapa, yCayry
WM OCYLeCTBJeHHe HHBbIX aHaJOTUYHBIX ONepaluid Ha NPOTSKEeHUH
OI0/DKETHOTO IepHUoJa, COIVIACHO C KOTOPBIMH HeO6XO0AMMO OCYLlecT-
BUTbh IlJIAaTEXHU Ha NPOTSDKEHUM 3TOro e Iepuoja WM B OyAylieM.
Tak>xke He06X0JUMO OTMETHUTb, UTO NOHATHE 06513aTeIbCTBA UCNOJIb3Y-
eTcs B GYHAHCOBOM IpaBe NpHU olpeJieleHUM TepMHHA IoCyAapCTBeH-
Horo goJra (cT.2 BrompxkeTHoro kojekca YkpauHbl). B To xe Bpems,
B Pa3HbIX OTpac/jsXx IpaBa 06s3aTe/JbCTBa UMEIT CBOM O0COGEHHOCTH.
W 3aKoHOAaTe /b, UCNOJIb3YS Te UIN HHble OpUANYeCKHe KOHCTPYKIIUHY,
JIOJDKeH 06s13aTeJIbHO YYUTBIBATh crenuduKy chepbl NpaBoBOro pery-
JINPOBaHUS.

llesiecoo6pa3HOCTb NMPUMEHEHUs B HAJOTOBOM IMpaBe KaTeropuu
“HasioroBoe 00513aTeJIbCTBO” MOHMMaJIM COBETCKHE yueHble!! U moHMMa-
€T 3HauYMTeJIbHA YacTb COBPEMEHHBIX HcCaefoBaTesnel. 2 [Ipo6aeMa, o
HallleMy MHEHWIO, [AOJ/DKHA 3aKJIloyaTcsd He B BO3MOXXHOCTH WJIU
HEBO3MOXXHOCTH MCIOJIb30BaHUs TePMHHA “HAJIOTOBOE 00513aTebCTBO”,
a B CO/iep>KaHUU JJAHHOTO MOHATUS, TO €CTh, UTO MOJ, HUM HEOOXOJAUMO
noHuMaTh. B m. 14.1.156 cT. 14 HasnoroBoro kojekca YKpauHbl HaJoro-
BOe 06513aTe/IbCTBO OMPEZEISeTCss Kak CyMMa CPeJiCTB, KOTOPYIO HaJio-

11 ROVINSKIY, E. Soviet Financial Law: Textbook. Moscow: Moscow State Law Academy,
1957, pp. 99-100 [in the Russian original POBUHCKHUH, E. Cosemckoe gpunarcosoe npaso:
Yueb6Hoe nocobue. MockBa: Bcecoro3HbIN IOPUAUYECKUH 3a04HBIA UHCTUTYT, 1957, c. 99-
100].

12 Cm., Hanp.: VINNITSKIY, D. V. Russian Tax Law: Problems of Theory and Practice. Saint
Petersburg: Legal Center Press, 2003, p. 301. ISBN 5-94201-142-7 [in the Russian original
BUHHULKHWH, [I. B. Poccuiickoe Hasnozosoe npaeo: Ilpo6Gaembl meopuu u npakmuku.
Caukr-IleTep6ypr: Hpuanyeckuit nentp IIpecc, 2003, c.301. ISBN 5-94201-142-7];
PEPELYAEV, S. G. ed. Tax Law: Textbook. Moscow: Yurist, 2003, p. 147. ISBN 5-7975-
0625-4 [in the Russian original [EIEJSEB, C. I'. pen. Haszozo80e npaso: Yue6Huk.
Mocksa: Opucts, 2003, c. 147. ISBN 5-7975-0625-4]; u KARASEVA, M. V. Financial
Relations. Moscow: Infra-M, 2001, pp. 276-280. ISBN 5-16-000651-6 [in the Russian
original KAPACEBA, M. B. QuHaHcosoe npasoomHoweHue. MockBa: UHpa-M, 2001,
c. 276-280.ISBN 5-16-000651-6].
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roMmJaTeJbIUK, B TOM YKCJe HAJOTOBBbIA areHT, [JOJDKEH YIJIAaTHUThb
B COOTBETCTBEHHbIN OHO/KET KaK HaJor WJd CO0p Ha OCHOBAHMWH,
B HIOpSi/IKE U CTPOKHU, ONpeJie/ieHHble HAJOTOBbIM 33aKOHO/ATEJbCTBOM
(B T. 4. cyMMa CpeJCTB, ollpe/ieJieHHasi HaJIOTOIJIaTeJbI[HUKOM B HAJIOTO-
BOM BeKceJie U He yIlJlaueHa B YCTAHOBJIEHHBIH 3aKOHOM CpOK). AHaJio-
TUYHOE OIpefie/ieHHne CoJiepKasioch B 3akoHe YkpauHbl ‘O Hajore Ha
Jl00aBJIEHHYI0 CTOUMOCTB”, T/ie 10/ HAaJIOTOBbIM 00513aTe/IbCTBOM MOHU-
Masach 00I1asi cymMa HaJiora, noJiydeHHasl (HauucJeHHasi) HaJIoTOIlIa-
TeJIbLIIMKOM B OTYETHOM (HAJIOTOBOM) HEPHUO/E, ONpesiesieHHasl CorJiac-
HO C3THUM 3aKOHOM.!3 3akoH YkpauHbl “O mopsiike norameHust 06s3a-
TEeJbCTB HAJIOrOIJIATeNbIIUKOB MepeJ OH/pKeTaMH U rocyAapCTBeH-
HBIMHU I1eJIeBBIMU QOHAAMHU” OlpejiesisiJl HAJ0r0OBOe 0653aTeNbCTBO KaK
00513aTeNIbCTBO HAJIOTOMJIATENbIINKA YIVIATUTD B OIO/PKETHI UJIM TOCY-
JlapCTBEHHbIE 1jesieBble GOH/IbI COOTBETCTBEHHYI CYMMY CpPEJICTB B IO-
pSZIKE U B CPOKH, OIpe/ieieHHble 3TUM 3aKOHOM WJIM JPYTMMH 3aKOHa-
MU YKpauHbL14

CyuTaeM, YTO MOHATHE “HAJIOrOBOE 0053aTEJbCTBO” CENyeT HUCIO-
JIb30BaTh JJIs 0003HAaY€HHsI HAJIOTOBOTO MPAaBOOTHOIIEHHUS, B KOTOPOM
HaJIOTOBBIN OpraH BJIAJleeT MPaBOM TPe6GOBaHUS, a HAJIOTOMJIATENbIHUK
06s13aH OCYI[eCTBUTh JIEHCTBUS N0 MepeJjadid HEKOTOPOU CYMMBbI JIEHeX-
HBIX CPEJCTB B GHO/>KeT. IMEHHO B TAKOM 3HaUYeHUU OHO UCIOJIb3YeTCs
B HastoroBoM Kozekce YKpauHbl JJis1 onpefie/ieHHs] BUJOBBIX I0pHAHYEC-
KUX KOHCTPYKIMH HaJora. [[03ToMy 60Jiee TOYHBIM SIBJISIETCS ONpeeie-
HUE, KOTOpOe CofieprKasioch B 3akoHe YKpauHbl “O nmopsijike noraiieHus
00513aTe/IbCTB HAJIOTOILJIATE/NbIIUKOB Tepes 6lo/pKeTaMH U rocyaap-
CTBEHHBIMH LieJieBbIMU GOHAAMU".

APIHHMPIKa HaJIOTOBOro 06A3aTe/JIbCTBA

XoTesioch OBl TakkKe OOpaTUTb BHHUMaHHe Ha AWHAMHUKY HaJIOTOBOTO
ob6sa3aTesnbcTBa (3a TepMuHOJIorvell HasoroBoro kojekca YKpauHbl —
HaJI0TOBOU 06s13aHHOCTH). HasloroBoe 06s513aTe/IbCTBO BO3HUKAET, U3Me-
HsSeTCs U NpeKpallaeTcs NpU HaJWYUU OCHOBAaHUM, ompeJie/IeHHbIX Ha-

13Cm.: m. 1.6 cT. 1. Law of Ukraine on Value Added Tax. Supreme Council of Ukraine, 1997,
No. 21, p. 156 [in the Ukrainian original 3akon Ykpainu IIpo nodamok na dodaHy eap-
micmo. BizomocTi BepxoBHoi Pagu Ykpainuy, 1997, Ne 21, cT. 156].

4 Cm.: m. 1.2 cT. 1. Law of Ukraine on the Liabilities of Taxpayers to Budgets and State Trust
Funds. Supreme Council of Ukraine, 2001, No. 10, p. 44 [in the Ukrainian original 3akox
Ykpainu IIpo nopsidok nozawieHHs 30608’13aHb hamHukie nodamkie neped 6100xcemamu
ma depacasHumu Yinbosumu gordamu. Bimomocti BepxoBHoi Paau Ykpainu, 2001, Ne 10,
CT. 44].
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JIOTOBBIM 3aKOHOZATENbCTBOM. OGIIMMHU OCHOBAaHHUSIMU BO3HUKHOBEHHUS
SIBJISIETCSl HAJIMYKe y HAJIOrOIJIaTe/IblIMKA 06beKTa Hajlora M OKOHYa-
HUe HaJIOTOBOI0 NepHOoAa, N0 OKOHYAaHHWH KOTOPOT0 CyMMa HaJsora JoJ-
»KHa OBbITh BBIUMC/IEHA U yIJIaueHa. B To >xe BpeMs, 10 KaxJ0My HaJloTy
MOTYT YCTaHaBJMBAaTbCs CBOU O0COGEHHble OCHOBAHHUS, KOTOpbIE SBJS-
IOTCSl CAMOCTOSITEJbHBIMU OPUAHYECKUMU daKTaMH, GOPMHUPYIOLIUMHU
CJOXHbIN GaKTUYECKUM COCTaB.

Hanpumep, faToit BOSHUKHOBEHHS HAJIOTOBBIX 00513aTe/IbCTB MO Ha-
JIOTY Ha J106aBJIEHHYI0 CTOUMOCTB C IOCTaBKU TOBapOB/yC/AyT CYUTAETCS
JlaTa, KOTopas NPUXOAUTCS Ha HAJOTOBBIM NepHOJ, Ha NPOTSKEHUHU
KOTOPOI'0 NIPOUCXOAUT JI060€e U3 COOBITUH, UTO CJIYYU/IOCH PaHbIle:

4 /ara 3ayeTa CpPeACTB OT IOKyMaTess/3aKa3dydka Ha GaHKOBCKUUN
CYeT HaJIoronJjaTe blIMKa, KaK OIlJlaTa TOBApOB/yC/yr, YTO MojJe-
»KaT MOCTaBKe, a B CJlyyae NOCTAaBKU TOBApOB/yCJAYT 32 HaJIUYHbIE —
JlaTa OIPpUXOJIOBaHUSA CpeACTB B KacCe HaJIOrOMJaTe bIHK],
aBCJly4yae OTCYTCTBUS TaKOH - JaTa HWHKaccalid HaJUYHOCTH
B 6AHKOBCKOM yuYpeX/JeHHH, KOTOpoe O0OCJAy>KHMBaeT HaJoroILaa-
TeJsIbLINKa;

4 aTa OTTPY3KU TOBApPOB, a B C/Iydae IKCIOPTA TOBApOB — AaTa opop-
MJIEHUS] TaMOXEeHHOM JeKJapaliud, KOTopas CBU/JETeJbCTBYET
0 ¢aKTe nepeceyeHUst TAMOKEHHOH I'paHUIIbl YKpauHbl, 0pOpMIJIEH-
HOM COOTBETCTBEHHO K TPEOOBaHUSAM TaMOXKEHHOT'O 3aKOHO/AATeJIb-
CTBa, a /11 yCIIyT — JaTa opopMJIeHHs JJOKYMEHTa, YTO CBUJETe/Ib-
cTByeT o paKTe MOCTaBKH YCJAyr HajoromaaresbliukoM (m. 187.1
cT. 187 HasoroBoro koziekca YKpauHbl).

OTHOCHUTEJIbHO OKJIQZIHbIX HAJIOTOB, UCYUCJIEHHE KOTOPbIX OCylle-
CTBJIAKOT HaJIOTOBbl€ OPraHbl TAKUM OCHOBAHHWEM ABJIAETCA HAJOTOBOE
yBeJOMJIEHHE OTOC/IaHHO€ HaJ/JIOTOIlJIaTEJIbIIUKY 00 ynjare HaJiora.ls

Hanorosoe 3akoHOJATeNbCTBO YKpauHBbI IpeJycMaTpUBaeT BO3-
MOXXHOCTb PaCCpPOYKU U OTCPOYKHU HAJNOrOBBIX 06s3aTenbCcTB (1. 100
HanoroBoro kojekca YkpauHbl). Paccpoukoii, 0OTCpOYKOH HaJIOTOBOTO
06513aTesIbCTBA ABJISAETCS lepeHeceHre CPOKOB YIJIaThl HaJI0rollJIaTe lb-
IMKOM €ero HaJoroBOro 006s3aTe/JbCTBa IOJ MPOLIEHTHI, U3 pacyeTa
120 % ro/10oBBIX yUeTHOU cTaBKU HalMoHa/bHOTO 6aHKa YKpauHBbI, Aeh-
CTBYIOLIeH Ha ileHb BOSHUKHOBEHUS TaKOI'0 HAJIOTOBOTO 0053aTe/1bCTBA

15 BABIN, L. . Juridical Structure of Tax: Monograph. Chernivtsi: Ruta, 2008, pp. 158-160.
ISBN 978-966-423-009-1 [in the Ukrainian original BABIH, 1. I. FOpuduuHa koHcmpykyis
nodamky: Moxozpagis. YepHisui: Pyta, 2008, c. 158-160. ISBN 978-966-423-009-1].
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WJIM Ha JleHb ero (ero 4yacTH) noraueHus1, B 3aBUCUMOCTH OT TOr0, KOTO-
pasi U3 TAKUX CTABOK SIBJISIETCS OOJIbLIEH, 32 KaXKIbIM MPOCPOYEHHBIN
KaJleHJJapHbIM fieHb ero ynjaTbl. OCHOBaHMEM [JIsi PaCCPOYKH HaJIoro-
BOro 06s3aTeJIbCTBa HaJIOTOIJIATe/IbIIMKA ABJASETCA NpeJoCcTaBIeHre
MM JI0CTAaTOYHbIX JIOKa3aTeJbCTB CyIeCTBOBAHUA 06CTOATENbCTB, Iepe-
yeHb KOTOPBIX onpejenseTcd KabuHeToM MUHUCTPOB YKpauHbl, KOTO-
pble CBH/IETEJbCTBYIOT O CYLeCTBOBAaHWU yrpo3bl BOSHUKHOBEHUS WJIU
yBeJIMUeHUs] HaJoroBOM 3a/0/KEHHOCTH TAaKOTO HaJsorolJaTesbIINKa,
a TaK)ke 3KOHOMHYECKOro O06OCHOBaHMS, KOTOpOe CBHUJETeJbCTBYET
0 BO3MO>KHOCTH IOralleHusl HaJloroBoro o6s3aTe/bcTBa U/UIN YBeJH-
YeHUs HaJIOTOBBIX NOCTYIJIEHUH B COOTBETCTBYIOIIUH GI0/XKeT BIIOCI€e]]-
CTBUM NPUMEHEHHUs] peXHMa PAaCCPOYKH, HAa MNPOTSKEHHUU KOTOpPOro
NPOU30UAYT U3MEeHeHUs NMOJMTHUKH YNpaBJeHUs NPOU3BOACTBOM HJIH
COBITOM TAKOTr0 HaJoOronjaTe blirKa. PaccpoueHHbIe CYMMBbI HaJI0I'0BO-
ro 06s13aTeJIbCTBA (B TOM YHCJIe OTAEJAbHO — CyMMbI ITPadHbIX (QUHAH-
COBBIX) CAaHKLUM) NoramarTcs paBHbIMU 4YacTsIMM, HaUMHasl C Mecsla,
KOTOpBIA HAacTymaeT 3a TeM MecsleM, B KOTOPOM NPHUHATO pellleHue
0 IpefoCcTaBJeHUH TaKoW paccpodykd. OCHOBaHMEM JJisi OTCPOYKH HaJlo-
roBoro 06s3aTe/IbCTBa HaJOTOIIaTe IbLIMKA SBJIAETCS IpeloCTaBIeHHe
VM JI0Ka3aTeJbCTB, llepeuyeHb KOTOPbIX onpejesseTcd KabuHnetom Mu-
HUCTPOB YKpaHHbl, KOTOpble CBHUJETEJbCTBYIOT O HaJIUUMU 06CTOs-
TeJIbCTB HENpPeo0JIMMON CUJIbI, YTO NPUBEJIM K yIpo3e BO3HUKHOBEHU
WJIA HAKOIVIEHHWS HAJOTOBOW 3aJ0/DKEHHOCTH TAKOT'0 HaJIOroINJaTeJb-
IMKa, a TaK)Ke IKOHOMHYeCKoe 060CHOBaHHE, KOTOPOe CBUAETEeIbCTBY-
eT NPo BO3MOXHOCTb IOralleHusi HaJIOTOBOro 06s3aTesibCTBa H/HJH
yBeJM4YeHUs1 HaJOTOBbIX IOCTYIJIEHHH B COOTBETCTBYIOLIUHN G6lOKeT
B IIOCJIE/ICTBMH NPUMEHEHUs] PeXUMa OTCPOYKU Ha MPOTS>KEHUH KOTO-
poro nmpou3ouAyT U3MeHeHUs MOJUTHUKHU yNpaBJeHUs MPOU3BOJCTBOM
WJIM COBITOM TAaKOI'0 HaJsoromjaTesblidka. OTCpoueHHble CYMMBbI HaJlo-
roBoro 06s3aTe/IbCTBA MOTALIATCA PaBHBIMU 4acTSAMU HayMHas C JIIO-
6oro Mecsla, ONpefieJIeHHOr0 COOTBETCTBYIOIIMM KOHTPOJHUPYIOLUM
OpPraHoM WJIM OpPraHOM MEeCTHOIO CaMOYNpaBJIeHWs, HO He MO3JHee
OKOHYaHMsA 12 KaJleHAApHBbIX MecsilieB C iHS BO3HUKHOBEHHUSI TaKOIo
HaJIOroBOro 06513aTeJIbCTBA MJIM 0JJHOPA30BbIM IIJIaTEXKOM.

[lo obuieMy mnpaBuJly, HajJoroBoe 00513aTEJbCTBO IpPeKpalaeTcs
BIIOCJIE/ICTBUM €r0 HaJyIeXalllero HCIOJHEHUs, TO eCTb, KOrja HaJor
yIJlayeH HaJorolJjaTe/JbIMKOM CBOEBPEMEHHO U BIIOJIHOH Mepe.
K apyruM ocHOBaHMSM, KOTOpble IpeKpallaloT HajJloroBoe 06s3aTeslb-
CTBO, J€UCTBYIOLlEE HAJOTOBOE 3aKOHOAATENBCTBO YKPAUHBI OTHOCHT:
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1) TMKBUAALUI0 OPUAUYECKOTO JHLE; 2) cMepTh GU3UYECKOro JIUIA,
NpU3HAHUE ero HeJleeCcloCOOHBIM MM NPoNaBLUIUM 6e3 BecTH; 3) yTpaTa
JIMIIOM MPU3HAKOB HAaJIOrOMJIATEbIUKA, KOTOpPble ONpeJieJieHbl 3TUM
KozmekcoM; 4) oTMeHa HasloroBod 065S3aHHOCTH B IPeJyCMOTpPEHHBIN
3aKoHO/aTeJbCTBOM croco6 (cT.37 HasoroBoro Kojiekca YKpauHblI).
s npuMepa, ctaTbs 44 HasnoroBoro kojekca Poccuiickoit @egepanuu
npeJyCMaTpPUBaeT CJeAylolie OCHOBAaHMSI MpeKpalleHUs HaJIoroBOd
o6s13a”HHOCTH: 1) ynuiaTa Hasiora (c6opa) HaJoroIJaTeabIIUKOM; 2) BO3-
HUKHOBEHHE WHBIX 06CTOSITE/NbCTB, C KOTOPBIMKM HaJIOTOBOE 3aKOHOJa-
TeJIbCTBO CBA3bIBAET MpeKpallleHre HAaJI0TOBOH 06513aHHOCTH; 3) CMepTh
HaJIOTOIJIaTEe/IbI[MKA WJIM NpU3HAHHWE ero ymepuiuM; 4)JIMKBUAALHUS
OpraHW3alyy — HaJIOTOIJIaTe bIIUKA 0CJIe TPOBeleHUs JIMKBUJALIMOH-
HOW KOMHUCCHEH BCcexX pacyeToB C 010/ PKeTaMH (BHEGIOKeTHBIMU OHIa-
Mu).16

XoTs Bpsiji JIU MOXKHO CYUTATh CMepPTh GU3UYECKOTO JIMIA — HAJIOTO-
IJIaTeNbIINKA WK JUKBUJALUIO OPTraHU3alUi — HaJIOTOMJAaTebIHKa
OCHOBaHHEeM HpeKpallleHusI HaJIOroBoro o6s3aTesbCcTBa. B aToii cutya-
I[MM OCHOBAHMUSIMH, YTO MPEKPAIAIOT HAJOTOBOE 0053aTEIbCTBO TAaKUX
JIUII, SIBJISIETCS YILJIATa HAJIOTA 3a CYET CPEJICTB U UMYIIECTBA 3TUX JIMI]
HacJeJHUKaMH /IMKBUJALMOHHOW KOMHCCHEH, a B cjlydyae HEeJO0CTaTOY-
HOCTHU UMYILECTBA /IJisl UCTIOJIHEHUS] HAJIOTOBOr'0 06513aTe/IbCTBA — CIIU-
CcaHUe HaJIOTOBOW 3aJJ0/PKEHHOCTH, YTO COOTBETCTBEHHO U IMPeAyCMOo-
TpeHo ctaTbsiMU 97 — 101 HasoroBoro kozekca YKpauHbl.

Bei3blBaeT COMHeHHe M IlepeHeceHHe B HaJoroBoe 3aKOHOJAaTeJb-
ctBO npegJsioxkenHoro H. I[1. KyuepsiBeHKO Takoro ocHoBaHHUA NpeKpale-
HUS HaJIOroBOTO 00513aTejibCTBA (B pelaKLIMM YYeHOro — HaJIoroBOH
06513aHHOCTH) KaK yTpaTa JIMLOM IPU3HAKOB HaJloromaTe bliuka. Tak,
H. II. Ky4yepsiBeHKo nmuuieT: “ITH 06CTOATENbCTBA BbIAENAOT crieliudu-
YecKyI0 I'pyNIy HaJ0r0B, peasu3anus 0643aHHOCTeH 0 KOTOPBLIM 6a3u-
pyeTcsl Ha MOHATHUM HaJOTOIIaTe bLIMKA KaK CHelMaJbHOro CyobeKTa.
K TakoMy poay niaTekaM MOKHO OTHECTH, HAalIpUMep, HaJor C BJaJie/b-
1IeB TPAHCHOPTHBIX CPEACTB U APYTUX CAMOXOAHBIX MAalIMH U MeXaHU3-
MOB. OCOGEHHOCTBIO 3THUX OOCTOSTENbCTB, YTO MPEKpalal0T UCIOJIHE-
HUe Ha/JOoroBOH O06GS3aHHOCTH, SIBJSAETCA TO, YTO HAJOTOIJAaTeJbLIUK
IpoJ0J/KaeT CyllecTBOBaTb Kak 06s3aHHOE JIML0, HO yTpaTa UK U3Me-

16 BELYKH, V. S. and D. V. VINNITSKIY. Tax Law in Russia. Moscow: Norma, 2004. 320 p.
ISBN 5-89123-851-9 [in the Russian original BEJIBIX, B. C. u /I. B. BAHHULIKUH. Haoz0-
goe npaso Poccuu. MockBa: Hopma, 2004. 320 c. ISBN 5-89123-851-9].
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HEHUE ero OT/eJbHbIX TPU3HAKOB UCKJIOYAET HaJIOTOBYI0 0053aHHOCTh
M0 KOHKPETHOMY BHUJy mJaTexa. Pusndyeckoe JIMIO MOXET OCTAaBaThCA
06sI3aHHBIM II0 1[€JIOMY KOMILJIEKCY HAJIOTOBBIX IJIaTEXeW, HO yTpaTa
TPAHCIIOPTHOT'O CPEeACTBA OOYCJAaBJIMBAaeT OTCYTCTBHE Y HEro 00s3aH-
HOCTH IO y4eTy, yIJlaTe U OTYETHOCTU OTHOCUTEJBbHO HaJjora C BJa-
JleJIblieB TPaHCIOPTHBIX CPpeACTB. bosiee Toro, Takue 06s3aHHOCTH CBS-
3aHbl pAaKTUYECKH He MPOCTO C HAJIMYUEM TPAHCIOPTHOTO CPEJICTBA, HO
Cero HUCHoJib30BaHUEM, BO3JiepKaHHE OT KOTOPOTO MOXXET MPHUBECTH
K HEHCIOJIHEHHIO HaJI0TOBOM 06s13aHHOCTH .17

Ha Ham B3rjisj, NoHATHe “IpekpallleHHe HaJ0roBoro o6ssaTesib-
cTBa” HEO6X0UMO NPHUMEHATb K HAJIOTOBOMY 006513aTeJIbCTBY, KOTOpoOe
y»Ke BO3HUKJIO U cyliecTByeT. HasoroBoe 06513aTe/IbCTBO B Pery/IsSIPHBIX
HaJlorax OrpaHH4YeHO YeTKUMH BpeMeHHbIMHU paMKaM{U — HaJOTOBbIM
nepuofoM. YTpaTa o6’beKTa HaJjiora B JaHHOM HaJIOrOBOM Ilepuojie, He
MOPOJUT HaJIOroBoe 06513aTe/IbCTBO HAJIOrOMJIATENbIUKA 10 JaHHOMY
HaJIOry B OyAylleM, HO OTHOCHUTE/JbHO 3TOr0 HaJOTOBOI0 Iepuoja OHO
Oy/eT CyLeCTBOBATb U JO/DKHO ObITb HCIIOJHEHO HaJIOroIJjaTesIbliu-
koM. [lo HalleMy MHEHHIO, 06CTOATENbCTBAMH, KOTOpbIe NMpeKpalanT
HaJIoroBoe 06513aTe/IbCTBO, KPOMe ero MCIOJHEHUS HaJIoToIJIaTe s bIIu-
KOM, TaKxe SBJSIOTCA: YJep)XaHHe HaJora HaJIoOrOBbIM areHTOM;
NpUHYAUTENbHOE B3bICKAaHHE HAJOTOBOM 3a/J0/DKEHHOCTH; CIIMCaHUe
HaJIOTOBOM 3a/l0/DKEHHOCTH, B Cjyyae NpU3HaHUsA ee 6e3HaJeXHOMH;
yIJjaTa Hajora B cJy4ae cMepTH QU3UYECKOTo JIMLQA, JUKBUAALUHN WU
peopraHu3alyy HPUAUYECKOro JHMLA ero HpaBONpeeMHUKOM; 3a4eT
W3JIMIIHEe YIJIaY4eHHOW CyMMbl HaJlora WM B3bICKAHHON HaJIOTOBOM
3a/J0/DKEHHOCTH B CYeT OyAYIIMX IJIaTexeH.

WHTepecHbiM 3aMMcTBOBaHHMeM u3 Hasorosoro kogekca Poccuid-
ckoil Qenepanuu SABJseTCA NMpeaycMOTpeHHas B HasoroBoM Kojekce
YKpavuHbI BO3MOXHOCTh “IPHOCTAaHOBJIEHHS] UCIIOJHEHHs HaJIOTOBOIO
o6s13aTesnbcTBa”. Tak, ecaIM UMYIIECTBO HeJleeCnocoOHOro UIN 6e3BecCT-
HO MNpPOMAaBUIEro JIMIA HEeAO0CTATOYHO [ o6ecrneyeHUs HCIOJTHEHUS
JIEHeXKHbIX 0053aTeJbCTB TaKoro (GU3WYECKOTO JIMIA, a Takke JJis
VILUIaTbl HAaYUCJAEeHHbIX MTpadHbIX (GUHAHCOBBIX) CAaHKLUMUH, TO cyMma
HaJIOTOBOU 3aI0/DKEHHOCTH CIHMCBHIBAETCS B IOPSJIKe, YCTAHOBJIEHHOM
I[eHTPaJIbHBIM OPraHOM roCyJapCTBEHHOHN HaJIOrOBOMU CAYKOBI. B ciryvae

17 KUCHERIAVENKO, M. P. Course of Tax Law. In: Doctrine of the Tax: Volume III. Kharkiv:
Legas; Right, 2005, p. 403. ISBN 966-8467-42-6 [in the Russian original KYUYEPABEHKO,
H. I1. Kypc nHasoroBoro npaga. B: Yuenue o Hanoz2e: Tom III. XapbkoB: Jlerac; [IpaBo, 2005,
c.403.ISBN 966-8467-42-6].
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OTMEHbI CYJIOM pellleHUs O MPU3HAHUM (U3UYECKOro Jiula 6e3BEeCTHO
MNPOMAaBILIMM HWJIM NPUHSATHS pPElIeHUsI 0 BO30GHOBJIEHUM TPaKAaHCKOU
J1eecrioco6HOCTH (PU3UYECKOro JHlLla NPHU3HAHHOTO HEJeeclnoCcOOHbIM,
JleHeXKHOe 00513aTeJIbCTBO TaKOro pU3WYECKOro JIMIa BO30OHOBJISIETCS
B YaCTH CIHCAaHHBIX CyMM HasoroB. lllTpadHbie (priHaHCOBBIE) CAaHKIIUU
B TAKOM CJIy4yae He YIJIAYWBAIOTCS 32 MePUO/ C AHS NPU/IaHUsI 3aKOHHON
CUJIbl PELIEHUI0 Cy/la O MPU3HAHUU QU3UUECKOTO JIUIa 6Ge3BECTHO MpPo-
NaBIIMM WJIM HEJEeeCHOCOOHBIM /0 JHs NPHUAAHUS 3aKOHHOU CHUJIbI
pellleHHI0 06 OTMeHe pelleHUs O IPpU3HAHUU GU3UYECKOro Juna 6e3-
BECTHO NMPONABIINM HJIM PelleHHs 0 BO306HOBIEHHUH IPAXKAAHCKOU Jlee-
croco6HOoCTH puandeckoro Jyiuna (1. 99 HasoroBoro kojekca YKpauHbl).

3akro4yeHue

[loabITOXKUBAs Bblllle U3JI0KEHHOE, HEOOXOAMMO OTMETHUTD CAeAyIolIee.
CucteMaTusalys U KogudUKalys HaJIOTOBOT0 3aKOHOAATEIbCTBA SABJISA-
€TCsl BaXKHBIM 3TallOM ero pas3BUTHs. 3ajlauell KoAUUKALUK SBJISIETCSA
He MPOCTO co6paHHe HAJOrOBOI'0 3aKOHOAATeJbCTBA B eJUHBIA HOpMa-
TUBHO-IIPABOBOM aKT, a COrJIaCOBaHUE U BbIPabOTKA €MHONU HAJOr0BO-
NpPaBOBOM TEPMUHOJIOTHHU, YCTPAaHEHHEe MPO6EJOB U KOJUIM3UIN B MPaBo-
BOM peryJUpOBaHUU. BaXKHBIM 3/IeMEHTOM TaKOW KoAUPUKALUU SIBJIS-
€TCs y4eT MO3UTHBHOTO OMbITA 3apy0eXXHbIX CTPaH U HAay4YHBIX pa3pabo-
TOK y4yeHbIX. B mpuHsaTOoM HajioroBoM Kojiekce YKpauHbl MOXXHO YBU-
JeThb MHOro 3auMcTBoBaHMM ¢ Hasmorosoro kozgekca Poccuiickon depe-
panuy, B YaCTHOCTH, OTHOCUTEJIbHO HAJIOTOBOM 00513aHHOCTH U ee MHA-
MUKU. 3aUMCTBYs noJjoxeHus Hanmorosoro kozekca Poccuiickoit depe-
paunuy, aBTopaM HasioroBoro kojiekca YKpauHbl I11eJ1eco06pa3Ho ObLIO0
ObI TaKXe NMPOBECTH aHAJIM3 NMPAKTUKU UX NpuMeHeHus. Beab Hasoro-
BbIM KojJekc Poccuiickoit @efiepaniiu Takxke JlajieK OT HUAeasa U MHOTO
€ro MOJIOKEHUW KPUTUYHO BOCHPUHHUMAETCS YYEHbIMH, B TOM YHCJIE
U OTHOCHUTEJIbHO OTpeZie/IeHHs] IOHSATHUS HaJIOTOBOU 0613aHHOCTH, OCHO-
BaHU ee BOBHUKHOBEHMS, U3BMEHEHUN U IpeKpallleHus.
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Ius Puniendi and Its Sources in the Era
of the European Integration - Selected Issues
on the Example of Poland?

Renata Pawlik

Abstract: Historically, criminal law and the right to punish were the sover-
eign competence of the State and one of its most essential prerogatives,
which is not to say that the criminal law system functioned in a vacuum. lus
puniendi was traditionally understood as the exclusive right of the State to
establish the principles of criminal liability, the scope of its own jurisdic-
tion, the range of criminalization, and specific sanctions for typified offenc-
es. Membership of the European Union raises an issue of specific relations
that exist between the European Union laws and domestic laws; the core of
the European integration rests on the relationships between national sov-
ereignty and the European Union membership. This issue is related to the
limits of the openness of the domestic order to the European Union laws
and the associated constitutional doubts as to the limits and guarantees of
sovereignty which takes on special importance with regard to ius puniendi,
where sovereignty is usually defined as an exclusive right of the State and,
at the same time, as the capacity to freely set the regulations of broadly
understood criminal law, to determine its own jurisdiction, and to choose
the manner and scope of interstate cooperation in criminal cases.

Key Words: lus Puniendi; Criminal Law; the European Integration; the Eu-
ropean Union; Sovereignty; Poland.

Introduction

Historically, criminal law and the right to punish were the sovereign
competence of the State and one of its most essential prerogatives, which
is not to say that the criminal law system functioned in a vacuum.2 lus

1 This paper is part of a research project funded from the resources of the National Science
Centre (NCN 2011/03/D/HS5/01456).

2 WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogélna. 1. wyd. Krakéw: Znak, 2010,
p. 69 and following. ISBN 978-83-240-1351-7; see also interesting monograph NOWAK, C.
Wptyw proceséw globalizacyjnych na polskie prawo karne. 1. wyd. Warszawa: Wolters
Kluwer; Akademia Leona KoZminskiego, 2014. 420 p. ISBN 978-83-264-3487-7; KWIE-
CIEN, R. Suwerenno$é¢ paristwa: Rekonstrukcja iznaczenie idei w prawie miedzynarodo-
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puniendi was traditionally understood as the exclusive right of the State
to establish the principles of criminal liability, the scope of its own juris-
diction, the range of criminalization, and specific sanctions for typified
offences. T. Hobbes considered the power to punish as grounded in the
law of nature (ius naturale); the establishment of a State meant that the
subjects waived their ius naturale and thus reinforced the prerogative of
the sovereign.3 For ]. Locke, political society could only be formed on
condition that individuals would give up the power to judge and to pun-
ish. Members of the nascent organism put their natural right in the hands
of the community, but reserved the right to appeal against it. From that
moment on, the role of the community was to confer the power to judge
and to punish on designated individuals; these were then responsible for
resolving disputes among community members and punishing those who
violated the law.*

In 1993, following many years of political, economic, and social inte-
gration and based on the Maastricht Treaty signed on February 7t,
1992,5 the European Union officially came into being; now it brings to-

wym. 1. wyd. Krakéw: Zakamycze, 2004. 204 p. ISBN 83-7333-435-1; KELSEN, H. Princi-
ples of International Law. 15t ed. New York: Rinehart, 1952, pp. 190-194; KELSEN, H. Das
Problem der Souverdnitidt und die Theorie des Vélkerrechts: Beitrag zu einer reinen
Rechtslehre. 2. Aufl. Aalen: Scientia Verlag, 1960 [reprint]. 320 p.; KRUGER, H. and G.
ERLER. Zum Problem der Souverdnitdt. 1. Aufl. Karlsruhe: C. F. Miiller, 1957. 104 p.;
SCHLIESKY, U. Souverdnitdt und Legitimitdt von Herrschaftsgewalt: Die Weiterentwicklung
von Begriffen der Staatslehre und des Staatsrechts im europdischen Mehrebenensystem.
1. Aufl. Tiibingen: Mohr Siebeck, 2004. 815 p. ISBN 978-3-16-148121-5; HELIOS, ]. and W.
JEDLECKA. Suwerennos$¢ w dobie proceséw integracyjnych iglobalizacyjnych. 1.wyd.
Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 2004, pp. 22-31. Prawo, nr 291.
ISBN 978-83-229-2492-1; and WOLPIUK, W. ]. ed. Spdr o suwerennos¢. 1. wyd. Warszawa:
Wydawnictwo Sejmowe, 2001. 201 p. ISBN 83-7059-548-0.

ADAMCZYK, T. Prawo do karania w umowie spotecznej: (XVII-XVIII w.). In: ]J. PRZY-
GODZKI and M. PTAK, eds. Spoteczeristwo a wtadza: Ustrdj, prawo, idee. 1. wyd. Wroctaw:
Kolonia Limited, 2010, p. 339. ISBN 978-83-60631-18-8.

ADAMCZYK, T. Prawo do karania w umowie spotecznej: (XVII-XVIII w.). In: ]J. PRZY-
GODZKI and M. PTAK, eds. Spoteczeristwo a wtadza: Ustrdj, prawo, idee. 1. wyd. Wroctaw:
Kolonia Limited, 2010, p. 344. ISBN 978-83-60631-18-8.

Consolidated Version of the Treaty on European Union. O] EU C 115, 2008-05-09, pp. 13-
45; cf. more on that subject by PAWLIK, R. Identity of Criminal Law at the Time of the Eu-
ropean Integration Based on the Example of Poland - Some Comments. Societas et iuris-
prudentia [online]. 2015, vol. 3, no. 1, pp. 133-175 [cit. 2016-04-18]. ISSN 1339-5467.
Available at: http://sei.iuridica.truni.sk/archive/2015/01/SEI-2015-01-Studies-Pawlik-
Renata.pdf.
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gether 28 countries and 6 potential new candidates.® The European Un-
ion comprises groups that differ considerably in terms of culture, lan-
guage, and religion; this can significantly enrich the community? but also
requires the introduction of measures to ensure that the differences are
respected.? Article 4.29 of the current Treaty on European Union clearly
decrees that the European Union shall respect the equality of the Mem-
ber States before the Treaties and their national identity.10

The legal basis for Poland’s accession to the European Union is laid
down in the Constitution of April 2rd, 1997, which allows the organs of
the State authority to delegate some of their competences in relation to

o

Austria (1995), Belgium (1952), Bulgaria (2007), Croatia (2013), Cyprus (2004), Czech
Republic (2004), Denmark (1973), Estonia (2004), Finland (1995), France (1952), Greece
(1981), Spain (1986), Netherlands (1952), Ireland (1973), Lithuania (2004), Luxembourg
(1952), Latvia (2004), Malta (2004), Germany (1952), Poland (2004), Portugal (1986),
Romania (2007), Slovakia (2004), Slovenia (2004), Sweden (1995), Hungary (2004),
United Kingdom (1973), Italy (1952). Kraje. In: Unia Europejska [online]. 2016 [cit. 2016-
04-18]. Available at: http://europa.eu/about-eu/countries/index_plhtm.

7 KALAGA, W. ed. Dylematy wielokulturowosci. 1. wyd. Krakéw: Towarzystwo Autoréw
i Wydawcow Prac Naukowych Universitas, 2004. 366 p. ISBN 83-242-0362-1; KUNINSKI,
M. ed. Integracja europejska. 1.wyd. Krakéw: Osrodek Mysli Politycznej; Ksiegarnia
Akademicka, 2000. 205 p. ISBN 83-7188-358-7; WALUCH, K. Polityka kulturalna Unii Eu-
ropejskiej. 2. wyd. Plock: Novum, 2004. 321 p. ISBN 83-89416-33-6; KRZYSZTOFEK, K.
and A. SADOWSK]I, eds. Pogranicza imultikulturalizm w warunkach Unii Europejskiej.
1. wyd. Bialystok: Uniwersytet w Bialymstoku, Instytut Socjologii, 2004. 388 and 227 p.
ISBN 83-89031-87-6; BEKASINSK]I, ., E. PONCZEK and A. SEPKOWSK], eds. Tozsamosé eu-
ropejska - wielokulturowos¢ - globalizacja. 1. wyd. Wtoctawek: Wydawnictwo Panst-
wowej Wyzszej Szkoty Zawodowej, 2007. 247 p. ISBN 978-83-60607-08-4; and BARSKA,
A. and M. KORZENIOWSKI, eds. Wielokulturowos¢ - miedzykulturowos¢ - transkul-
turowos¢ w perspektywie europejskiej i pozaeuropejskiej. 1. wyd. Opole: Wydawnictwo
Uniwersytetu Opolskiego, 2007. 313 p. ISBN 978-83-7395-251-5.

The Stockholm Programme - An Open and Secure Europe Serving and Protecting Citizens.
OJ EU C 115, 2010-05-04, pp. 1-38.

Article 4 added, amended, and numbered based on the numbering system laid down in
the Article 1.5, Article 5.1, and Article 5.2 of the Treaty of Lisbon Amending the Treaty on
European Union and the Treaty Establishing the European Community [signed at Lisbon,
13 December 2007, entered into force on 1 December 2009]. O] EU C 306, 2007-12-17,
pp. 1-271.

10 WOJTOWICZ, K. Zachowanie tozsamosci konstytucyjnej panstwa polskiego w ramach
UE - uwagi na tle wyroku TK z 24.11. 2010 r. (K 32/09). Europejski Przeglgd Sqdowy.
2011, nr 11, p. 4. ISSN 1895-0396; cf. also more on that subject by PAWLIK, R. Identity of
Criminal Law at the Time of the European Integration Based on the Example of Poland -
Some Comments. Societas et iurisprudentia [online]. 2015, vol. 3, no.1, pp.133-175
[cit. 2016-04-18]. ISSN 1339-5467. Available at: http://sei.iuridica.truni.sk/archive/
2015/01/SEI-2015-01-Studies-Pawlik-Renata.pdf.
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certain matters to specific entities mentioned in the document.!! The
process of accession and the associated transfer of prerogatives do not
mean that the State waives its sovereignty for the sake of the European
Union, but merely transfers some of its competences, within limits set by
the principle of the State sovereignty upheld as a national value in the
Preamble to the Constitution.!2

Criminal law serves to defend public order against harmful behav-
iour, guarantees order, security, and social cohesion and restores trust in
the principles violated by crime and their authority; it stands apart from
other branches of the law as it uses a severe instrument that substantial-
ly encroaches into the sphere of civil rights and liberties, i.e. the penal
sanction.!3 At the same time, to an extent greater than any other branch
of the law, criminal law reflects social attitudes towards individual cul-
tural, moral, and financial issues and is particularly likely to be affected
by social changes.1# For all these reasons, it is accepted that its principles
should be laid down by the State authorities in a manner appropriate for
the enactment of legal norms. By defining punishable offences and rele-
vant sanctions, the State exercises its sovereign right to punish, known as
ius puniendi.ls

Membership of the European Union raises an issue of specific rela-
tions that exist between the European Union laws and domestic laws; the
core of the European integration rests on the relationships between na-

11 GARLICK], L. Polskie prawo konstytucyjne: Zarys wyktadu. 2. wyd. Warszawa: Liber, 1998,
p. 410.ISBN 83-7206-013-4.

12 GARLICK]I, L. Uwagi do wstepu [do Konstytucji Rzeczypospolitej Polskiej]. In: K. DZIALO-
CHA, L. GARLICKI, P. SARNECKI, W. SOKOLEWICZ and J. TRZCINSKI. Konstytucja Rzeczy-
pospolitej Polskiej: Komentarz: Tom I. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 1999,
p- 14. ISBN 978-83-7059-450-3; see also Judgement of the Polish Constitutional Tribunal
Ref. No.K18/04 [2005-05-11]; Judgement of the Polish Constitutional Tribunal Ref.
No. U 5/04 [2006-07-18]. OTK ZU no. 7/A/2006, item 80; Judgement of the Polish Consti-
tutional Tribunal Ref. No.K31/06 [2006-11-03]. OTKZU no.10/A/2006, item 147;
Judgement of the Polish Constitutional Tribunal Ref. No. K 54/05 [2007-03-12]. OTK ZU
no. 3/A/2007, item 25; and Judgement of the Polish Constitutional Tribunal Ref. No. Kp 5/
081[2009-12-16]. OTK ZU no. 11/A/20009, item 170.

13 See Case of Commission of the European Communities v. Council of the European Union
[2005-09-13]. Judgement of the Court of Justice of the European Union, 2005, C-176/03.

14 WOJCIECHOWSK], B. Interkulturowe prawo karne: Filozoficzne podstawy karania w wielo-
kulturowych spoteczeristwach demokratycznych. 1. wyd. Torun: Wydawnictwo Adam Mar-
szatek, 2009, p. 393. ISBN 978-83-7611-285-5, and the sources used therein.

15Cf. also SAKOWICZ, A. Zasada ne bis in idem w prawie karnym. 1.wyd. Biatystok:
Temida 2; Wydziat Prawa Uniwersytetu w Biatymstoku, 2011, p. 166 and following. ISBN
978-83-89620-89-7.
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tional sovereignty and the European Union membership.1¢ This issue is
related to the limits of the openness of the domestic order to the Europe-
an Union laws and the associated constitutional doubts as to the limits
and guarantees of sovereignty which takes on special importance with
regard to ius puniendi, where sovereignty is usually defined as an exclu-
sive right of the State and, at the same time, as the capacity to freely set
the regulations of broadly understood criminal law, to determine its own
jurisdiction, and to choose the manner and scope of interstate coopera-
tion in criminal cases.!?

The notion of sovereignty in the era of the European integration

The notion of sovereignty sparks major controversies in legal doctrine
and its scope has been evolving.1® The Polish legal literature commonly
assumes sovereignty as a special attribute of the State defined as inde-
pendence from any other entity of international law. Frequently listed
elements of sovereignty include, to name just a few, exclusive jurisdiction
over its citizens and territory, the right to decide on membership in in-

16 POPLAWSKA, E. ed. Konstytucja dla rozszerzajqcej sie Europy. 1. wyd. Warszawa: Instytut
Spraw Publicznych, 2000, p. 44. ISBN 83-86917-84-9; WROBEL, A. ed. Wprowadzenie do
prawa Wspdlnot Europejskich (Unii Europejskiej). 2. wyd. Krakéw: Zakamycze, 2004, p. 55.
ISBN 83-7333-410-6; BALABAN, A. Traktat konstytucyjny Unii Europejskiej a tradycje
konstytucyjne panstw cztonkowskich. In: S. DUDZIK, ed. Konstytucja dla Europy: Przyszly
fundament Unii Europejskiej. 1. wyd. Krakéw: Zakamycze, 2005, p. 54. ISBN 83-7444-067-
8; and BALA, P. , Tozsamos$¢ konstytucyjna” a traktat z Lizbony. Tezy wyroku Federalnego
Trybunatu Konstytucyjnego z 30 czerwca 2009 r. Ius Novum. 2010, nr 2, p. 7 and follow-
ing. ISSN 1897-5577.

17 SAKOWICZ, A. Zasada ne bis in idem w prawie karnym. 1.wyd. Biatystok: Temida 2;
Wydziat Prawa Uniwersytetu w Biatymstoku, 2011, p. 136. ISBN 978-83-89620-89-7.

18 GORSKI, A. Europejskie ciganie karne: Zagadnienia ustrojowe. 1. wyd. Warszawa: Wolters
Kluwer, 2010, pp.203-218. ISBN 978-83-264-0422-1; HELIOS, ]J. and W. JEDLECKA.
Suwerennos¢ w dobie proceséw integracyjnych iglobalizacyjnych. 1.wyd. Wroctaw:
Wydawnictwo Uniwersytetu Wroctawskiego, 2004, pp. 22-31. Prawo, nr 291. ISBN 978-
83-229-2492-1; WOLPIUK, W.]. ed. Spér o suwerennosc. 1. wyd. Warszawa: Wydawnictwo
Sejmowe, 2001. 201 p. ISBN 83-7059-548-0; and WOJTOWICZ, K. Suwerenno$¢ w pro-
cesie integracji europejskiej. In: W. J. WOLPIUK, ed. Spér o suwerennos$é. 1. wyd. Warsza-
wa: Wydawnictwo Sejmowe, 2001, pp. 156-176. ISBN 83-7059-548-0. See also MAR-
SZALEK, A. Suwerennosé a integracja europejska w perspektywie historycznej: Spor o istote
suwerennosci i integracji. 1. wyd. £.6dz: Instytut Europejski, 2000. 368 p. ISBN 83-86973-
74-9; KRANZ, |. ed. Suwerennos¢ i ponadnarodowos¢ a integracja europejska. 1. wyd. War-
szawa: Prawo iPraktyka Gospodarcza, 2006. 242 p. ISBN 83-60201-21-8; and LESZ-
CZYNSKI, Z. and S. SADOWSKI, eds. Suwerennosé paristwa we wspdtczesnych stosunkach
miedzynarodowych. 1.wyd. Warszawa: Wydawnictwo Wyzszej Szkoly Pedagogicznej
TWP, 2005. 511 p. ISBN 83-88278-66-5.
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ternational political organizations, and the right to implement an inde-
pendent financial, budgetary, and fiscal policy.1?

The notion of sovereignty has substantially evolved over time.20 L.
Ehrlich defined it as primary self-rule and whole rule manifested in the
control of people and territory.2! J. J. Rousseau was at first a staunch op-
ponent of any transfer or division of sovereignty, as he identified it with
general will. Legislative power whose role was to create laws could only
belong to the people; the people, however, could not have executive
power, since the latter resolved particular issues. Rousseau further in-
cluded the judiciary under executive power, since court judgments were
particular acts; the sovereign could grant the right to punish, but could
not exercise it itself.22 A social contract and the subsequent move from
the state of nature towards organized forms of coexistence meant that
the individual lost the right to judge and to punish. From that moment on,
the right rested with designated bodies and, in T. Hobbes’ theory, exclu-
sively with the sovereign who could vest selected individuals with the
authority to exercise it or grant executive power, as described by Locke
and Rousseau.23 H. Kelsen draws a distinction between internal and ex-
ternal sovereignty, where the former is taken to mean the full authority
over people within a given territory and the latter refers to the absolute
autonomy in developing mutual relations with other States;2* being

19 KACZOROWSKI, P. Uwagi o pojeciu pafistwa isuwerennosci. In: S. SOWINSKI and J.
WEGRZECKI, eds. Suwerennos¢ parnstwa ijej granice. 1. wyd. Warszawa: Wydawnictwo
Uniwersytetu Kardynata Stefana Wyszynskiego, 2010, p. 65. ISBN 978-83-7072-622-5.

20 Interesting and comprehensive reflections on the subject can be found in the monograph
GORSKI, A. Europejskie Sciganie karne: Zagadnienia ustrojowe. 1. wyd. Warszawa: Wolters
Kluwer, 2010. 499 p. ISBN 978-83-264-0422-1.

21 EHRLICH, L. Prawo miedzynarodowe. 4. wyd. Warszawa: Wydawnictwo Prawnicze, 1958,
p- 123 and following; and KLAFKOWSKI, A. Prawo miedzynarodowe publiczne. 1. wyd.
Warszawa: Panstwowe Wydawnictwo Naukowe, 1964, p. 64.

22 ADAMCZYK, T. Prawo do karania w umowie spotecznej: (XVII-XVIII w.). In: ]. PRZY-
GODZKI and M. PTAK, eds. Spoteczeristwo a wtadza: Ustrdj, prawo, idee. 1. wyd. Wroctaw:
Kolonia Limited, 2010, p. 346. ISBN 978-83-60631-18-8.

23 ADAMCZYK, T. Prawo do karania w umowie spotecznej: (XVII-XVIII w.). In: ]. PRZY-
GODZKI and M. PTAK, eds. Spoteczeristwo a wtadza: Ustrdj, prawo, idee. 1. wyd. Wroctaw:
Kolonia Limited, 2010, p. 346. ISBN 978-83-60631-18-8.

24 STRUPP, K. and H.-J. SCHLOCHAUER, Hrsg. Wérterbuch des Volkerrechts. 2.vollig neu
bearb. Aufl. Berlin: Walter de Gruyter, 1960, pp. 554-555; for more on the subject cf.
WOJTYCZEK, K. Przekazywanie kompetencji parnstwa organizacjom miedzynarodowym.
1. wyd. Krakéw: Wydawnictwo Uniwersytetu Jagiellonskiego, 2007, p. 37 and following.
ISBN 978-83-233-2411-9; see also KRANZ, ]. Suwerenno$¢ panstwa a prawo miedzy-
narodowe. In: W. J. WOLPIUK, ed. Spér o suwerennos¢. 1. wyd. Warszawa: Wydawnictwo
Sejmowe, 2001. 201 p. ISBN 83-7059-548-0; and SIDJANSKI, D. Wspélna kultura europe-
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amember of the European Union restricts sovereignty in this sense to
a certain degree. As rightly assumed by A. Marszatek, such sovereignty
could only exist if the State was the only legal entity; this, however, is not
the case today. In the era of the European integration, W. Czaplinski ar-
gues against dividing the notion of sovereignty and maintains that the
State hands over not a part of its sovereignty, but only some of its compe-
tences.25 A, Wasilkowski, likewise, underscores that the transfer of com-
petences to the European Union bodies does not restrict sovereignty as
such, but merely its exercise; further, he claims that the issue of national
sovereignty is separate from that of the State sovereignty and, with the
former in mind, the integration process should be legitimized, to the
greatest extent possible, by means of democratic processes.2¢ According
to J. Barcz, the delegation of competence does not entail the loss of the
State sovereignty with respect to the transferred prerogatives.?” The lit-
erature is dominated by an essentially narrow definition of sovereignty
understood as the sum total of the powers of the three main branches of
the State authority: legislative, executive, and judicial.28

The principle of national sovereignty is expressed in the Article 4 of
the Constitution which stipulates that the supreme authority in the Re-
public of Poland is vested in the Nation and that the Nation exercises its
authority directly or through representatives. In accordance with this
principle, it is the Nation, understood as all the citizens of the Republic,
which wields the prerogatives of the sovereign, i.e. independent authori-
ty in foreign affairs and supreme authority in internal affairs, both prima-
ry and legally unconstrained. The Nation lays down the forms and meth-

jska jako fundament federalizmu europejskiego. Podzielona suwerenno$¢ w Unii Europe-
jskiej. In: W. CZAPLINSKI, I. LIPOWICZ, T. SKOCZNY and M. WYRZYKOWSKI, eds. Suweren-
nos¢ i integracja europejska: Materiaty pokonferencyjne. 1. wyd. Warszawa: Centrum Eu-
ropejskie Uniwersytetu Warszawskiego, 1999, pp. 292-296. ISBN 83-910081-9-3.

25 MARSZALEK, A. Suwerennos¢ a integracja europejska w perspektywie historycznej: Spor
o istote suwerennosci i integracji. 1. wyd. L.6dz: Instytut Europejski, 2000, pp. 23-24. ISBN
83-86973-74-9.

26 WASILKOWSKI, A. Uczestnictwo w strukturach europejskich a suwerenno$¢ panstwowa.
Paristwo i Prawo. 1996, vol. 51, nr 4-5, p. 20 and following. ISSN 0031-0980.

27BARCZ, ]. W sprawie modelu przysztej Unii Europejskiej: integracja zréznicowana czy
integracja elastyczna?. Panstwo i Prawo. 2015, vol. 70, nr 5, pp. 19-35. ISSN 0031-0980;
and BARCZ, ]. Traktat z Lizbony: Wybrane aspekty prawne dziatari implementacyjnych.
1. wyd. Warszawa: LexisNexis, 2012, p. 48 and following. ISBN 978-83-7620-987-6.

28 LANG, W., ]. WROBLEWSKI and S. ZAWADZKI. Teoria paristwa i prawa. 3.zm. wyd. War-
szawa: Panstwowe Wydawnictwo Naukowe, 1986. 547 p. ISBN 83-01-06633-4.
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ods of exercising its legislative power in the Constitution and is bound by
the latter until it is legally amended.2?

The doctrine of international law holds the view that today the no-
tion of absolute, unlimited sovereignty belongs firmly in the past. The
doctrine distinguishes between constraints on sovereignty that stem
from the will of the State and are thus considered legitimate under inter-
national law and infringements on sovereignty committed against the
will of the State and contrary to international law. The literature on the
subject also underscores that by incurring obligations: the State does not
necessarily restrict its own freedom of action, but rather extends its spec-
trum to areas from which it was previously absent; the capacity to con-
tract international obligations belongs to the legal nature of the State and
constitutes its identity under international law. Accordingly, it cannot be
considered a factor that restricts sovereignty; its primary role is rather to
act as its proof.30

Thus understood, sovereignty may be diminished in the process of
internationalization, but its essence remains intact. The State still re-
mains at the centre of integration processes around the world and volun-
tarily incurring international obligations, be it by ratifying international
conventions or by acceding to international organizations, is the manner
in which it exercises its sovereignty. What indeed changes is the area of
its exclusive competence, as laid down in the Article 4.2 of the Treaty on
the Functioning of the European Union.3!

Sovereignty is assumed to be one of the most significant barriers to
the European integration in criminal cases, but also a major determinant
in creating repressive law in general.32 Article 90.1 of the Constitution
provides for full transfer of competences of the State authority in certain

29 COMPLAK, K. Komentarz do art. 4 [Konstytucji Rzeczypospolitej Polskiej]. In: R. BALICKI,
M. BARTOSZEWICZ, K. COMPLAK, M. HACZKOWSKA, A. LAWNICZAK and M. MASTER-
NAK-KUBIAK. Konstytucja Rzeczypospolitej Polskiej: Komentarz. 1. wyd. Warszawa: Lex-
isNexis, 2014, pp. 17-18. ISBN 978-83-278-0812-7.

30 KWIECIEN, R. Suwerenno$é paristwa: Rekonstrukcja iznaczenie idei w prawie miedzy-
narodowym. 1. wyd. Krakéw: Zakamycze, 2004, p. 128. ISBN 83-7333-435-1.

31NOWAK, C. Wplyw proceséw globalizacyjnych na polskie prawo karne. 1. wyd. Warszawa:
Wolters Kluwer; Akademia Leona Kozminskiego, 2014. 420 p. ISBN 978-83-264-3487-7,
and the sources quoted therein.

32 GORSKI, A. Europejskie $ciganie karne: Zagadnienia ustrojowe. 1. wyd. Warszawa: Wolters
Kluwer, 2010, p. 203 and following. ISBN 978-83-264-0422-1.
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matters, including ius puniendi.33 The transfer of the latter, as rightly not-
ed by W. Wrébel, involves a restriction of sovereignty; it means that sanc-
tioning norms established by an international organization can be intro-
duced into the domestic legal order and that the influence of the Consti-
tution on these acts will be limited.3* The Polish legal literature notes that
sovereignty is not mentioned in the Article 90 of the Constitution; this
reflects the idea that Poland’s membership in the European Union does
not take away or restrict its sovereignty in any way.3> P. Winczorek
points out that the European clause in the Polish Constitution plays
a fundamental role in determining the manner in which sovereignty is
exercised. In the Article 91.2, he claims the Constitution itself defines the
ways of resolving normative conflicts, granting the law of the interna-
tional organization precedence over statutes, but not over the Constitu-
tion.36

Following the adoption of the Lisbon Treaty, the expansion of the Eu-
ropean Union competences at the expense of the effective exercise of the
sovereign State authority by the individual Member States has petrified
and deepened; the States, however, still decide about the competences of
the European Union institutions and thus maintain control over the inte-
gration process and their own constitutional identity.37 The Lisbon Trea-
ty has fundamentally reorganized the legal forms of action in the former
third pillar. By means of directives adopted in accordance with the ordi-
nary legislative procedure, the European Parliament and the Council lay
down minimum rules concerning the definition of criminal offences and
sanctions in the areas of particularly serious crime with a cross-border

33 Pursuant to the Article 90 of the Constitution of the Republic of Poland, “The Republic of
Poland may, by virtue of international agreements, delegate to an international organiza-
tion or international institution the competence of organs of the State authority in rela-
tion to certain matters”.

3¢ BURZYNSKI, P. Ustawowe okreslenie sankcji karnej. 1. wyd. Warszawa: Wolters Kluwer,
2008. 213 p. ISBN 978-83-7601-011-3, and sources quoted therein.

35 Especially GARLICKI, L. Polskie prawo konstytucyjne: Zarys wyktadu. 13. wyd. Warszawa:
Liber, 2009, p. 57. ISBN 978-83-7206-156-0.

36 WINCZOREK, P. Komentarz do Konstytucji Rzeczypospolitej Polskiej z dnia 2 kwietnia
1997 r. 2. rozszerz. i popr. wyd. Warszawa: Liber, 2008, p. 173 and following. ISBN 978-
83-7206-082-2.

37 BIERNAT, S. Zasada efektywno$ci prawa wspé6lnotowego w orzecznictwie Europejskiego
Trybunatu Sprawiedliwo$ci. In: S. BIERNAT, ed. Studia z prawa Unii Europejskiej. 1. wyd.
Krakéw: Wydawnictwo Uniwersytetu Jagiellonskiego, 2000, p. 47 and following. ISBN 83-
233-1383-0; and BARCZ, . Traktat z Lizbony: Wybrane aspekty prawne dziatar implemen-
tacyjnych. 1. wyd. Warszawa: LexisNexis, 2012, p. 78 and following. ISBN 978-83-7620-
987-6.
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dimension. Article 82 of the Treaty on the Functioning of the European
Union lists areas of crime such as terrorism, human trafficking and the
sexual exploitation of women and children, illicit drug trafficking, illicit
arms trafficking, money laundering, corruption, counterfeiting of means
of payment, computer crime, and organized crime.38

The Member States transfer some of their competences to the Com-
munities;3? however, according to A. Wasilkowski, this does not mean
that their sovereignty is restricted, because, above all, there arises no de-
pendence on another State in this case.#9 Competences are handed over
to jointly established institutions that operate in a mutually agreed-on
manner and serve shared objectives.*! In a sense then the process merely
restricts the exercise of sovereignty, but not sovereignty as such or as A.
Sakowicz and R. Kwiecien put it in a “legal straitjacket”.42 Still, it should
be kept in mind that the Article 4.243 of the current Treaty on European
Union states that the European Union should respect the equality of the
Member States before the Treaties and their national identities, inextri-
cably linked to their basic political and constitutional structures, includ-
ing regional and local self-government, and should respect the basic func-
tions of the State, especially those that aim at ensuring its territorial in-
tegrity and maintain public order and protect national security; the latter
in particular is the exclusive responsibility of each individual Member
State. The competences of the European Union are limited by the princi-

38 GORSKI, A. Europejskie Sciganie karne: Zagadnienia ustrojowe. 1. wyd. Warszawa: Wolters
Kluwer, 2010, p. 203 and following. ISBN 978-83-264-0422-1.

39 Judgement of the Polish Constitutional Tribunal Ref. No. K 18/04 [2005-05-11]; and Judge-
ment of the Polish Constitutional Tribunal Ref. No. K 32/09 [2010-11-24].

40 WASILKOWSKI, A. Uczestnictwo w strukturach europejskich a suwerenno$¢ panstwowa.
Paristwo i Prawo. 1996, vol. 51, nr 4-5, p. 20 and following. ISSN 0031-0980.

41 WASILKOWSKI, A. Uczestnictwo w strukturach europejskich a suwerenno$¢ panstwowa.
Paristwo i Prawo. 1996, vol. 51, nr 4-5, p. 20 and following. ISSN 0031-0980; and SA-
KOWICZ, A. Zasada ne bis in idem w prawie karnym. 1. wyd. Biatystok: Temida 2; Wydziat
Prawa Uniwersytetu w Biatymstoku, 2011, p. 149 and following. ISBN 978-83-89620-89-
7.

42 SAKOWICZ, A. Zasada ne bis in idem w prawie karnym. 1.wyd. Bialystok: Temida 2;
Wydziatl Prawa Uniwersytetu w Biatymstoku, 2011, p. 149. ISBN 978-83-89620-89-7, and
the sources quoted therein.

43 Article 4 added, amended, and numbered based on the numbering system laid down in
the Article 1.5, Article 5.1, and Article 5.2 of the Treaty of Lisbon Amending the Treaty on
European Union and the Treaty Establishing the European Community [signed at Lisbon,
13 December 2007, entered into force on 1 December 2009]. OJ EU C 306, 2007-12-17,
pp. 1-271.
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ple of conferral: competences not conferred on the European Union by
the Treaties are the sole province of the Member States.**

As regards the division of competences between the European Union
and its Member States in light of the Lisbon Treaty, Article 3.6 of the
Treaty on European Union is particularly important: the Union “shall
pursue its objectives by appropriate means commensurate with the
competences which are conferred upon it in the Treaties”, and compe-
tences “not conferred upon the Union in the Treaties remain with the
Member States” (Article 4.1 of the Treaty on European Union). The prin-
ciple essentially asserts the sovereignty of the Member States relative to
the European Union which cannot go beyond the competences that are
explicitly conferred upon it and reinforces the sovereignty of the Member
States, since its primary objective is the welfare of Nations. It should be
kept in mind that the very question of the accession to the European Un-
ion and the transfer of competences under the Article 90 of the Constitu-
tion have already been subject to constitutional review in the case
K 18/04.%> In the justification of the judgment, the Constitutional Tribu-
nal stated that the legislator stands by the principle of uniformity of the
legal system, irrespective of whether the individual legal acts within it
are the product of domestic legislation or international regulations (of
varying scope and nature) covered by the constitutional catalogue of the
sources of the law. In the doctrine, it is accepted that the European Union
law is not fully external to the Polish State.*¢

System of sources and sources of criminal law and the law of
misdemeanours in the era of the European integration

As S. Ehrlich aptly points out, the “modern man lives among a plurality of
normative systems that create a universe of binding patterns of behav-

4“4 WOJTOWICZ, K. Zachowanie tozsamosci konstytucyjnej pafistwa polskiego w ramach
UE - uwagi na tle wyroku TK z 24.11. 2010 r. (K 32/09). Europejski Przeglgd Sqdowy.
2011, nr 11, p. 6 and following. ISSN 1895-0396.

4 BIERNAT, S. Glosy do wyroku Trybunatu Konstytucyjnego z11.5. 2005 r. (zgodno$¢
Traktatu akcesyjnego z Konstytucja RP) K 18. Kwartalnik Prawa Publicznego. 2005, nr 4,
p. 205. ISSN 1642-9591.

46 BIERNAT, S. Prawo Unii Europejskiej a prawo panstw cztonkowskich. In: J. BARCZ, ed.
Prawo Unii Europejskiej: Zagadnienia systemowe. 3.wyd. Warszawa: Prawo i Praktyka
Gospodarcza, 2006, pp. 253-303. ISBN 83-60201-22-6; see also Judgement of the Polish
Constitutional Tribunal Ref. No. K 18/04 [2005-05-11]; and BIERNAT, S. Glosy do wyroku
Trybunatu Konstytucyjnego z 11.5. 2005 r. (zgodnos¢ Traktatu akcesyjnego z Konsty-
tucja RP) K 18. Kwartalnik Prawa Publicznego. 2005, nr 4, p. 205. ISSN 1642-9591.
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iour”.#7 It should be noted at this juncture that, first, the shape of the legal
system in a given State is a product of both original solutions and bor-
rowings from other systems,*8 since, as rightly remarked by T. Stawecki,
legal systems do not evolve in isolation, but interact with one another
and a natural flow of inspirations between individual normative systems
constitutes one of the most important manners in which legal cultures
can be said to evolve.#? In the Polish doctrine, this view is represented by
the notion of the multi-centricity of the legal system which understands
the European Union laws and domestic laws as acting in unison and the
notion of comprehensive interdependence which sees the reciprocal rela-
tions between the European Union and its Member States as mutual ad-
justments and cooperation on the part of the Member States and the Eu-
ropean Union.>°

The issue of the sources of law is subordinate to the issue of the sys-
tem that in positive law is based on the principle of hierarchy, derived
directly from the principle of a democratic State based on the rule of
law.51 The system of sources in a given State is understood to comprise
all the forms of legislative activity that are accepted under a given legal
system and to ensure that the resulting legal norms will belong to a sys-
tem of mutually interrelated and hierarchically ordered laws.52 In legal
science, the issue of sources is of paramount importance; it determines

47 EHRLICH, S. Wigzqgce wzory zachowania: Rzecz o wielosci systeméw norm. 1. wyd. War-
szawa: Panstwowe Wydawnictwo Naukowe, 1995, p. 351. ISBN 83-01-11738-9.

48 GRAZIADE], M. Comparative Law as the Study of Transplants and Receptions. In: M.
REIMANN and R. ZIMMERMANN, eds. The Oxford Handbook of Comparative Law. 1st ed.
Oxford: Oxford University Press, 2008, p. 474. ISBN 978-0-19-953545-3.

49 STAWECKI, T. Konwergencja i dywergencja porzadkéw prawnych w sferze tworzenia
prawa. In: 0. NAWROT, S. SYKUNA and ]. ZAJADLO, eds. Konwergencja czy dywergencja
kultur i systeméw prawnych?. 1. wyd. Warszawa: C. H. Beck, 2012, p. 32. ISBN 978-83-255-
3140-9.

50 BARCZ, ]. W sprawie modelu przysztej Unii Europejskiej: integracja zrdznicowana czy
integracja elastyczna?. Paristwo i Prawo. 2015, vol. 70, nr 5, pp. 19-35. ISSN 0031-0980,
and the sources quoted therein, in particular LETOWSKA, E. ,Multicentryczno$¢” systemu
prawa i wyktadnia jej przyjazna. In: L. OGIEGLO, W. POPIOLEK and M. SZPUNAR, eds.
Rozprawy prawnicze: Ksiega pamigtkowa profesora Maksymiliana Pazdana. 1. wyd. Kra-
kéw: Zakamycze, 2005, pp.1127-1146. ISBN 83-7444-148-8; and BARCZ, ]. Gtéwne
kierunki reformy ustrojowej Unii Europejskiej (aspekty instytucjonalno-prawne). Parist-
wo i Prawo. 2015, vol. 70, nr 7, pp. 23-55. ISSN 0031-0980.

51 GARLICKI, L. Polskie prawo konstytucyjne: Zarys wyktadu. 2. wyd. Warszawa: Liber, 1998,
p. 122.ISBN 83-7206-013-4.

52 BORUCKA-ARCTOWA, M. and J. WOLENSKI. Wstep do prawoznawstwa. 2. wyd. Krakéw:
Wydawnictwo Uniwersytetu Jagiellonskiego, 1997, p. 21. ISBN 83-233-1065-3.
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the origin and forms that binding laws may take.>3 The situation differs
between continental systems and common law systems. A. von Bogdandy
identifies the principle of the rule of law as dominant in the European le-
gal science;5* in the system of positive law courts only apply the law, but
have no authority to create it.>> In common law systems, on the other
hand, the courts also play a role in legislation. Reasons for this solution
include the lack of reception of the Roman law and the fragmentary na-
ture of legislative activity.>¢

Article 87 of the Constitution of the Republic of Poland defines which
acts shall constitute universally binding laws: the Constitution, statutes,
ratified international agreements, regulations, and enactments of local
law.57 At the same time, the principle of hierarchy means that an act
passed on at a lower level must be compliant with that adopted at a high-
er level, with the highest rank in the system of positive law reserved for
the Constitution.58 In accordance with the Article 8.2 of the latter, the
provisions of the Constitution shall apply directly.5° Constitutional norms
and principles determine the interpretation of statutory provisions and
their scope of application and also the scope of their validity.6° In compli-

53 GAWLOWICZ, I. and P. LASKI. Zwyczaj miedzynarodowy a Konstytucja RP z 1997 r. In: A.
BALABAN, |. CIAPALA and P. MIJAL, eds. Zrédla prawa w Rzeczypospolitej Polskiej:
W 15 lat po wejsciu w zycie konstytucji z 2 kwietnia 1997 roku. 1. wyd. Szczecin: Uniwer-
sytet Szczecinski, Wydzial Prawa i Administracji, 2013, p. 47 and following. ISBN 978-83-
933087-4-3.

5¢Von BOGDANDY, A. and ]. BAST, Hrsg. Europdisches Verfassungsrecht: Theoretische und
dogmatische Grundziige. 2. vollst. aktualis. und erw. Aufl. Berlin: Springer, 2009, p. 62 and
following. ISBN 978-3-540-73809-1.

55 BORUCKA-ARCTOWA, M. and ]. WOLENSKI. Wstep do prawoznawstwa. 2. wyd. Krakéw:
Wydawnictwo Uniwersytetu Jagiellonskiego, 1997, p. 14. ISBN 83-233-1065-3.

56 BORUCKA-ARCTOWA, M. and J. WOLENSKI. Wstep do prawoznawstwa. 2. wyd. Krakéw:
Wydawnictwo Uniwersytetu Jagiellonskiego, 1997, p. 18. ISBN 83-233-1065-3.

57 SKRZYDLO, W. Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. 2. wyd. Kra-
kéw: Zakamycze, 1999, p. 82 and following. ISBN 83-7211-066-2.

58 GARLICKI, L. Polskie prawo konstytucyjne: Zarys wyktadu. 2. wyd. Warszawa: Liber, 1998,
p. 125. ISBN 83-7206-013-4; and TULEJA, P. Stosowanie Konstytucji RP w swietle zasady
Jjej nadrzednosci (wybrane problemy). 1. wyd. Krakéw: Zakamycze, 2003, p. 61 and follow-
ing. ISBN 83-7333-210-3.

59 MAKSANTY, N. Konstytucja jako Zrédio prawa - z perspektywy zasad jej bezposredniego
stosowania. In: M. ZUBIK and R. PUCHTA, eds. Zrédta prawa z perspektywy pietnastu lat
obowiqzywania Konstytucji. 1. wyd. Warszawa: Uniwersytet Warszawski, Wydziat Prawa
i Administracji, Koto Naukowe Prawa Konstytucyjnego Legislator, 2013, p. 13 and follow-
ing. ISBN 978-83-933893-1-5.

60 Judgement of the Polish Constitutional Tribunal Ref. No. P 12/98 [2000-03-22]. 0OTK 2000/
2/67.
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ance with the principle of primacy, the Constitution furnishes the basis
for the system of positive law in Poland and all legal acts must be in
agreement with it.61 Whether a given constitutional provision can be the
basis for adjudication is determined on the basis of the criterion of con-
creteness and precision.®? The Constitutional Tribunal is a competent
body charged with passing judgments on the compliance of normative
acts with the Constitution; pursuant to the Article 190.1 of the Constitu-
tion of the Republic of Poland, its judgments are universally binding and
final.63

Pursuant to the Article 89.1, in connection with the Article 91.2 of the
Constitution, international agreements ratified by Parliament have prec-
edence over the statutes in the hierarchy of sources.®* Many normative
acts (international agreements ratified by Poland) include, among others,
the European Convention for the Protection of Human Rights and Fun-
damental Freedoms of November 4t, 1950, with the additional protocols
that are binding on Poland,®® and the International Covenant on Civil and
Political Rights.66

Following Poland’s accession to the European Union, under the Arti-
cle 91.3 of the Constitution, the domestic order has also been expanded
to encompass the European Union laws. Primary laws take precedence
over the statutes based on general rules (Article 91.3 of the Constitution),
while the secondary European Union laws are applied directly and take
precedence over the statutes.t” In the context of Poland’s membership in

61 TULEJA, P. Stosowanie Konstytucji RP w Swietle zasady jej nadrzednosci (wybrane prob-
lemy). 1. wyd. Krakéw: Zakamycze, 2003, p. 54 and following. ISBN 83-7333-210-3.

62 MAKSANTY, N. Konstytucja jako zrédto prawa - z perspektywy zasad jej bezposredniego
stosowania. In: M. ZUBIK and R. PUCHTA, eds. Zrédta prawa z perspektywy pietnastu lat
obowiqgzywania Konstytucji. 1. wyd. Warszawa: Uniwersytet Warszawski, Wydzial Prawa
i Administracji, Koto Naukowe Prawa Konstytucyjnego Legislator, 2013, p. 16 and follow-
ing. ISBN 978-83-933893-1-5.

63 WROBEL, W. Zmiana normatywna izasady intertemporalne w prawie karnym. 1.wyd.
Krakéw: Zakamycze, 2003, p. 166 and following. ISBN 83-7333-128-X.

64 GARLICK], L. Polskie prawo konstytucyjne: Zarys wyktadu. 2. wyd. Warszawa: Liber, 1998,
p. 147.1SBN 83-7206-013-4.

65 NOWICKI, M. A. Wokdt Konwencji Europejskiej: Krétki komentarz do Europejskiej Kon-
wencji Praw Cztowieka. 2. wyd. Krakéw: Zakamycze, 2002. 532 p. ISBN 83-7333-112-3;
and LEACH, Ph. Taking a Case to the European Court of Human Rights. 2" ed. Oxford; New
York: Oxford University Press, 2005. 794 p. ISBN 978-0-19-927528-1.

66 International Covenant on Civil and Political Rights [adopted and opened for signature in
New York on 19 December 1966]. Journal of Laws, 1977, no. 38, item 167.

67 GARLICK], L. Polskie prawo konstytucyjne: Zarys wyktadu. 2. wyd. Warszawa: Liber, 1998,
pp. 149-150. ISBN 83-7206-013-4.
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the European Union, it should also be kept in mind that even though the
Lisbon Treaty as such does not discuss the principle of primacy; it is cov-
ered by the Declaration No. 17 annexed to the Treaty.58 The general prin-
ciple is that the enactment of criminal law should be left to the domestic
legislature of each Member State; as regards the interests of the Europe-
an Union, the manner in which they are realized is also left for the Mem-
ber States to decide, with the caveat that relevant regulations should be
efficient and effective.®?

Pursuant to the Article 91.1 of the Constitution, once a ratified inter-
national agreement has been promulgated in the Journal of Laws, it be-
comes a component of the legal system of the Republic of Poland and ap-
plies directly, unless its application depends on the enactment of a stat-
ute. International agreements that lead to the delegation of the State
competences “in relation to certain matters” to an international organiza-
tion or an international institution, mentioned in the Article 90.1 of the
Constitution, always require ratification. The Constitutional Tribunal
leaves no doubt that neither the Article 90.1 nor the Article 91.3 can pro-
vide a legal basis for granting an international organization or institution
the authority to pass on legislation or to take decisions contrary to the
Constitution of the Republic of Poland. In particular, these norms cannot
be used to justify the transfer of competences the extent of which would
prejudice the functioning of the Republic of Poland as a sovereign and
democratic State.”?

68 KRAJEWSKI, M. Akty prawa pochodnego Unii Europejskiej i mozliwo$¢ kontroli ich
konstytucyjnosci. In: M. ZUBIK and R. PUCHTA, eds. Zrédta prawa z perspektywy pietnastu
lat obowigzywania Konstytucji. 1.wyd. Warszawa: Uniwersytet Warszawski, Wydziat
Prawa i Administracji, Koto Naukowe Prawa Konstytucyjnego Legislator, 2013, p. 25.
ISBN 978-83-933893-1-5; and KASTELIK-SMAZA, A. Spér o prymat prawa europejskiego
po wejsciu w zycie Traktatu z Lizbony. Przeglgd Sejmowy. 2010, nr 4, p. 70. ISSN 1230-
5502.

69 KROL-BOGOMILSKA, M. Kary pieniezne w prawie antymonopolowym: W ustawie o ochro-
nie konkurencji i konsumentéw, w europejskim prawie wspélnotowym. 1. wyd. Warszawa:
Konieczny i Kruszewski, 2001, p. 322 and following. ISBN 83-88715-04-6; see also PAW-
LIK, R. Kompetencje Wsp6lnot Europejskich i Unii Europejskiej do stanowienia sankgcji
karnych. In: T. BIERNAT, ed. Europeizacja prawa. 1.wyd. Krakéw: Krakowskie To-
warzystwo Edukacyjne - Oficyna Wydawnicza AFM, 2008, pp.99-123. ISBN 978-83-
7571-021-2; and PAWLIK, R. Identity of Criminal Law at the Time of the European Inte-
gration Based on the Example of Poland - Some Comments. Societas et iurisprudentia
[online]. 2015, vol. 3, no. 1, pp. 133-175 [cit. 2016-04-18]. ISSN 1339-5467. Available at:
http://sei.iuridica.truni.sk/archive/2015/01/SEI-2015-01-Studies-Pawlik-Renata.pdf.

70 Judgement of the Polish Constitutional Tribunal Ref. No. K 18/04 [2005-05-11]. OTK ZU
no. 5/A/2005, item 49.
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It should be noted that the legal system of the European Union is
a very specific kind of law which can be classified neither under domestic
law nor international public law, even though it rests on the classical in-
ternational and legal basis, namely, the adjustment of the individual wills
of the Member States, and its evolution goes towards ever greater inde-
pendence.”! It is sometimes described as a subsystem of international
law; it is closed, autonomous, and governed by its own principles’2 based
on the rule of law and respect for the fundamental rights.”3 As regards
criminal law, one might be tempted to resort to a concept of E. Letowska
and claim that the monocentric model in this case is replaced by a multi-
centric model, with a plurality of decision-making centres that lay down
the law and determine its interpretation.”*

It is now clear that the European Union can directly influence the
shape of domestic criminal law.”5> A new era in the development of the
European criminal law was hailed by the Lisbon Treaty’¢ which created

71 AHLT, M. and M. SZPUNAR. Prawo europejskie. 3. wyd. Warszawa: C. H. Beck, 2002. 233 p.
ISBN 83-7110-368-9; HERDEGEN, M. Prawo europejskie. 1. wyd. Warszawa: C. H. Beck,
2004, p. 82. ISBN 83-7387-145-4; and JEDLECKA, W. Pojmowanie autonomii prawa eu-
ropejskiego. In: S. WRONKOWSKA, ed. Polska kultura prawna a proces integracji europe-
Jjskiej. 1. wyd. Krakéw: Zakamycze, 2005, p. 238 and following. ISBN 83-7444-023-6.

72JEDLECKA, W. Pojmowanie autonomii prawa europejskiego. In: S. WRONKOWSKA, ed.
Polska kultura prawna a proces integracji europejskiej. 1. wyd. Krakdw: Zakamycze, 2005,
p- 246 and following. ISBN 83-7444-023-6.

73 WYROZUMSKA, A. Prawo miedzynarodowe w systemie prawa wspélnotowego - zagad-
nienia teorii i praktyki. In: J. KOLASA and A. KOZLOWSK]I, eds. Prawo miedzynarodowe
publiczne a prawo europejskie. 1.wyd. Wroctaw: Wydawnictwo Uniwersytetu Wroc-
tawskiego, 2003, pp. 73-74. ISBN 83-229-2360-0.

7#LETOWSKA, E. Multicentryczno$¢ wspdtczesnego systemu prawa ijej konsekwencje.
Paristwo i Prawo. 2005, vol. 60, nr 4, pp. 3-10. ISSN 0031-0980; and RUSZKOWSK], J. Po-
nadnarodowos¢ w systemie politycznym Unii Europejskiej. 1.wyd. Warszawa: Wolters
Kluwer, 2010, p. 263. ISBN 978-83-264-0493-1.

75 KROLIKOWSKI, M. Ewolucja unijnego prawa karnego ijego interakcje z prawem kra-
jowym. In: A. MAREK and T. OCZKOWSK], eds. Problem spdjnosci prawa karnego z per-
spektywy jego nowelizacji. 1. wyd. Warszawa: C. H. Beck, 2011, p. 5 and following. ISBN
978-83-255-2873-7.

76 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the
European Community [signed at Lisbon, 13 December 2007, entered into force on
1 December 2009]. O] EU C 306, 2007-12-17, pp. 1-271; BARCZ, ]. Unia Europejska na
rozstajach: Traktat z Lizbony: Dynamika igtéwne kierunki reformy ustrojowej. 2.zm.
iuzup. wyd. Warszawa: Instytut Wydawniczy EuroPrawo, 2010, p. 173 and following.
ISBN 978-83-7627-027-2; BARCZ, ]. Traktat z Lizbony: Wybrane aspekty prawne dziatan
implementacyjnych. 1. wyd. Warszawa: LexisNexis, 2012, p. 19 and following. ISBN 978-
83-7620-987-6; and CHRUSCIAK, R. Ratyfikacja Traktatu z Lizbony: Spory polityczne
i prawne. 1. wyd. Warszawa: Elipsa, 2010. 202 p. ISBN 978-83-7151-867-6.
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the institutional framework for cooperation between the European Un-
ion Member States in criminal cases.”” The Polish Constitutional Tribunal
states that for the European Union Member States, the current legal or-
der in Europe comprises multiple elements, including treaty norms, and
also norms legislated by the European Union institutions and the domes-
tic order.”8 The system is dynamic: the relationship between the Europe-
an Union system and the domestic system evolves with changes in the
European Union law. The judgment of the Constitutional Tribunal with
regard to the Accession Treaty underscored a close connection between
the principle of the primacy of the Constitution and the sovereignty of the
Republic of Poland.” This view is concurrent with the doctrine that
states that the preservation of the primacy of the Constitution in the Eu-
ropean integration process must be understood as the preservation of
the principle of the State sovereignty80 and the accession of Poland to the
European Union changes the perspective on the primacy of the Constitu-
tion, but does not undermine it.8!

In view of the above, the most important articles include Article 67.1,
Article 67.3, and Article 67.4 of the Treaty on the Functioning of the Eu-
ropean Union which clearly stipulate that the European Union consti-
tutes an area of freedom, security, and justice, with respect to the funda-
mental rights and the different legal systems and traditions of the Mem-

77 Cf., for example, BANACH-GUTIERREZ, ]. Europejski wymiar sprawiedliwosci w sprawach
karnych: W kierunku ponadnarodowego systemu sui generis?. 1. wyd. Warszawa: Instytut
Wydawniczy EuroPrawo, 2011, p. 22 and following. ISBN 978-83-7627-061-6; BIERNAT,
S. Zasada pierwszenstwa prawa unijnego po Traktacie z Lizbony. Gdariskie Studia Prawni-
cze. 2011, nr 25, p. 47 and following. ISSN 1734-5669; and BARCZ, ]. Traktat z Lizbony:
Wybrane aspekty prawne dziatarnn implementacyjnych. 1.wyd. Warszawa: LexisNexis,
2012.512 p. ISBN 978-83-7620-987-6, and the sources quoted therein.

78 The Constitutional Tribunal has passed a number of opinions on the matter, especially in
judgments concerning the Accession Treaty (K 18/04) and the Lisbon Treaty (K 32/09).
79 DZIALOCHA, K. Uwagi do art. 8 [Konstytucji Rzeczypospolitej Polskiej]. In: K. DZIALOCHA,
L. GARLICKI, P. SARNECKI and W. SOKOLEWICZ. Konstytucja Rzeczypospolitej Polskiej:
Komentarz: Tom V. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 2007, p. 34. ISBN 978-83-
7059-833-4; and Judgement of the Polish Constitutional Tribunal Ref. No. K 18/04 [2005-

05-11]. OTK ZU no. 5/A/2005, item 49.

80 WOJTOWICZ, K. Suwerenno$¢ w procesie integracji europejskiej. In: W. J. WOLPIUK, ed.
Spor o suwerennos¢. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 2001, p. 174. ISBN 83-
7059-548-0.

81 DZIALOCHA, K. Uwagi do art. 8 [Konstytucji Rzeczypospolitej Polskiej]. In: K. DZIALOCHA,
L. GARLICKI, P. SARNECKI and W. SOKOLEWICZ. Konstytucja Rzeczypospolitej Polskiej:
Komentarz: Tom V. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 2007, p. 22. ISBN 978-83-
7059-833-4.
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ber States.82 In accordance with the Article 67.3, the European Union en-
deavours to ensure a high level of security through measures for prevent-
ing and combating crime, racism, and xenophobia and through measures
for the coordination and cooperation between the police and judicial au-
thorities and other competent authorities, and also through the mutual
recognition of judgments in criminal matters and, if necessary, through
the approximation of criminal laws. In accordance with the Article 67.4,
the European Union facilitates access to justice, in particular through the
principle of the mutual recognition of judicial and extrajudicial decisions
in civil matters.83 Furthermore, Article 82 of the Treaty on the Function-
ing of the European Union dictates that judicial cooperation should be
based on the principle of the mutual recognition of judgments and judi-
cial decisions and should include the approximation of the laws and regu-
lations of the Member States in the areas referred to in paragraph 2 and
in the Article 83.84 The new Article 83 of the Treaty on the Functioning of

82See SZWARC-KUCZER, M. Ochrona praw jednostek w dziedzinie wspétpracy sadowej
w sprawach karnych. In: A. WROBEL, ed. Karta Praw Podstawowych w europejskim i kra-
jowym porzqgdku prawnym. 1. wyd. Warszawa: Wolters Kluwer, 2009, p. 344. ISBN 978-
83-7601-871-3.

83 Attention should be drawn to a number of executive acts, such as, for instance, Council
Framework Decision 2008/913/JHA of 28 November 2008 on Combating Certain Forms and
Expressions of Racism and Xenophobia by Means of Criminal Law. O] EU L 328, 2008-12-06,
pp- 55-58; Council Framework Decision 2008/841/JHA of 24 October 2008 on the Fight
against Organised Crime. O] EU L 300, 2008-11-11, pp. 42-45; Council Framework Decision
2003/568/JHA of 22 July 2003 on Combating Corruption in the Private Sector. O] EU L 192,
2003-07-31, pp. 54-56; Council Framework Decision 2002/946/JHA of 28 November 2002
on the Strengthening of the Penal Framework to Prevent the Facilitation of Unauthorised
Entry, Transit and Residence. O] EC L 328, 2002-12-05, pp. 1-3; Council Framework Deci-
sion of 13 June 2002 on Combating Terrorism. O] EC L 164, 2002-06-22, pp. 3-7; and jJoint
Action 96/750/JHA of 17 December 1996 Adopted by the Council on the Basis of Article K.3
of the Treaty on European Union Concerning the Approximation of the Laws and Practices
of the Member States of the European Union to Combat Drug Addiction and to Prevent and
Combat lllegal Drug Trafficking. O] EC L 342, 1996-12-31, pp. 6-8.

84 Attention should also be drawn to a number of executive acts, such as Regulation (EU)
No. 514/2014 of the European Parliament and of the Council of 16 April 2014 Laying down
General Provisions on the Asylum, Migration and Integration Fund and on the Instrument
for Financial Support for Police Cooperation, Preventing and Combating Crime, and Crisis
Management. O] EU L 150, 2014-05-20, pp. 112-142; Directive 2014/41/EU of the Europe-
an Parliament and of the Council of 3 April 2014 Regarding the European Investigation Or-
der in Criminal Matters. O] EU L 130, 2014-05-01, pp. 1-36; Directive 2014/42/EU of the
European Parliament and of the Council of 3 April 2014 on the Freezing and Confiscation of
Instrumentalities and Proceeds of Crime in the European Union. O] EU L 127, 2014-04-29,
pp- 39-50; Regulation (EU) No. 1382/2013 of the European Parliament and of the Council of
17 December 2013 Establishing a Justice Programme for the Period 2014 to 2020. O] EU
L 354, 2013-12-28, pp. 73-83; Council Decision 2009/316/JHA of 6 April 2009 on the Estab-
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the European Union, on the other hand, defines the competence of the
European Union carried out by the European Parliament and the Council
to establish minimum rules concerning the definition of criminal offences
and sanctions in the areas of particularly serious crime with a cross-
border dimension.8> An important change in comparison with the current
legal order is a change in the procedure for adopting minimum rules: in
accordance with the Treaty on the Functioning of the European Union,
these will be laid down by means of directives adopted in accordance
with the ordinary legislative procedure by the European Parliament and
the Council which is expected to boost the efficiency of harmonizing
measures in the domestic law of the Member States.86

Harmonization through adoption of minimum rules allows account-
ing for the differences between the legal systems and traditions of the in-
dividual Member States and prevents excessive interference into their
legal systems by mandating that the richness of legal solutions adopted
across the European Union should be taken into account; it prohibits im-
position of solutions used in one European Union Member State on oth-
ers. Harmonization is also meant to prevent the dominance of a given so-
lution over others, even if it is applied in many Member States.8”

lishment of the European Criminal Records Information System (ECRIS) in Application of
Article 11 of Framework Decision 2009/315/JHA. O] EU L 93, 2009-04-07, pp. 33-48; and
Council Framework Decision 2008/675/JHA of 24 July 2008 on Taking Account of Convic-
tions in the Member States of the European Union in the Course of New Criminal Proceed-
ings. O] EU L 220, 2008-08-15, pp. 32-34.

85 SZWARC-KUCZER, M. Wplyw prawa wspélnotowego na prawo karne panstw cztonkow-
skich. 1. wyd. Warszawa: Centrum Europejskie Natolin, 2006, pp. 18-19. ISSN 1732-0445;
SZWARC-KUCZER, M. Harmonizacja znamion przestepstw ikar w Traktacie z Lizbony.
Europejski Przeglgd Sqdowy. 2009, nr 5, p. 10 and following. ISSN 1895-0396; see also
PAWLIK, R. Kompetencje Wspdlnot Europejskich iUnii Europejskiej do stanowienia
sankcji karnych. In: T. BIERNAT, ed. Europeizacja prawa. 1. wyd. Krakéw: Krakowskie
Towarzystwo Edukacyjne - Oficyna Wydawnicza AFM, 2008, p. 99 and following. ISBN
978-83-7571-021-2; and GRZELAK, A. Kompetencje WE do okre$lania sankcji karnych
w przepisach prawa wspélnotowego - glosa do wyroku ETS z 13. 09. 2005 r. w sprawie C-
176/03 Komisja przeciwko Radzie. Europejski Przeglgd Sqdowy. 2006, nr 6, p. 51 and fol-
lowing. ISSN 1895-0396.

86 Cf., for instance, SZWARC-KUCZER, M. Harmonizacja znamion przestepstw i kar w Trak-
tacie z Lizbony. Europejski Przeglgd Sqgdowy. 2009, nr 5, pp. 11-12. ISSN 1895-0396.

87 Cf., for instance, KRYSZTOFIUK, G. Zasada wzajemnego uznawania orzeczen w sprawach
karnych w Traktacie Lizbonskim. Prokuratura i Prawo. 2011, nr 7-8, p. 207 and following.
ISSN 1233-2577; about the dynamics of the process, cf,, for instance, BOJARSKI, T. ed. Sys-
tem prawa karnego: Zrédta prawa karnego: Tom 2. 1. wyd. Warszawa: C. H. Beck, 2011,
p. 378. ISBN 978-83-255-1309-2; ZIELINSKA, E. Korpus przestepstw europejskich. In: A.
LAZOWSKI and R. OSTRIHANSKY, eds. Wspétczesne wyzwania europejskiej przestrzeni
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As pointed out earlier, the legislator has decided that the legal sys-
tem of the Republic of Poland should comprise many elements, encom-
passing, alongside legal acts passed by the Polish legislative bodies, the
acts of international and Community law;88 this is the legal outcome of
the Article 9 of the Constitution. One of the challenges related to Poland’s
accession to the European Union is thus to determine how the domestic
system of the sources of law and the Constitution in particular are related
to the sources of the European Union law.8?

The Polish system of the sources of criminal law and the law of mis-
demeanours encompasses code and non-code criminal law and law of
misdemeanours. Code law includes provisions that define the types of
crimes grouped in the detailed section of the Criminal Code and the Code
of Misdemeanours, while non-code law defines the crime types listed in
normative statutes that govern various areas of social life, such as the
economy, public order, healthcare, culture, and environmental protec-
tion.? The Polish system has not adopted the principle of complete codi-
fication present, for instance, in the Russian and Czech legislations.’!

prawnej: Ksiega pamigtkowa dla uczczenia 70.urodzin Profesora Eugeniusza Piontka.
1. wyd. Krakéw: Zakamycze, 2005, pp. 565-592. ISBN 83-7444-009-0; and MIK, C. Euro-
peizacja prawa karnego gospodarczego. In: A. ADAMSK], ed. Przestepczos¢ gospodarcza
z perspektywy Polski i Unii Europejskiej. 1. wyd. Torun: TNOiK - Dom Organizatora, 2003,
pp. 77-123. ISBN 83-7285-139-5.

88 LETOWSKA, E. ,Multicentryczno$¢” systemu prawa iwyktadnia jej przyjazna. In: L.
OGIEGLO, W. POPIOLEK and M. SZPUNAR, eds. Rozprawy prawnicze: Ksiega pamigtkowa
profesora Maksymiliana Pazdana. 1. wyd. Krakéw: Zakamycze, 2005, pp. 1127-1146. ISBN
83-7444-148-8.

89 PRZYBYSZ, M. Zrédta prawa Unii Europejskiej i ich wptyw na ograniczenie suwerennosci
panstwa w kontekscie orzeczenia Federalnego Trybunatu Konstytucyjnego RFN - wybra-
ne zagadnienia. In: A. BALABAN, |. CIAPALA and P. MIJAL, eds. Zrédta prawa w Rzeczypo-
spolitej Polskiej: W 15 lat po wejsciu w zycie konstytucji z 2 kwietnia 1997 roku. 1. wyd.
Szczecin: Uniwersytet Szczecinski, Wydziat Prawa i Administracji, 2013, p. 55 and follow-
ing. ISBN 978-83-933087-4-3.

9 MAREK, A. Prawo karne. 9.zm. i uaktual. wyd. Warszawa: C. H. Beck, 2009, p. 12. ISBN
978-83-255-1229-3; BOJARSKI, M. and W. RADECKI. Przestepstwa przeciwko pamieci
narodowej, obronnosci, bezpieczeristwu oséb i mienia, zdrowiu: Komentarz. 1. wyd. War-
szawa: C. H. Beck, 2002, p. 4. Pozakodeksowe prawo karne: Tom I. ISBN 83-7247-971-2;
and KROLIKOWSKI, M. and R. ZAWLOCK], eds. Kodeks karny: Czes¢ ogélna: Komentarz do
artykutow 32 - 116: Tom II. 1. wyd. Warszawa: C. H. Beck, 2010, p. 997. ISBN 978-83-255-
1325-2.

91 RADECKI, W. Nowy czeski kodeks karny. Prokuratura i Prawo. 2009, nr 7-8, p. 191. ISSN
1233-2577; BOJARSKI, M. and W. RADECKI. Przestepstwa przeciwko pamieci narodowej,
obronnosci, bezpieczeristwu oséb i mienia, zdrowiu: Komentarz. 1. wyd. Warszawa: C. H.
Beck, 2002, p. 37. Pozakodeksowe prawo karne: Tom I. ISBN 83-7247-971-2; and BOJAR-
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States that have accepted that principle rule out the existence of any pro-
visions concerning crimes and misdemeanours beyond the codes of law.
In Poland, the idea accompanied the legislative effort undertaken soon
after the country regained its independence in 1918°2 and was repre-
sented by, to name but a few, E. Krzymuski, H. Ettinger, A. Mogilnicki, W.
Pradzynski, and Z. Seyda.?3 E. Krzymyski maintained that the Criminal
Code should encompass all the acts which are subject to court judgments,
including those scattered in numerous additional statutes, and, likewise,
all misdemeanours should be incorporated into asecond Code. H.
Ettinger went even as far as to suggest that the criminal law should en-
compass absolutely all punishable offences, including misdemeanours.
He claimed that “the Nation should learn from one book what its citizens
are liable to punishment for, regardless of the authorities in charge
thereof”. A. Mogilnicki, W. Pradzynski, and Z. Seyda also argued in favour
of a code that would contain all criminal provisions from additional stat-
utes, with the reservation that these would need to form part of a sepa-
rate section because of their frequent amendments (instability).%*

Conclusions

The legal system of a given State is a sum of binding legal provisions
structured on the basis of certain accepted criteria.?> Differences be-
tween the legal systems and traditions of the Member States are account-
ed for in the process of harmonization based on the principle of mini-
mum rules. This prevents excessive interference into the individual legal
systems and requires that an array of legal solutions applied across the

SKI, M. and W. RADECKI. Przewodnik po pozakodeksowym prawie karnym. 1.wyd.
Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 1998, p. 14. ISBN 83-229-1787-2.

92 LITYNSKI, A. Wydziat karny Komisji Kodyfikacyjnej II Rzeczypospolitej: Dzieje prac nad
czesciq ogolng kodeksu karnego. 1. wyd. Katowice: Uniwersytet Slaski, 1991. 150 p. ISBN
83-226-0367-3; and BOJARSKI, M. and W. RADECKI. Przestepstwa przeciwko pamieci
narodowej, obronnosci, bezpieczeristwu oséb i mienia, zdrowiu: Komentarz. 1. wyd. War-
szawa: C. H. Beck, 2002, p. 6. Pozakodeksowe prawo karne: Tom I. ISBN 83-7247-971-2.

93 BOJARSKI, M. and W. RADECKI. Przewodnik po pozakodeksowym prawie karnym. 1. wyd.
Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 1998, p. 14 and following. ISBN
83-229-1787-2.

94 LITYNSKI, A. Wydziat karny Komisji Kodyfikacyjnej II Rzeczypospolitej: Dzieje prac nad
czescig 0ogdélng kodeksu karnego. 1. wyd. Katowice: Uniwersytet Slaski, 1991. 150 p. ISBN
83-226-0367-3; and BOJARSKI, M. and W. RADECKI. Przestepstwa przeciwko pamieci
narodowej, obronnosci, bezpieczenistwu oséb i mienia, zdrowiu: Komentarz. 1. wyd. War-
szawa: C. H. Beck, 2002, p. 6. Pozakodeksowe prawo karne: Tom I. ISBN 83-7247-971-2.

95 BORUCKA-ARCTOWA, M. and J. WOLENSKI. Wstep do prawoznawstwa. 2. wyd. Krakéw:
Wydawnictwo Uniwersytetu Jagiellonskiego, 1997, p. 39. ISBN 83-233-1065-3.
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European Union should be taken into account; it also prohibits the impo-
sition of solutions used in one European Union Member State on others.%
It should be kept in mind, however, that the interference of the European
Union legislator under the above-mentioned multicentric legal system
makes it necessary to introduce a number of transposition measures in
order to restore optimum operational efficiency to the system subjected
to the interference;?’ at the same time, attention should be paid to the
phenomenon of conflicts between the various norms resulting from these
various sources.’8

The Resolution of the European Parliament of May 22»4, 2012, on
a European Union Approach to Criminal Law points out that the exces-
sive use of criminal legislation leads to a decline in efficiency and, accord-
ingly, criminal law must be applied as a measure of last resort (ultima ra-
tio) addressing clearly defined and delimited conduct which cannot be
addressed effectively by less severe measures and which causes signifi-
cant damage to society or individuals.?® At the same time, it stresses that
proposals for the European Union substantive criminal law provisions
must fully respect the principles of subsidiarity and proportionality;
there should be no other, less intrusive measures available for address-
ing such conduct and the crime involved must be of a particularly serious
nature with a cross-border dimension or must have a direct adverse im-
pact on the effective implementation of a European Union policy in an

9 Cf., for instance, KRYSZTOFIUK, G. Zasada wzajemnego uznawania orzeczen w sprawach
karnych w Traktacie Lizbonskim. Prokuratura i Prawo. 2011, nr 7-8, p. 207 and following.
ISSN 1233-2577; about the dynamics of the process see BOJARSK]I, T. ed. System prawa
karnego: Zrédta prawa karnego: Tom 2. 1. wyd. Warszawa: C. H. Beck, 2011, p. 378. ISBN
978-83-255-1309-2; ZIELINSKA, E. Korpus przestepstw europejskich. In: A. LAZOWSKI
and R. OSTRIHANSKY, eds. Wspétczesne wyzwania europejskiej przestrzeni prawnej:
Ksiega pamigtkowa dla uczczenia 70. urodzin Profesora Eugeniusza Piontka. 1. wyd. Kra-
kéw: Zakamycze, 2005, pp.565-592. ISBN 83-7444-009-0; and MIK, C. Europeizacja
prawa karnego gospodarczego. In: A. ADAMSK], ed. Przestepczos¢ gospodarcza z perspek-
tywy Polski i Unii Europejskiej. 1. wyd. Torun: TNOiK - Dom Organizatora, 2003, pp. 77-
123.ISBN 83-7285-139-5.

97 LETOWSKA, E. Implementacyjne grzechy przeciw effet utile. Europejski Przeglgd Sqdowy.
2014, nr 1, p. 53 and following. ISSN 1895-0396; and LETOWSKA, E. Prawo w ,plynnej
nowoczesnosci”. Panistwo i Prawo. 2014, vol. 69, nr 3, p. 14. ISSN 0031-0980.

98 Compare with KROLIKOWSKI, M. Ewolucja unijnego prawa karnego ijego interakcje
z prawem krajowym. In: A. MAREK and T. OCZKOWSKI, eds. Problem spéjnosci prawa
karnego z perspektywy jego nowelizacji. 1. wyd. Warszawa: C. H. Beck, 2011, p. 33. ISBN
978-83-255-2873-7.

99 An EU Approach to Criminal Law: European Parliament Resolution of 22 May 2012 on an
EU Approach to Criminal Law (2010/2310 (INI)). OJ EU C 264 E, 2013-09-13, pp. 7-11.
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area which has been subject to harmonization measures. Further, there
should exist a need to combat a criminal offence concerned because of its
common nature and frequency of occurrence in the Member States,
meaning that there is added practical value in a common European Union
approach and that, in conformity with the Article 49(3) of the European
Union Charter of Fundamental Rights, the severity of the proposed sanc-
tions must not be disproportionate to the criminal offence.100
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Danova licencia pravnickej osoby?

Tax License of Legal Person

Matus Filo

Abstract: Enacting of tax license means an important change in taxation of
incomes of legal persons, because determination of minimum tax partially
eliminates the possibility to avoid paying of income tax. The obligation to
pay tax license differs according to conditions determined by law and the
legal regulation also includes exemptions from this obligation. By enacting
of the legislation of tax license of legal person the incomes of state budget
increased; on the other hand, determination of minimum tax in the form of
tax license influenced the establishment of business companies and resulted
in cancellation of business companies which did not develop economic ac-
tivities. In the paper the author analyses legislation of tax license and
points out the opinions of the professional public on its amendment. The
author also points out the proceeding before the Constitutional Court of the
Slovak Republic in the case of compliance of the provisions of the Income
Tax Act which regulate the issue of tax license with the Constitution of the
Slovak Republic and the Charter of Fundamental Rights and Freedoms.

Key Words: Tax; Tax License; Tax Evasions; Income Tax Act; Legal Person;
the Slovak Republic.

Abstrakt: Zakotvenie instititu dariovej licencie znamend zdsadnu zmenu
v zdariovani prijmov prdvnickych oséb, pretoZe urcenie minimdlnej vysky
dane Ciastocne eliminuje mozZnost' vyhybat' sa plateniu dane z prijmov. Po-
vinnost' platit’ dariovi licenciu sa pritom diferencuje na zdklade zdkonom
stanovenych kritérii a prdvna tprava zakotvuje aj vynimky z tejto povin-
nosti. Prijatim prdvnej tpravy dariovej licencie prdvnickej osoby sa zvysili
prijmy Stdtneho rozpoctu, na druhej strane stanovenie minimdlnej vysky
dane formou dariovej licencie ovplyvnilo zakladanie obchodnych spoloc¢nos-
ti a malo za ndsledok aj pocetné rusenie najmd tych obchodnych spolo¢nos-
ti, ktoré nevyvijali ekonomicki ¢innost. V prispevku autor analyzuje prdvnu
Upravu dariovych licencii a poukazuje na ndzory odbornej verejnosti na jej

1 PredloZeny prispevok podporila Agentira na podporu vyskumu avyvoja na zaklade
zmluvy ¢. APVV-0024-12: ,Verejna sprava a ochrana zakladnych prav a slobdd v pravnej
tedrii a praxi, zodpovedny riesitel prof. JUDr. Sonia Kos$i¢iarova, PhD.
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prijatie. Pritom neopomina konanie pred Ustavnym siidom Slovenskej re-
publiky vo veci suladu ustanoveni zdkona o dani z prijmov, ktoré upravuju
problematiku dariovych licencii, s Ustavou Slovenskej republiky, ako aj Lis-
tinou zdkladnych prdv a slobéd.

Kl'icové slova: Dari; dariovd licencia; dariové tniky; zdkon o dani z prij-
mov; prdavnickd osoba; Slovenskd republika.

Uvod

Pravna dprava daiiovej licencie je obsiahnutad v zadkone ¢. 595/2003 Z.z.
o dani z prijmov v zneni neskorsich predpisov (d’alej len ,zakon o dani
z prijmov*, ,zdkon“). Danlovu licenciu mozno v podstate povazovat za je-
den z prostriedkov na elimindciu dariovych tnikov, ktory bol do zakona
o dani z prijmov zakotveny zakonom ¢.463/2013 Z.z., ktorym sa meni
adoplia zakon ¢ 595/2003 Z.z. odani zprijmov vzneni neskorsich
predpisov a ktorym sa menia a dopliiajui niektoré zakony (d’alej len ,za-
kon ¢.463/2013 Z.z.“) s G¢innostou od 1. januara 2014. Podl'a dovodove;j
spravy je datova licencia novym instititom, ktory sa dopiiia do zakona
o dani z prijmov pre vymedzené prdvnické osoby.?2 V § 46b zakona o dani
z prijmov su upravené sadzby danovej licencie, ako aj zakonné limity jej
zniZenia, oslobodenie od jej platenia, splatnost’ a moznost zapoctu. Dario-
vd licencia je zdkonodarcom definovana ako minimdlna dari. Minimalnou
datiou sa v teérii dafiového prava rozumie vyska dane, ktord sa musi ako
najnizsie pripustna od danovnika vybrat, bez ohl'adu na vySku datiového
zakladu ¢i zaradenie danovnika do skupin pre vypocet dane.3 Tato dan sa
vybera aj v pripade danovej straty.*

Ciel'om prispevku je poukazat na diskutabilni povahu danovej licen-
cie, pokial ide o jej podstatu, pretoZe povinnost' platenia datiovej licencie
sa vztahuje na vSetky pravnické osoby, aZ na zdkonom stanovené vynim-
ky, a to bez ohl'adu na ich hospodarsky vysledok, t.j. aj v pripade, ked’ vy-
kazu danovu stratu. Podl'a zdkonodarcu ucelom pravnej upravy bolo eli-

2 Bliz8ie pozri Dévodovd sprdva k zdkonu ¢& 463/2013 Z.z., ktorym sa meni a dopliia zdkon
& 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov a ktorym sa menia a dopliiaji
niektoré zdkony.

3 BABCAK, V. Slovenské dariové prdvo. 1. vyd. Bratislava: EPOS, 2012, s. 155. ISBN 978-80-
8057-971-5.

4 JANKOVSKA, A, A. MAJTANOVA, ]. PETRENKA, O. SOBEK a K. VLACHYNSKY. Finanény
slovnik vykladovy. 1.vyd. Bratislava: Iura Edition, 2012, s. 267-268. ISBN 978-80-8078-
469-0.
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minovat daifiové Uniky a zabezpecit staly prijem do Statneho rozpoctu.
V kontexte zachovania prava damiovych subjektov na podnikanie bez
ohl'adu na ich pravnu formu poukazujeme na pravnu konstrukciu uvede-
ného nastroja, ktory sa nevztahuje na fyzické osoby - podnikatel'ov,
adavame do pozornosti nalez Ustavného stidu Slovenskej republiky,
podl'a ktorého zasah do prava na podnikanie uskuto¢neny uzakonenim
daniovych licencif je zdsahom v stilade s principom legality.

Danovnici povinni platit danovu licenciu a vyska danovej licencie

Podl'a § 46b ods. 1 zdkona o dani z prijmov je danova licencia minimalnou
dafiou, po odpocitani dl'av na dani podla § 30a alebo § 30b alebo § 52
ods. 3 a 4 a po zapocte dane zaplatenej v zahrani¢i podl'a § 45, ktort plati
datiovnik za kazdé zdatiovacie obdobie, za ktoré datiova povinnost vypo-
¢itand v dafiovom priznani je niZsia ako vySka datiovej licencie ustanove-
nej pre jednotlivého danovnika zakonom o dani z prijmov, alebo danov-
nik, ktory vykazal danovu stratu.> Vyska samotnej danovej licencie zavisi
od faktorov, medzi ktoré zarad'ujeme vysku rocného obratu dariovnika -
prdvnickej osoby, skutocnost, i dariovnik je k poslednému driu zdariovacie-
ho obdobia platitelom dane z pridanej hodnoty, a skutocnost, ¢i tdto prdv-
nickd osoba zamestndva osoby so zdravotnym postihnutim.

Na zaklade uvedeného rozliSujeme tri kategorie dariovnikov - prdv-
nickych osob, ktoré su povinné platit danovu licenciu. Do prvej kategorie
zarad'ujeme datovnika, ktory k poslednému diiu zdatiovacieho obdobia
nie je platitelom dane z pridanej hodnoty a ma ro¢ny obrat neprevysujtci
500 000 EUR. Tento danovnik je povinny zaplatit' dariovii licenciu vo vys-
ke 480 EUR. Do druhej kategorie patri danovnik, ktory je k poslednému
dnu zdanovacieho obdobia platitelom dane z pridanej hodnoty ajeho
ro¢ny obrat neprevysSuje 500 000 EUR. V § 46b ods. 2 zakona o dani
z prijmov zakonodarca tomuto danovnikovi urcuje danovu licenciu vo
vysSke 960 EUR. Do tretej kategérie zarad'ujeme danovnika, ktory za zda-
novacie obdobie dosiahol ro¢ny obrat viac ako 500 000 EUR. Uvedeny
daniovnik je podla zdkona o dani z prijmov povinny platit' dafiovu licen-
ciu vo vyske 2 880 EUR. Napriek tomu, Ze vyska danovej licencie zavisi od

5

Zakon o dani z prijmov upravuje v § 30a tl'avu na dani pre prijemcov investi¢nej pomoci
a v § 30b ul'avu na dani pre prijimatel'a stimulov. V § 52 ods. 3 a 4 zdkona o dani z prijmov
je zakotvena ulava na dani v nadvéznosti na zakon ¢. 366/1999 Z.z. o daniach z prijmov
v zneni neskorsich predpisov a v § 45 zdkon o dani z prijmov vymedzuje met6du zapoctu
dane v kontexte zamedzenia dvojitého zdanenia. Zdkon ¢. 595/2003 Z.z. o dani z prijmov
v zneni neskorsich predpisov.

STUDIES 91



a I SOCIETAS ET IURISPRUDENTIA
D | 2016, ro¢nik IV., ¢islo 2, s. 89-110

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

rocného obratu daniovnika, zdkon o dani z prijmov ro¢ny obrat nedefinu-
je, ale odvolava sa na § 6 ods. 4 zdkona ¢. 479/2009 Z.z. o organoch Stat-
nej spravy v oblasti dani a poplatkov a o zmene a doplneni niektorych
zakonov v zneni neskorsich predpisov, podl'a ktorého rocnym obratom sa
pri daiiovom subjekte uctujiicom v sustave podvojného uctovnictva ro-
zumie suhrn vynosov zo vSetkych nim vykonavanych cinnosti za prislus-
né zdanovacie obdobie a pri dafitovom subjekte Gc¢tujicom v ststave jed-
noduchého uctovnictva sihrn prijmov zo vSetkych nim vykonavanych
¢innosti za prislusné zdanovacie obdobie.

Vyska danovej licencie sa podl'a § 46b ods. 3 zakona o dani z prijmov
zniZuje na polovicu ak ide o daniovnika, ktorého priemerny eviden¢ny po-
Cet zamestnancov vo fyzickych osobach so zdravotnym postihnutim za
zdaniovacie obdobie je najmenej 20 % z celkového priemerného evidenc-
ného poctu zamestnancov vo fyzickych osobach podl'a osobitného pred-
pisu, ktorym je Vyhlaska Statistického tradu Slovenskej republiky
€.291/2014 Z.z., ktorou sa vydava Program Statnych Statistickych zisto-
vani na roky 2015 az 2017 v zneni neskorsich predpisov. Do eviden¢ného
poctu zamestnancov sa zahfnaju vSetci stali aj docasni zamestnanci, ktori
su v pracovnom, sluZobnom, Statnozamestnaneckom alebo c¢lenskom
pomere k organizacii, ako aj voleni funkcionari, ktori nevykonavaji ¢in-
nost v pracovnom pomere.6

VynimKy z povinnosti platit’ danovu licenciu

Povinnost’ platit' dariovii licenciu neplati bezvynimocne. Zakonodarca
v § 46b ods. 7 zdkona o dani z prijmov vymedzuje datiovnikov, ktor{ da-
novu licenciu neplatia. Ide o novovzniknutého dafiovnika, ktorému vznik-

6 Zakon o dani z prijmov sa odvolava na vyhlagku Statistického tiradu Slovenskej republiky
¢.358/2011 Z.z, ktorou sa vydava Program Statnych Statistickych zistovani na roky 2012
a% 2014 v zneni neskorsich predpisov, ktora viak bola nahradena vyhlaskou Statistického
uradu Slovenskej republiky ¢.291/2014 Z.z., ktorou sa vydava Program S$tatnych Statis-
tickych zistovani na roky 2015 az 2017 (dalej len ,vyhlaska ¢.291/2014“). Vyhlaska
¢.291/2014 Z.z., ktora sa zmenila vyhlaskou Statistického tiradu Slovenskej republiky
€.317/2014 Z.z., nadobudla tGcinnost 1.januara 2015, okrem § 3, ktory nadobudol G¢in-
nost’ 1.januara 2016. Podl'a § 3 sa zru$uje vyhlaska Statistického tiradu Slovenskej repub-
liky ¢.358/2011 Z.z,, ktorou sa vydava Program Statnych Statistickych zistovani na roky
2012 az 2014 v zneni vyhlasky ¢. 378/2012 Z.z. a vyhlasky ¢. 410/2013 Z.z. Zdkon ¢ 595/
2003 Z.z. o dani z prijmov v zneni neskorsich predpisov; Vyhldska Statistického tiradu Slo-
venskej republiky ¢ 291/2014 Z.z., ktorou sa vyddva Program Stdtnych statistickych zisto-
vani na roky 2015 a# 2017; a Vyhldska Statistického tiradu Slovenskej republiky & 317/2014
Z.z., ktorou sa meni vyhldska Statistického tiradu Slovenskej republiky & 291/2014 Z.z., kto-
rou sa vyddva Program $tdtnych Statistickych zistovani na roky 2015 az 2017.
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la prvykrat povinnost podat datlové priznanie za zdatiovacie obdobie,
v ktorom vznikol, okrem danovnika, ktory je pravnym nastupcom datov-
nika zruSeného bez likvidacie, o dafiovnika, ktory nie je zaloZeny alebo
zriadeny na podnikanie, o dafiovnika s pravnou formou verejnej obchod-
nej spoloc¢nosti, Narodnd banku Slovenska, a medzi danovnikov oslobo-
denych od povinnosti platenia danovej licencie sa zarad'uje aj danovnik,
ktory prevadzkuje chranenud dieliiu alebo chranené pracovisko podla
osobitného predpisu, ako aj datiovnik v likvidacii a konkurze.” Zakonom
¢.253/2015 Z.z., ktorym sa meni a dopiiia zakon ¢&.595/2003 Z.z. o dani
z prijmov v zneni neskor$ich predpisov a ktorym sa menia a dopliiaju
niektoré zakony, bola s G¢innostou od 1. januara 2016 rozsirena skupina
0s0b, ktoré neplatia danovu licenciu, o pozemkové spoloCenstva, ktoré
dosahuju len prijmy z ¢innosti podl'a § 19 ods. 1 a 2 zakona ¢.97/2013
Z.z. o pozemkovych spoloc¢enstvach v zneni neskorsich predpisov s roc-
nym obratom neprevySujucim 10 000 EUR,® a o daniovnikov, ktori podali
navrh na zruSenie bez likvidacie podla § 68 ods. 6 zakona ¢. 513/1991
Zb. Obchodny zakonnik v zneni neskorsich predpisov, okrem situacie,
ked imanie prechadza na pravneho nastupcu, ato pocnic zdanovacim
obdobim, v ktorom podali tento navrh. Ak daiiovnik vezme spat navrh na

7 Ustanovenie § 46b zakona o dani z prijmov sa prvykrat pouZije za zdarnovacie obdobie,
ktoré sa zacina najskor 1.januara 2014. Danovu licenciu vSak neplati dafiovnik, ktory sa
zru$uje s likvidaciou alebo na ktorého bol vyhlaseny konkurz v priebehu kalendarneho
roka 2014, ato za zdanovacie obdobie, ktoré konc¢i dilom predchddzajicim diiu jeho
vstupu do likvidacie alebo diiom predchadzajicim diiu vyhlasenia konkurzu. To znamens,
Ze ak bol konkurz vyhlaseny k 1.oktébru 2014, danovnik za zdanovacie obdobie od
1. januara 2014 do 30. septembra 2014 dafiovu licenciu neplati. V tejto suvislosti je dole-
Zité poznamenat, Ze dafiovnik nebude platit dafiovu licenciu ani od vyhlasenia konkurzu,
tj. od 1. oktdbra 2014, do jeho skoncenia, pretoZe sa na tento pripad vztahuje zdkonom
ustanovend vynimka z povinnosti platit daniovu licenciu. K oslobodeniu od povinnosti
platenia danovej licencie pre danovnika v konkurze a likvidacii povazujeme za potrebné
uviest, Ze za zdanovacie obdobie, ktoré sa kon¢i diiom predchadzajicim diu vstupu da-
novnika do likvidacie alebo diiu vyhlasenia konkurzu, st dafiovnici povinni platit’ dariovi
licenciu. Vynimkou je iba zdanovacie obdobie, ktoré bezprostredne predchadza zdaiova-
ciemu obdobiu zac¢inajicemu v priebehu roka 2014, v ktorom dariovnik vstipil do likvi-
dacie alebo v ktorom bol na daniovnika vyhladseny konkurz. K tomu bliz$ie pozri Zdkon
& 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov; a BRNOVA, M., M. VIDOVA
a Z. VINCUROVA. Zakon ¢& 595/2003 Z.z. o dani z prijmov s komentirom. Poradca. 2015,
ro¢. 20, ¢ 6-7, s. 385. ISSN 1335-1583.

Pri rotnom obrate neprevysujucom 10 000 EUR zdkonodarca odkazuje na § 6 ods. 4 za-
kona ¢.479/2009 Z.z. o organoch S$tatnej spravy v oblasti dani a poplatkov a o zmene
a doplneni niektorych zdkonov v zneni neskorsich predpisov, ktory vymedzuje vysku ob-
ratu. Zdakon ¢ 479/2009 Z.z. o orgdnoch Stdtnej sprdvy v oblasti dani a poplatkov a o zmene
a doplnenti niektorych zdkonov v zneni neskorsich predpisov.

@
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zruSenie bez likvidacie alebo ak sid pred vydanim rozhodnutia o zruSeni
spolocnosti zisti, Ze spolo¢nost ma obchodny majetok a nariadi jej likvi-
déciu, je datiovnik povinny podat’ dodatocné danové priznanie alebo da-
nové priznanie. Takyto danovnik je povinny podat dodato¢né danové
priznanie za zdanovacie obdobia, za ktoré neplatil daniovu licenciu, po-
¢nuc zdanovacim obdobim, v ktorom podal navrh na zrusenie bez likvi-
déacie, do konca tretieho kalendarneho mesiaca nasledujtiiceho po mesiaci,
v ktorom doslo ku spatvzatiu ndvrhu na zruSenie bez likvidacie alebo sud
nariadil likvidaciu spoloc¢nosti. V tejto lehote je priznana darnova licencia
splatna. Danovnik je povinny podat danové priznanie podla § 41 ods. 3
zakona o dani z prijmov, ak suid nariadil likvidaciu spoloc¢nosti, a plati da-
novu licenciu. Danové priznanie podla § 41 ods. 1 zdkona o dani z prij-
mov je danovnik povinny podat za zdanovacie obdobie, v ktorom doslo
ku spatvzatiu ndvrhu na zrusenie bez likvidacie, a plati dafiovu licenciu.
Dariovnikov, ktori nie st zriadeni alebo zaloZeni na podnikanie vymedzuje
zakon o dani z prijmov v § 12 ods. 3. Do tejto skupiny danovnikov zara-
d'ujeme napriklad profesijné komory, obc¢ianske zdruzenia vratane odbo-
rovych organizicii, politické strany a politické hnutia, Stadtom uznané cir-
kvi a naboZenské spolo¢nosti, obce, ako aj vyssie uzemné celky. Za da-
novnikov, ktorf nie sd zaloZeni alebo zriadeni na podnikanie, sa na ucely
zakona o dani z prijmov nepovaZzuji obchodné spolo¢nosti nezaloZené na
ucel podnikania. Oslobodenie dariovnikov s prdvnou formou verejnej ob-
chodnej spolocnosti a Ndrodnej banky Slovenska vyplyva z osobitného
vymedzenia predmetu dane. Predmetom dane tychto danovnikov su iba
prijmy zdanované danou vyberanou zrazkou podla § 43 zakona o dani
z prijmov. Pri oslobodeni dariovnikov, ktori prevddzkuji chrdnent dielriu
alebo chrdnené pracovisko, zakon o dani z prijmov odkazuje na § 55 za-
kona €.5/2004 Z.z. o sluzbach zamestnanosti a o0 zmene a doplneni nie-
ktorych zdkonov v zneni neskorsich predpisov (d’alej len ,zakon o sluz-
bach zamestnanosti“).?

9 Chranenou dieltiou a chranenym pracoviskom st pracoviska zriadené pravnickou osobou
alebo fyzickou osobou, na ktorych sii zamestnani obc¢ania so zdravotnym postihnutim
v pracovnom pomere, ktori nie st schopni najst si zamestnanie na otvorenom trhu préce,
alebo pracoviska, na ktorych sa obcania so zdravotnym postihnutim zaskol'uju alebo pri-
pravuju na pracu. Pracovné podmienky vratane narokov na pracovny vykon su na tychto
pracoviskach prispdsobené zdravotnému stavu obcCanov so zdravotnym postihnutim.
Chranend dieliia je pracovisko, na ktorom pravnicka osoba alebo fyzicka osoba zriadi viac
ako jedno pracovné miesto pre obcana so zdravotnym postihnutim a na ktorom pracuje
najmenej 50 % obcanov so zdravotnym postihnutim. Naproti tomu, za chranené pracovi-
sko sa povazuje pracovisko, na ktorom pravnickad osoba alebo fyzicka osoba zriadi pra-
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V suvislosti s vynimkou z povinnosti platit daiiovd licenciu pre da-
novnika, ktory prevadzkuje chranenu dieliiu alebo chranené pracovisko,
sa z praktického hl'adiska naskytd otazka, ¢i vynimka z platenia datiove;j
licencie sa bude vztahovat aj na danovnika, ktory prevadzkoval chrane-
nu dieliiu alebo chranené pracovisko iba ¢ast zdanovacieho obdobia. Za-
kon o dani z prijmov v § 46b bliZ$ie ne$pecifikuje dizku obdobia pre-
vadzkovania chranenej dielne alebo chraneného pracoviska na ucely
oslobodenia od platenia daniovej licencie a nedefinuje ani vypocet po-
mernej Casti daniovej licencie v pripade, ak datiovnik prevadzkuje chra-
nenu dielnu alebo chranené pracovisko len ¢ast zdanovacieho obdobia.
Predmetné ustanovenie nespecifikuje ani datum, ku ktorému maju byt
chranena dieliia alebo chranené pracovisko prevadzkované, aby danov-
nik bol opravneny uplatnit oslobodenie od platenia danovej licencie.
Z uvedeného vyplyva, Ze povinnosti platenia datiovej licencie nepodlieha
ani daiiovnik, ktory chranend dieliiu alebo chranené pracovisko pre-
vadzkuje len ¢ast zdatiovacieho obdobia. Pre uplatnenie oslobodenia tak-
tieZ nie je rozhodujuce, aby sa chranena dielna alebo chranené pracovi-
sko prevadzkovali k poslednému dnu zdanovacieho obdobia.1?

V nadvéznosti na oslobodenie novovzniknutého danovnika od po-
vinnosti platit dafiovt licenciu, ktorému vznikla prvykrat povinnost
podat’ datiové priznanie za zdanovacie obdobie, v ktorom vznikol, okrem
danovnika, ktory je pravnym nastupcom danovnika zruseného bez likvi-
dacie, je nevyhnutné dat’ do pozornosti, Ze uvedené zdanovacie obdobie
moZe byt aj kratSie ako 12 kalendarnych mesiacov. Ide o pripad, ked’ uc-
tovnym rokom danovnika je kalendarny rok a danovnik vznikol v priebe-
hu kalendarneho roka. Z toho dévodu danovnik vyuzije zdkonom prizna-
né oslobodenie v podstate iba ¢iasto¢ne. Ak by vSak uctovnym rokom
tohto datiovnika bol hospodarsky rok, oslobodenie od povinnosti platit
danovu licenciu by uvedeny danovnik vyuZil v celom rozsahu, pretoze
prvy hospodarsky rok danovnika zacina ditlom jeho vzniku, t.j. zapisom

covné miesto pre obcana so zdravotnym postihnutim a pracovné miesto sa nevytvara
v chranenej dielni.

10 Metodicky pokyn k danovej licencii pravnickej osoby podl'a § 46b zdkona ¢. 595/2003 Z.z.
o dani z prijmov v zneni neskorsich predpisov. In: Finan¢nd sprdva [online]. Banska Bys-
trica: Finan¢né riaditel'stvo Slovenskej republiky, Odbor darovej metodiky, 2015, s.5
[cit. 2016-03-14]. Dostupné na: https://www.financnasprava.sk/_img/pfsedit/Dokumen-
ty_PFS/Profesionalna_zona/Dane/Metodicke_pokyny/Priame_dane/2015.02.20_MP_dan
ova_licencie.pdf.
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do obchodného registra, a trva 12 po sebe iducich kalendarnych mesia-
cov.11

Splatnost danovej licencie

Danova licencia je splatnd v lehote na podanie danového priznania podla
§ 49 zakona. To znamena, Ze danova licencia je splatnd do troch kalen-
darnych mesiacov po uplynuti zdatiovacieho obdobia, avsak iba v pripa-
de, Ze datiovnik nema prediZent lehotu na podanie datiového priznania.
Ak danovnik poda oznamenie do uplynutia lehoty na podanie danového
priznania, tato lehota sa predlzuje najviac o tri celé kalendarne mesiace,
pricom v tejto novej lehote je splatna nielen dai, ale aj danova licencia.
V pripade datiovnika, ktorého sicast'ou prijmov su tieZ prijmy plyntce zo
zdrojov v zahranici, s vynimkou datiovnika v konkurze alebo likvidacii, sa
na zaklade ozndmenia podaného prisluSnému spravcovi dane v lehote na
podanie danového priznania predlZuje lehota na podanie danového pri-
znania, a tym i splatnost’ dane, ako aj danovej licencie najviac o Sest ce-
lych kalendarnych mesiacov. Odlisna situacia nastava, ak ide o danovnika
v konkurze alebo likvidacii, pretoZe takyto daitiovnik podava Ziadost
o prediZenie lehoty na podanie datiového priznania, a to najneskoér 15 dni
pred uplynutim lehoty na podanie daitiového priznania. V uvedenom pri-
pade spravca dane moZe rozhodnutim prediZit' lehotu na podanie datio-
vého priznania najviac o tri kalendarne mesiace, pri¢om v tejto predize-
nej lehote je splatna aj danova licencia.l?

11 J¢tovnym rokom méZe byt kalendarny rok alebo hospodarsky rok. Hospodarskym ro-
kom je obdobie nepretrzite po sebe iducich 12 kalendarnych mesiacov, ktoré nie je zhod-
né s kalendarnym rokom. K tomu bliZ$ie pozri BRNOVA, M., M. VIDOVA a Z. VINCUROVA.
Zakon ¢.595/2003 Z.z. o dani z prijmov s komentarom. Poradca. 2015, ro¢. 20, €. 6-7,
s.337-342.1SSN 1335-1583.

12 Vynimkou je podl'a § 52za ods. 9 zdkona o dani z prijmov danovnik, ktory v kalendarnom
roku 2014 meni zdatiovacie obdobie z kalendarneho roka na hospodarsky rok. Tento da-
novnik plati datiovi licenciu za zdanovacie obdobie ukoncené diiom predchadzajicim
diiu zmeny spolu s datiovou licenciou za bezprostredne nasledujiice zdatiovacie obdobie.
Uvedené ustanovenie je mozné z praktického hladiska vykladat tak, Ze v pripade zmeny
uctovného a zdatiovacieho obdobia z kalendarneho roka na hospodarsky rok, napriklad
k 1. maju 2014, danovnik - platitel’ dane z pridanej hodnoty s obratom k 30. aprilu 2014
vo vyske 510 000 EUR a vyc¢islenou daniovou povinnostou vo vyske 800 EUR je povinny
zaplatit za zdanovacie obdobie od 1.januara 2014 do 30.aprila 2014 darovu licenciu
v pomernej casti, t.j. vo vySke 960 EUR. V nadvéznosti na § 52za ods. 9 zakona o dani
z prijmov je danovnik v lehote na podanie dailového priznania do 31.jila 2014 povinny
zaplatit dan vo vyske 800 EUR. Kladny rozdiel medzi dafiovou licenciou a dafiovou po-
vinnostou vo vy$ske 160 EUR danovnik uhradi aZ spolu s daflovou povinnostou za bez-
prostredne nasledujtce zdatiovacie obdobie od 1. maja 2014 do 30. aprila 2015. Blizsie
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Platenie danovej licencie za zdanovacie obdobie kratSie ako
12 bezprostredne po sebe nasledujuicich kalendarnych mesiacov

V zaujme predchddzania nadmernému daflovému zataZeniu a zachovania
principu danovej spravodlivosti danovnik plati za zdanovacie obdobie
kratSie ako 12 bezprostredne po sebe nasledujicich kalendarnych me-
siacov dariovti licenciu iba v pomernej vyske, v zavislosti od poctu kalen-
darnych mesiacov zdanovacieho obdobia. To znamenj, Ze datiova licencia
sa vypocita vo vyske sicinu 1/12 danovej licencie podl'a § 46b ods. 2 za-
kona o dani z prijmov a poctu kalendarnych mesiacov zdatovacieho ob-
dobia. Ide napriklad o zdanovacie obdobie, ktoré konc¢i dinom predcha-
dzajucim dnu vstupu danovnika do likvidacie, zdanovacie obdobie, ktoré
kon¢i ditom predchadzajicim dnu vyhlasenia konkurzu na danovnika,
ako aj o zmenu zdanovacieho obdobia z kalendarneho roka na hospodar-
sky rok alebo naopak, alebo o zmenu zdatiovacieho obdobia z hospodar-
skeho roka na iny hospodarsky rok.13

Narok na zapocet danovej licencie

Kladny rozdiel medzi dafiovou licenciou a datiou vypocitanou v daiiovom
priznani je mozné zapocitat’ na datiovd povinnost pred uplatnenim pred-
davkov na dan najviac v troch bezprostredne po sebe nasledujicich zdario-
vacich obdobiach, nasledujucich po zdanovacom obdobi, za ktoré bola
danova licencia zaplatend, a to len na ta cast danovej povinnosti, ktora
prevySuje sumu danovej licencie. Zdkon o dani z prijmov v § 46b ods. 8
upravuje zdnik ndroku na zdpocet datiovej licencie alebo kladného roz-
dielu medzi datiou vypocitanou v daitlovom priznani a dafiovou licenciou
(dalej len ,zapocet”). Uvedené prichddza do dvahy, ak dafiovnikovi pocas
troch bezprostredne po sebe nasledujucich zdanovacich obdobi, nasledu-
jucich po zdanovacom obdobi, za ktoré bola danova licencia zaplatena,
nevznikne moznost odpocitat’ danovu licenciu alebo kladny rozdiel me-
dzi dafiovou povinnostou vypocitanou v daitovom priznani a zaplatenou
datiovou licenciou, a to z dévodu vykazania nedostato¢nej vysky danovej

pozri Zdkon ¢ 595/2003 Z.z. o dani z prijmov v znenf neskorsich predpisov; a BRNOVA, M.,
M. VIDOVA a Z. VINCUROVA. Zakon ¢&. 595/2003 Z.z. o dani z prijmov s komentarom. Po-
radca. 2015, ro¢. 20, ¢. 6-7, s. 380-381. ISSN 1335-1583.

13V tejto suvislosti je potrebné poukazat na vynimku z povinnosti platenia danovej licencie
upravenu v § 52za ods. 8 zdkona o dani z prijmov, a to za zdarnovacie obdobie, ktoré konci
driom predchadzajucim diiu vstupu danovnika do likvidacie alebo diiom predchadzajicim
driu vyhlasenia konkurzu, za podmienky, Ze dafovnik sa zrusuje s likvidaciou alebo je
nantho vyhlaseny konkurz v priebehu kalendarneho roka 2014. Zdkon ¢ 595/2003 Z.z.
o dani z prijmov v zneni neskorsich predpisov.
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povinnosti pocas tychto troch zdanovacich obdobi.* Narok na zapocet
zanika tiez ku driu zrusenia dariovnika bez likviddcie, ku driu vstupu da-
riovnika do konkurzu, ako aj ku driu vstupu dariovnika do likviddcie.

Z dovodu zakotvenia zaniku zapoctu ku ditu zruSenia danovnika bez
likvidacie nema pravny nastupca spolo¢nosti zanikajucej zld¢enim, sply-
nutim alebo rozdelenim narok na zapocitanie datiovej licencie, ktorud za-
platila spolo¢nost zruSena bez likvidacie. Zanik naroku na zapocet ku
diiu vstupu daniovnika do konkurzu alebo ku ditu vstupu dainiovnika do
likvidacie je upraveny v § 46b ods. 8 pism.b) zakona o dani z prijmov
z dévodu, Ze danovnici za zdanovacie obdobie, ktoré za¢ina diiom vstupu
do likvidacie alebo dilom vyhlasenia konkurzu, az do skoncenia likvidacie
alebo konkurzu nie sd povinni platit’ datiovu licenciu.15

V praxi dochadza k uvedenej situacii napriklad v pripade, ak datnov-
nik, ktory je platitelom dane z pridanej hodnoty s ro¢nym obratom ne-
prevysujucim 500 000 EUR, vykaze za zdanovacie obdobie dafniovu stratu.
Vzhl'adom na tento hospodarsky vysledok je danovnik povinny zaplatit
danovu licenciu vo vyske 960 EUR. V priebehu nasledujiceho zdanova-
cieho obdobia danovnik vstipi do likvidacie. Za zdatiovacie obdobie, kto-
ré predchadza diiu vstupu datiovnika do likvidacie, dafiovnik vykaze da-
novud povinnost, ktora je vSak nizsia ako datiova licencia. Datiova licencia
sa vypocita vo vyske sucinu 1/12 danovej licencie a poc¢tu kalendarnych
mesiacov tohto zdanovacieho obdobia. Z uvedeného dévodu je danovnik
povinny zaplatit danovu licenciu. S prihliadnutim na pravnu upravu da-
novnikovi ku dnu vstupu do likvidacie zanikd narok na zapocet danove;j
licencie vo vysSke 960 EUR, ako aj narok na zapocet datiovej licencie vo
vyske sucinu 1/12 danovej licencie a poctu kalendarnych mesiacov zda-
novacieho obdobia, ktoré predchadzalo dnu vstupu danovnika do likvi-
dacie.

Praktické priklady zapoctu darnovej licencie

MozZnost zapoctu kladného rozdielu medzi datiovou licenciou a danou
vypocitanou v dafiovom priznani na danovi povinnost pred uplatnenim
preddavkov na dan, a to len na tu ¢ast’ darnovej povinnosti, ktora prevysu-
je sumu danovej licencie, ako aj zanik naroku na zapocet danovej licencie
alebo kladného rozdielu medzi danou vypocitanou v datovom priznani

s. 36. ISSN 1337-0448.
s. 36. ISSN 1337-0448.

14 BIELENA, J. Datiova licencia. Verejnd sprdva. 2015, ro

¢.9,¢.2-3,
15 BIELENA, J. Datiova licencia. Verejnd sprdva. 2015, roc. 9, ¢. 2-3,
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a daftovou licenciou mozno prakticky vysvetlit na nasledujicom prikla-
de.

Datiovnik, ktory ku koncu Ziadneho z d’alej uvedenych zdatiovacich
obdobi nie je platitelom dane z pridanej hodnoty, ma ro¢ny obrat nepre-
sahujuci 500 000 EUR. Za zdanovacie obdobia rokov 2015 az 2019 vyka-
Ze tento danovnik datiovd povinnost, pripadne datiovu stratu. V datio-
vom priznani za zdanovacie obdobie roka 2015 datiovnik vykaZze datiovu
povinnost vo vySke 300 EUR. Uvedena datiova povinnost je nizsia ako
vyska danovej licencie, ktord by mal danovnik platit, a preto je povinny
platit’ danov licenciu vo vyske 480 EUR. Kladny rozdiel medzi dafovou
licenciou a skuto¢nou danovou povinnostou vykazanou v daiiovom pri-
znani vo vysSke 180 EUR méze datiovnik zapocitat na datiovd povinnost,
ktord prevysSuje sumu danovej licencie, v troch bezprostredne po sebe
nasledujuicich zdatiovacich obdobiach, t.j. v zdatiovacich obdobiach rokov
2016 az 2018.

Uvedeny danovnik vykaze v danovom priznani za zdanovacie obdo-
bie roka 2016 danovu stratu vo vyske 700 EUR, a preto je povinny zapla-
tit datiovu licenciu vo vySke 480 EUR. Danovnik si méZe zapocitat datio-
vu licenciu vo vySke 480 EUR na danlovu povinnost' v zdanovacich obdo-
biach rokov 2017 az 2019. Kladny rozdiel medzi datiovou licenciou a sku-
tocnou danovou povinnostou vypocitanou v dannovom priznani za zdano-
vacie obdobie roka 2015 si danovnik nemdze zapocitat, pretoze za zda-
novacie obdobie roka 2016 vykaze danovu stratu.

V danovom priznani za zdanovacie obdobie roka 2017 danovnik vy-
kaze danovi povinnost vo vyske 230 EUR. Vzhl'adom na to, Ze daiiova
povinnost' je niZSia ako vySka datovej licencie, dafiovnik je povinny za-
platit’ danovu licenciu vo vyske 480 EUR. Kladny rozdiel medzi dafovou
licenciou a skuto¢nou danovou povinnostou vykazanou v daiiovom pri-
znani vo vyske 250 EUR méze danovnik zapocitat na dannovd povinnost,
ktora prevysuje sumu danovej licencie, v zdatiovacich obdobiach rokov
2018 az 2020.

Datiovnik v dattiovom priznani za zdaniovacie obdobie roka 2018 vy-
kaze danovu povinnost vo vyske 600 EUR, ktora je vyssia ako ustanovena
vyska danovej licencie, a preto danovnik nie je povinny platit’ danovu li-
cenciu. Sicasne ma moznost zapocitat si Cast z kladného rozdielu medzi
datiovou licenciou a skutocnou datiovou povinnostou vykazanou v dato-
vom priznani za zdatiovacie obdobie roka 2015. Vzhl'adom na to, Ze zda-
novacie obdobie roka 2018 je poslednym rokom, kedy si dafiovnik méze
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zapocitat kladny rozdiel medzi datiovou licenciou a skuto¢nou datiovou
povinnostou vykdzanou v dafiovom priznan{ za zdatiovacie obdobie roka
2015, datiovnik si v daflovom priznani za zdanovacie obdobie roka 2018,
s prihliadnutim na danovu povinnost vo vyske 600 EUR, mdze zapocitat
sumu 120 EUR. Preto za zdafovacie obdobie roka 2018 plati dain vo vys-
ke 480 EUR. Danovnik vsak prichadza o moznost zapoctu vo vyske 60
EUR, pretoZe v zdanovacom obdobi roka 2018 si poslednykrat mohol
uplatnit’ kladny rozdiel medzi danovou licenciou a skuto¢nou daiiovou
povinnostou z roka 2015.

V zdanovacom obdobi roka 2019 danovnik vykaze v danovom pri-
znani danovu povinnost vo vyske 1 200 EUR. Vzhl'adom na skutocnost,
Ze daniova povinnost je vysSia ako ustanovend vyska datovej licencie,
daniovnik nie je povinny platit daitiovd licenciu. Dattovnik ma moZnost
zapocitat si kladny rozdiel medzi datiovou licenciou a skuto¢nou datio-
vou povinnostou vykazanou v dafiovom priznani za zdatiovacie obdobie
roka 2016 vo vyske 480 EUR a cast z kladného rozdielu medzi danovou
licenciou a skuto¢nou danovou povinnostou vykazanou v danovom pri-
znani za zdanovacie obdobie roka 2017 vo vyske 240 EUR. Za zdanovacie
obdobie roka 2019 tak danlovnik zaplati daini vo vySke 480 EUR, pretoZze
zo sumy 1 200 EUR odpocita sumu 480 EUR a 240 EUR. Zostatok daiiovej
licencie zaplatenej za zdatiovacie obdobie roka 2017 vo vySke 10 EUR
mozZe danovnik zapocitat na danovu povinnost v zdatiovacom obdobi ro-
ka 2020. Ak by vsak danovnik v zdaniovacom obdobi roka 2020 nevykazal
danovu povinnost, ktora je vyssia ako ustanovena vyska danovej licencie,
narok na zapocet kladného rozdielu medzi danovou licenciou a skutoc-
nou datiovou povinnostou vykazanou v datovom priznani za zdanovacie
obdobie roka 2017 by datiovnikovi zanikol.16

Preddavky na dan a darnova licencia

V suvislosti so zaplatenymi preddavkami na dan z prijmov rozliSujeme
dve situdcie, a to, ak su zaplatené preddavky na dari za prislusné zdaro-
vacie obdobie podl'a § 42 zdkona o dani z prijmov vysSie ako dari vypoci-

16 Dalsie praktické priklady bliz$ie pozri BRNOVA, M., M. VIDOVA a Z. VINCUROVA. Zakon
¢.595/2003 Z.z. o0 dani z prijmov s komentarom. Poradca. 2015, roc¢. 20, ¢. 6-7, s. 381-388.
ISSN 1335-1583; a Metodicky pokyn k danovej licencii pravnickej osoby podl'a § 46b za-
kona ¢.595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov. In: Finan¢nd sprdva
[online]. Banska Bystrica: Finan¢né riaditel'stvo Slovenskej republiky, Odbor darovej me-
todiky, 2015, s.5-7 [cit. 2016-03-14]. Dostupné na: https://www.financnasprava.sk/
_img/pfsedit/Dokumenty_PFS/Profesionalna_zona/Dane/Metodicke_pokyny/Priame_da
ne/2015.02.20_MP_danova_licencie.pdf.
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tana v podanom dariovom priznani za prislusné zdanovacie obdobie a sd-
Casne tato dari je vyssia alebo niZsia ako dariovd licencia.l” Ak je tato dari
vy$sia ako dariovd licencia, kladny rozdiel medzi zaplatenymi preddav-
kami a darniou po zapocte danovej licencie sa pouZije na budice preddav-
ky alebo sa na zaklade ziadosti danovnikovi vrati.18 Ak je tato dari niZsia
ako dariovd licencia, danovnik je povinny platit’ dafiovu licenciu a kladny
rozdiel medzi zaplatenymi preddavkami a minimalnou vyskou dane, t.j.
datiovou licenciou, sa pouzije na budice preddavky alebo sa na zaklade
ziadosti dattovnikovi vrati a sti¢asne kladny rozdiel medzi daiiovou licen-
ciou a danou bude mozné zapocitat na danovi povinnost v troch bez-
prostredne po sebe nasledujicich zdanovacich obdobiach.

Vztah medzi zaplatenymi preddavkami na dan a daniou vypocitanou
v dafilovom priznani, ktora je vysSia alebo nizSia ako danova licencia,
moZno vysvetlit na nasledovnom priklade. Ak dafiovnikovi s ro¢nym ob-
ratom prevysujucim 500 000 EUR vznikla na zaklade datovej povinnosti
uvedenej v danovom priznani za predchadzajuci kalendarny rok povin-
nost’ platit’ stvrtro¢né preddavky na dai vo vyske 2 000 EUR a tento da-
novnik vykaze za zdanovacie obdobie daniovd povinnost vo vyske 2 600
EUR, bude povinny za uvedené zdanovacie obdobie zaplatit dainovu li-
cenciu vo vyske 2 880 EUR. Vzhl'adom na skutoc¢nost, Ze datiovnik zapla-
til preddavky na dan spolu za zdatiovacie obdobie vo vySke 8 000 EUR, je
opravneny zapocitat' si rozdiel vo vySke 5120 EUR medzi zaplatenymi
preddavkami na dan a danovou licenciou na budtice preddavky na dan
alebo poziadat spravcu dane o jeho vratenie. Sicasne je uvedeny danov-
nik opravneny zapocitat' si kladny rozdiel medzi daniovou licenciou a sku-
tocnou datlovou povinnostou vykazanou v dafiovom priznani vo vyske
280 EUR na datiova povinnost, ktora prevysSuje sumu daiiovej licencie,
v troch bezprostredne po sebe nasledujtcich zdatiovacich obdobiach. Na
druhej strane, ak tento danovnik vykaze za uvedené zdanovacie obdobie

17 Zakon o dani z prijmov v § 42 ustanovuje, Ze ak dan za predchadzajice zdatnovacie obdo-
bie presiahla 16 600 EUR, datnovnik je povinny platit’ po¢niic prvym mesiacom nasledujt-
ceho zdanovacieho obdobia mesa¢né preddavky na dan vo vyske 1/12 dane za predcha-
dzajuce zdanovacie obdobie, ato vzdy do konca prislusného mesiaca. Ak vSak dan za
predchéadzajice zdanovacie obdobie presiahla 2 500 EUR a nepresiahla 16 600 EUR, da-
novnik plati $tvrtroéné preddavky na dan na bezné zdanovacie obdobie, a to vo vyske
1/4 dane za predchadzajtice zdatiovacie obdobie. Stvrtroéné preddavky na dati st splatné
do konca prislusného kalendarneho Stvrtroka a ak ide o dafiovnika, ktorého zdanovacim
obdobim je hospodarsky rok, do konca prislusného stvrtroka hospodarskeho roka. Zdkon
¢ 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov.

18 Vzhl'adom na to, Ze v tomto pripade je dan vyssSia ako danova licencia, dafiovnik nie je
povinny platit daniovu licenciu.
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datiova povinnost vo vyske 3 000 EUR, nema povinnost platit’ daitiovd
licenciu, pretoZe jeho danova povinnost je vysSia ako ustanovena vyska
daniovej licencie. S prihliadnutim na zaplatené preddavky na dan spolu za
zdanovacie obdobie vo vyske 8 000 EUR je danovnik opravneny zapoci-
tat’ si kladny rozdiel medzi zaplatenymi preddavkami na dan a danovou
povinnostou vo vyske 5 000 EUR na budtice preddavky na dai alebo po-
Ziadat spravcu dane o jeho vratenie.

Podiel zaplatenej dane a danova licencia

Danovnik, ktory bol povinny zaplatit danovu licenciu, je opravneny vy-
hlasit' v lehote na podanie daniového priznania, Ze podiel zaplatenej dane
sa ma poukazat nim urcenym prijimatelom podla § 50 ods. 4 zikona
o dani z prijmov.1? Podmienky na poukazanie podielu zaplatenej dane su
upravené v § 50 zadkona o dani z prijmov. Datlovnik - pravnicka osoba je
opravneny vyhlasit v dannovom priznani vlehote na podanie danového
priznania, Ze podiel z celej vysky zaplatenej danovej licencie do vysky
2 % sa ma poukazat nim urcenym prijimatel'om, ak v zdannovacom obdo-
bi, ktorého sa vyhlasenie tyka, alebo najneskér v lehote na podanie tohto
dafiového priznania daroval financné prostriedky najmenej vo vyske
zodpovedajuicej 0,5 % zaplatenej datovej licencie nim uréenym darovni-
kom, ktori nie su zaloZeni alebo zriadeni na podnikanie, na zakonom vy-
medzené ucely.20 Ak by vsak uvedeny danovnik neposkytol finan¢né pro-
striedky ako dar najmenej vo vyske 0,5 % zaplatenej datovej licencie, je
opravneny vyhlasit v daflovom priznani v lehote na podanie datiového
priznania, Ze podiel z celej vysky zaplatenej dainiovej licencie sa ma pou-
kdzat’ nim urc¢enym prijimatel'om len do vysky 1 % zaplatenej daiiove;j
licencie.

Z praktického hl'adiska to znamena, Ze ak danovnik - pravnicka oso-
ba, ktory je k poslednému dnu zdanovacieho obdobia platitelom dane

19 Podiel zaplatenej dane mozno poskytnut prijimatel'ovi, ktorym je napriklad obc¢ianske
zdruzenie, nadacia, neziskova organizacia poskytujiica vSeobecne prospesné sluzby, ako
aj Slovensky Cerveny kriz.

20 Podl'a § 50 ods. 5 zadkona o dani z prijmov podiel zaplatenej dane mozno poskytnut priji-
matel'ovi a pouzit' len na ucely, ktoré su predmetom jeho ¢innosti, ak predmetom jeho
¢innosti st ochrana a podpora zdravia, prevencia, liecba, resocializicia drogovo zavislych
v oblasti zdravotnictva a socidlnych sluzieb, podpora arozvoj Sportu, poskytovanie so-
cidlnej pomoci, zachovanie kultirnych hodnét, podpora vzdelavania, ochrana I'udskych
prav, ochrana a tvorba Zivotného prostredia, veda a vyskum, organizovanie a sprostred-
kovanie dobrovolnickej ¢innosti. Zdkon ¢ 595/2003 Z.z. o dani z prijmov v zneni neskor-
sich predpisov.
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z pridanej hodnoty s ro¢nym obratom neprevySujicim 500 000 EUR, vy-
kaze v dafiovom priznani za zdatiovacie obdobie datfiovu stratu, v désled-
ku ¢oho je povinny zaplatit' dafiovu licenciu vo vySke 960 EUR, a daruje
danovnikom, ktori nie su zaloZeni alebo zriadeni na podnikanie, v zdaro-
vacom obdobi, ktorého sa vyhlasenie tyka, alebo najneskor vlehote na
podanie tohto dafového priznania na zakonom vymedzeny ucel financ¢né
prostriedky najmenej vo vyske 0,5 % zaplatenej dane, t.j. najmenej vo
vySke 4,80 EUR, tak tento datiovnik je opravneny vyhlasit v dafiovom
priznani v lehote na podanie daifiového priznania, Ze podiel z celej vysky
zaplatenej danovej licencie do vysky 2 %, t,j. do vysky 19,20 EUR, sa ma
poukazat nim urcenym prijimatel'om. V pripade, ak danovnik neposkytol
financ¢né prostriedky ako dar najmenej vo vyske 0,5 % zaplatenej daiiove;j
licencie, t.j. najmenej vo vyske 4,80 EUR, je opravneny vyhlasit v daro-
vom priznani vlehote na podanie dafiového priznania, Ze podiel z celej
vysSky zaplatenej darnovej licencie sa ma poukazat nim uréenym prijima-
tel'om len do vySky 1% zaplatenej danovej licencie, t.j. do vysky 9,60
EUR.21

Darnova licencia - nazory na jej pravnu upravu

Vo vSeobecnosti moZno konstatovat, Ze prijatie pravnej Upravy zakotvu-
jucej platenie danovej licencie pravnickej osoby vyvolalo pozitivne, ako aj
negativne reakcie v spolo¢nosti. Z vyjadreni predkladatel'a - Ministerstva
financii Slovenskej republiky vyplyva, Ze zdmerom prijatia predmetne;j
pravnej dpravy bolo eliminovat datlové uniky a zabezpecit staly prijem
do Statneho rozpocty, a to ur¢enim minimalnej dane, ktord budu povinné
platit, aZ na zdkonom stanovené vynimky, vSetky pravnické osoby bez
ohl'adu na ich hospodarsky vysledok, to znamena i v pripade, ak vykazu
danovu stratu. Povinnost platenia danovej licencie by sa tak mala vzta-
hovat aj na pravnické osoby dlhodobo sa vyhybajuce plateniu dani. Prija-

21Do 31.decembra 2015 bol podla § 50 ods. 1 pism. b) zikona o dani z prijmov daniovnik
opravneny vyhlasit' v dafiovom priznani v lehote na podanie datiového priznania, Ze po-
diel zaplatenej dane sa ma poukazat nim ur¢enym prijimatel'om len do vysky 1,5 %, a to
v pripade, ak tento danovnik v zdaniovacom obdobi, ktorého sa vyhlasenie tyka, alebo
najneskdr v lehote na podanie daniového priznania neposkytol finan¢né prostriedky ako
dar najmenej vo vyske zodpovedajicej 0,5 % zaplatenej dane nim urenym danovnikom,
ktori nie st zaloZeni alebo zriadeni na podnikanie, na ucely vymedzené v odseku 5 tohto
ustanovenia. Zdkonom ¢&. 253/2015 Z.z., ktorym sa meni a doplia zédkon & 595/2003 Z.z.
o dani z prijmov v zneni neskorsich predpisov a ktorym sa menia a dopliiajt niektoré za-
kony, sa s u¢innostou od 1. janudra 2016 zmenila v uvedenom pripade vySka poukazova-
ného percentudlneho podielu zaplatenej dane, ato z 1,5 % na 1 %. Zdkon ¢ 595/2003 Z.z.
o dani z prijmov v zneni neskorsich predpisov.
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tie pravnej upravy daiovej licencie zasahuje takmer vSetky pravnické
osoby. Na druhej strane, povinnost platenia dafovych licencif sa nevzta-
huje na fyzické osoby - podnikatel'ov. V uvedenej suvislosti sa v aplikac-
nej praxi rozporné nazory na sposob, akym sa zakonodarca rozhodol
eliminovat danové uniky.

Zavedenie danovej licencie vyvolava aj otazky ohl'adne uplatnenia
prava na odpocet danlovej straty, nakol'’ko, napriek tomu, Ze dafiovy sub-
jekt ma zdkonom priznand moznost odpocitat danovu stratu, zakotve-
nim povinnosti platit’ dafiovt licenciu je toto pravo daniového subjektu do
znacnej miery obmedzené.22 Obmedzenie spoc¢iva v tom, Ze danovy sub-
jekt je povinny uhradit danovu licenciu a az nasledne moZe odpocitat
datiova stratu zo zakladu dane prevysSujiceho vysku damnovej licencie.
Z uvedenych dévodov zastava Cast odbornej verejnosti nazor, Ze datiové
licencie znatne obmedzuji pravo podnikat. Sicasne ma cast odbornej
verejnosti za to, Ze prijatie pravnej Upravy datovej licencie malo za na-
sledok zrusenie mnohych obchodnych spoloc¢nosti, ktoré nevyvijali eko-
nomicku Cinnost, pretoZe platenie danovej licencie za takéto spolocnosti
by bolo neefektivne, a domnieva sa, Ze predmetna pravna dprava mala
taktieZ vplyv na zniZenie poctu novozaloZenych obchodnych spolo¢nosti.

Daiiova licencia a konanie pred Ustavnym siidom Slovenskej
republiky

V suvislosti s prijatim zakona ¢.463/2013 Z.z., ktorym boli do zakona
odani zprijmov doplnené okrem iného iustanovenia §46b a§52za
ods. 7, 8 a9 upravujuce datiovu licenciu pravnickej osoby, je potrebné
dat do pozornosti navrh na zacatie konania o silade ustanovenia § 46b
a ustanovenia § 52za ods.8 a9 zakona o dani z prijmov v zneni zakona
€.463/2013 Z.z. sustanoveniami clanku 35 ods.1 v spojitosti s clan-
kom 13 ods.3 a4 adlankom 55 ods.2 Ustavy Slovenskej republiky
a s ustanoveniami ¢lanku 26 ods. 1 v spojitosti s ¢lankom 4 ods. 3 a 4 Lis-
tiny zakladnych prav a slobdd (d’alej len , Listina“), ktory bol podany sku-
pinou 35 poslancov Narodnej rady Slovenskej republiky (d'alej len ,navr-

22 Podl'a § 30 ods. 1 zdkona o dani z prijmov mozno odpocitat daniovu stratu od zakladu da-
ne danovnika, ktory je pravnickou osobou, alebo od zdkladu dane (¢iastkového zakladu
dane) z prijmov podl'a § 6 ods. 1 a 2 danovnika, ktory je fyzickou osobou, rovnomerne po-
Cas Styroch bezprostredne po sebe nasledujucich zdanovacich obdobi, a to po¢ntc zdaiio-
vacim obdobim bezprostredne nasledujtiicim po zdaniovacom obdobi, za ktoré bola tato
danova strata vykazana. Zdkon ¢ 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpi-
sov.
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hovatelia“) na Ustavny std Slovenskej republiky (dalej len ,Ustavny std
SR“). Navrhovatelia v rozsahu napadanych casti zdkona o dani z prijmov
nesuhlasia s novozavedenou datiovou licenciou pravnickych oséb, ktort
7iadajti vyhlasit za nestladni suvedenymi ustanoveniami Ustavy Slo-
venskej republiky a Listiny. V podanom navrhu namietaji neustavnost
legislativneho procesu pri schvaleni danovej licencie, pretoze pravna
Uprava bola do navrhu zikona vnesena poslancami az v druhom ¢itani
v Narodnej rade Slovenskej republiky. Vlddna predloha navrhu zdkona
predloZzeného do Narodnej rady Slovenskej republiky totiZ nezahftiala
danovu licenciu, atak nebola ani predmetom predchadzajiceho pripo-
mienkového konania. Navrhovatelia sticasne namietaju porusenie princi-
pov rovnosti a proporcionality v suvislosti s pravom podnikat a ochra-
nou hospodarskej sutaze. Poukazuju na skuto¢nost, Ze v pripade dato-
vych licencii ide skor o spravny poplatok ako o dai, ktory musia podnika-
telia zaplatit aj v pripade, ak by im inak nevznikla dafiova povinnost ale-
bo dokonca vykazali dafiovd stratu. NovozaloZené pravnické osoby pri-
tom nemaju povinnost zaplatit danovu licenciu iba za prvé zdanovacie
obdobie, napriek tomu, Ze tito podnikatelia vykazujui danovu stratu, a nie
zisk vo vel'kej vacsine pripadov dlhsi ¢as ako jeden rok, ¢im ich zotrvanie
na trhu méze byt ohrozené. Navrhovatelia poukazuju tieZ na nerovnost
medzi podnikatel'mi (pravnickymi osobami), ktori st povinni danovu li-
cenciu zaplatit, a podnikateI'mi (fyzickymi osobami), ktori takuto povin-
nost nemaju. Pri teste proporcionality navrhovatelia dospeli k zaveru, ze
danové licencie neriesia problém vyhybania sa plateniu dani zo strany
konkrétnych subjektov a zasahuju plosne vSetky pravnické osoby, teda
nielen tie, ktorych timyslom je vyhybanie sa plateniu dani. PorusSenie
principov rovnosti a proporcionality pritom navrhovatelia vnimajd nie-
len cez pravo podnikat, ale tieZ cez ochranu hospodarskej sitaze.23

Uvedeny navrh skupiny poslancov Narodnej rady Slovenskej repub-
liky Ustavny sid SR prijal uznesenim sp. zn. PL. US 14/2014-17 zo diia
04.06. 2014 na d’alsie konanie, nakol'’ko na zaklade predbezného prero-
kovania dospel k zaveru, Ze navrh spiiia vietky Ustavou Slovenskej re-

23V predmetnom navrhu na zacatie konania o stlade § 46b a § 52za ods. 8 a 9 zdkona o dani
z prijmov s uvedenymi ¢lankami Ustavy Slovenskej republiky a Listiny zakladnych prav
a slobod sa navrhovatelia odvolavaji na Ndlez Ustavného stidu Slovenskej republiky sp. zn.
PL. US 29/05 [2008-09-03]; Uznesenie Ustavného stidu Slovenskej republiky sp. zn.
PL. US 3/00 [2001-04-24]; Ndlez Ustavného stidu Slovenskej republiky sp. zn. IL. US 70/97
[1998-06-16]; a Ndlez Ustavného stidu Slovenskej republiky sp. zn. PL. US 13/09 [2010-05-
18]. Zdkon ¢. 595/2003 Z.z. o dani z prijmov v zneni neskorsich predpisov.
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publiky a zdkonom o Ustavnom siide SR predpisané predpoklady na jeho
prijatie na d'alSie konanie.24

0 navrhu skupiny 35 poslancov Narodnej rady Slovenskej republiky
rozhodol Ustavny std Slovenskej republiky nalezom zo diia 04. 11. 2015
sp. zn. PL. US 14/2014-72. Tymto nalezom Ustavny stid SR rozhodol, Ze
navrhu skupiny poslancov nevyhovuje. Uvedené rozhodnutie od6évodnil
tym, Ze ,danové licencie nepredstavuju opatrenie, ktoré je ocividne ira-
ciondlne, svojvol'né alebo z hl'adiska stanoveného rozpatia konfiskacné ¢i
neprimerane Skrtiace.“ Ma za to, zZe ,v prijati daniovych licencii je poten-
cial sposobily prispiet k ochrane hospodarskej sutaze, a konstatuje, Ze
protiustavnym by sa toto opatrenie stalo az vtedy, ked' by obmedzovalo
hospodarsku sutaz, nie za predpokladu, Ze zdsadne neprispeje k zvyseniu
hospodarskej sutaze.“ Ustavny sid SR sa vyjadril aj k tiéelu datovych li-
cencif a vo svojom naleze uviedol, Ze ,ucelom danovych licencif je reakcia
zakonodarcu na vSeobecne zndmu skuto¢nost, ktorou je, Ze ¢ast podni-
katel'skych subjektov sa pri plateni dani sprava ticelovo, neplati dane vo
vyske ustanovenej danovymi zakonmi, ale namiesto toho dane krati, res-
pektive neplati vobec. Utel zavedenia dariovych licencii pritom spo¢iva
v zniZeni poctu a vysky jednotlivych datiovych tnikov. Tento zamer bol
celkom jasne pritomny pri schvalovani pravnej Gpravy datovych licen-
cif.“ 0 ti¢ele prijatia, respektive schvalenia datovych licencii preto Ustav-
ny sid SR nemal Ziadne pochybnosti. Ustavny sud SR argumentuje tiez
radom opatreni, ktorymi sa zohl'adiiuje postavenie novovzniknutého da-
novnika, ked’ takyto danovnik za zdanovacie obdobie, v ktorom vznikol,
danovu licenciu neplati, a moznostou odpocitat zaplateny kladny rozdiel
medzi datiovou licenciou a datiou vypocitanou v dafiovom priznani od
datiovej povinnosti najviac v troch bezprostredne po sebe nasledujtcich
zdanovacich obdobiach nasledujicich po zdatiovacom obdobf, za ktoré
bola datiova licencia zaplatena. Podl'a nazoru Ustavného sidu SR ma re-
alny zaklad i rozpatie danovej licencie, pretoZe priemerna priznana suma
dane v danovych priznaniach k dani z prijmov pravnickych oséb na da-
novnika je niekol’konasobne vyssia ako zdkonom stanovena vyska dartio-
vej licencie vjednotlivych padsmach. Zaroven ide o opatrenie, ktoré ma
charakter minimalnej dane, ktorej rozne formy sa uplatiiuju vo viacerych
krajinach, ako st napriklad Rakisko, Franctzsko, Belgicko, Mad'arsko,
USA, Kanada a podobne. Ustavny std SR pritom zdoraziiuje, Ze subjekty,
u ktorych zisk nemozno ocakavat, su od platenia danovej licencie oslo-

24K tomu bliZ$ie pozri Uznesenie Ustavného stidu Slovenskej republiky sp. zn. PL. US 14/2014-
17[2014-06-04].
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bodené, a konstatuje, Ze zapocet kladného rozdielu medzi datiovou licen-
ciou adaniou vypocitanou v datiovom priznani od danovej povinnosti
predstavuje primerané ochranné opatrenie pre poctivych podnikatel'ov,
aby neplatili obsahom totoZnt dan dvakrat. Ustavny sud SR vo svojom
naleze deklaruje, Ze tistavné zaruky zakladného prava podnikat zatazu-
jice §tat st vymedzené ti¢elom ustavnej ochrany. U¢elom tstavou chra-
neného podnikania nie je sistavné dosahovanie straty a v désledku toho
sustavné vykazovanie nulovej, respektive minimalnej dafiovej povinnosti.
Preto Ustave Slovenskej republiky neodporuje, ked' dariové licencie za-
kon nastavil tak, aby sa zakonna ochrana neposkytla aj pravnickym oso-
bam - podnikatel'om, ktori kvéli zlym vysledkom svojej podnikatel'skej
¢innosti nebudd moéct kompenzovat platbu za danovu licenciu prostred-
nictvom nizsej platby danovej povinnosti v buddcnosti.

Zaverom Ustavny sud SR konstatuje, Ze zasah, aky sa do prava pod-
nikat' uskuto¢nil uzdkonenim datiovych licencii, je zdsahom uskutocne-
nym pri reSpektovani principu legality. Tento zasah sleduje legitimny ciel
s racionalnym zakladom a pre podnikatel'ov nepredstavuje zjavne ne-
primeranu zataz. Nie je ani extrémne disproporcny v porovnani so sle-
dovanym verejnym zaujmom na zvySeni platobnej discipliny pravnickych
0s6b - podnikatel'ov pri odvadzani prostriedkov zo svojho podnikania do
Statneho rozpoctu. Z uvedeného dévodu zavedenie danovych licencii
predstavuje opatrenie zlucitené so zakladnym pravom podnikat prizna-
nym v &l. 35 ods. 1 v spojitosti s ¢l. 35 ods. 2 a &l. 51 ods. 1 Ustavy Sloven-
skej republiky. Ustavny suid SR sa stiéasne vyjadril aj k rozdielu v posta-
veni podnikatel'ov, t.j. podnikatel'ov - pravnickych osob a podnikatel'ov -
fyzickych osob, ktory je dany skutkovo. NajvacsSiu skupinu podnikate-
I'ov - fyzickych os0b tvoria Zivnostnici, ktori st ekonomicky vyrazne zra-
nitel'nej$i ako podnikatelia - pravnické osoby. Z uvedeného dévodu toto
rozliSenie nie je oCividne svojvol'né ani neodévodnené, a preto nema po-
vahu diskriminacného rozliSenia. V okolnostiach pripadu preto ustano-
venia § 46b, ako aj § 52za ods. 8 a 9 zakona o dani z prijmov neodporuju
Ustave Slovenskej republiky, a ani Listine.25

Zaver

Na zaklade analyzy institatu danovej licencie méZeme povazovat za Spe-
cifika pravnej ipravy najma tri sadzby danovej licencie, zakotvenie oslo-

25 Bliz$ie pozri Ndlez Ustavného siidu Slovenskej republiky sp. zn. PL. US 14/2014-72 [2015-
11-04].
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bodenia od povinnosti platenia danovej licencie pre vymedzené daiiové
subjekty, zniZenie datiovej licencie na polovicu u datiovnikov, ktori za-
mestnavaju zakonom stanoveny pocet 0sob so zdravotnym postihnutim,
v pripade prediZenej lehoty na podanie datiového priznania prediZenie,
respektive posunutie splatnosti dafiovej licencie, moznost zapoctu dano-
vej licencie v troch bezprostredne po sebe nasledujticich zdanovacich
obdobiach, ktoré nasleduji po zdaiovacom obdobi, za ktoré bola datiova
licencia zaplatend, a to len na td Cast daflovej povinnosti, ktora prevysuje
sumu datiovej licencie, platenie datiovej licencie podla poctu kalendar-
nych mesiacov zdanovacieho obdobia v pripade zdanovacieho obdobia
kratsieho ako 12 bezprostredne po sebe nasledujucich kalendarnych me-
siacov, ako aj opravnenie danovnika, ktory bol povinny zaplatit danovu
licenciu, vyhlasit vlehote na podanie danového priznania, Ze podiel za-
platenej dane sa ma poukazat nim uréenym prijimatel'om.

Napriek tomu, Ze pravna dprava danovej licencie ma byt jednym
z prostriedkov na eliminaciu daniovych tunikov, okolnosti, za ktorych bola
prijata, ako aj jej koncepcia vyvolavaju réznorodé reakcie a nazory od-
bornej verejnosti a sticasne navrhy na jej zmenu, pripadne zrusSenie.
V ramci navrhov de lege ferenda odborna verejnost navrhuje napriklad
rozSirenie poctu sadzieb danovej licencie, ktoré by vo vacSej miere zo-
hl'adniovali vySku obratu dainovnika, ako aj zvySenie poctu zdanovacich
obdobi, pocas ktorych by bol danovnik oslobodeny od povinnosti platit
danovu licenciu po tom, ako zacal vykonavat podnikatel'ski cinnost.
Podl'a nasho nazoru by bolo vhodné v uvedenej suvislosti zvazit i moz-
nost zapoctu kladného rozdielu medzi dafiovou licenciou a dafniou vypoci-
tanou v daflovom priznani na datiovil povinnost pred uplatnenim pred-
davkov na dan vo viac ako troch bezprostredne po sebe nasledujtcich
zdanovacich obdobiach nasledujicich po zdatiovacom obdobf, za ktoré
bola danova licencia zaplatena, ato len na td cast daiovej povinnosti,
ktora prevysuje sumu danovej licencie. Uvedenou zmenou by sa tak da-
novnikovi z ¢asového hladiska rozsirila moznost zapoctu uz zaplatenej
daniovej licencie.

Vzhl'adom na skutoc¢nost, Ze odborna verejnost poukazuje na viaceré
nedostatky pravnej upravy danovej licencie, povazujeme za potrebné, aj
napriek rozhodnutiu Ustavného stidu SR v predmetnej veci, predlozené
vecné alogicky zdévodnené navrhy zohladnit a v naznacenom smere
pravnu upravu novelizovat.
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MiFID II - Analysis of Selected Issues
Arising from the New Regulatory Package

Filip Oller

Abstract: MiFID I and MiFIR were adopted in the light of the financial cri-
sis in order to enhance the investor protection and to ensure transparent
trading. Both referred to as MiFID II, they replace former MiFID I and cover
securities, investment intermediaries, and trading venues. The aim of Mi-
FID Il is to put in place a single European rulebook regarding investment
services and activities, including ancillary activities, and to strengthen the
legal framework set up by MiFID I. In addition, MiFID II regulatory package
is extended for the number of financial instruments. MiFID Il requires that
the trading is performed on regulated platforms. MiFID II rules reflect
technical advances in the investment business as well. Therefore, regulato-
ry framework regarding the high frequency trading was introduced. The
date of entry into application of MIFID Il is January 37, 2018. Such long pe-
riod for entering into application is due to the complexity of the implement-
ing process, mostly from technical point of view. MiFID Il is very challeng-
ing for ESMA, national competent authorities, and for other stakeholders.
The study is written from the perspective of investment firms as one of
these stakeholders. The paper covers topics such as definition of investment
activities, investment services and financial instruments, topic of passport-
ing and the third country regime, incentives, suitability, and appropriate-
ness of product design, information provided to client, execution only and
best execution rules, records management, client assets, conflict of inter-
ests, complaints handling, client classification, corporate governance,
commodity derivatives,

Key Words: MiFID II; MiFID I; MiFIR; Regulatory Package; Investment Ser-
vices; Investment Activities; Ancillary Activities; Financial Instrument; In-
vestment Firm; Client; the European Union.

Introduction

Directive 2004/39/EC of the European Parliament and of the Council of
21 April 2004 on Markets in Financial Instruments amending the Council
Directives 85/611/EEC and 93/6/EEC and the Directive 2000/12/EC of
the European Parliament and of the Council and repealing the Council Di-
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rective 93/22/EEC (hereinafter referred to as “MiFID 1”) had undergone
several modifications leading to the adoption of a new regulatory pack-
age known as MiFID II. The very first idea behind adopting MiFID I was
the fact that investors had become increasingly active on different finan-
cial markets and, therefore, their regulatory protection had become
a priority for the European regulator. Progressive investment firms, in-
cluding banks, were offering investors products that presented a higher
degree of complexity. The range of offered products had been widened
simultaneously with their increasing complexity. The European legislator
was aware of the above-mentioned situation and its development, there-
fore, he decided upon a route to harmonization of the related regulation;
hence, the legislator opted for a directive and a regulation as a European
law-making instrument.! A consequence of more specific and complex

1 From the most important European law related documents the following legal documents
should be especially mentioned (in alphabetical order): Consolidated Version of the Treaty
on the Functioning of the European Union. O] EU C 326, 2012-10-26, pp. 47-390; Directive
2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
Harmonisation of Transparency Requirements in Relation to Information about Issuers
whose Securities are Admitted to Trading on a Regulated Market and amending Directive
2001/34/EC. O] EC L 390, 2004-12-31, p. 38; Directive 2004/39/EC of the European Par-
liament and of the Council of 21 April 2004 on Markets in Financial Instruments amending
Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European
Parliament and of the Council and repealing Council Directive 93/22/EEC. O] EU L 145,
2004-04-30, pp. 1-44; Directive 2009/65/EC of the European Parliament and of the Council
of 13 July 2009 on the Coordination of Laws, Regulations and Administrative Provisions Re-
lating to Undertakings for Collective Investment in Transferable Securities (UCITS). O] EU
L 302, 2009-11-17, pp. 32-96; Directive 2013/34/EU of the European Parliament and of
the Council of 26 June 2013 on the Annual Financial Statements, Consolidated Financial
Statements and Related Reports of Certain Types of Undertakings, amending Directive
2006/43/EC of the European Parliament and of the Council and repealing Council Direc-
tives 78/660/EEC and 83/349/EEC. OJEU L 182, 2013-06-29, pp.19-76; Directive
2013/36/EU of the European Parliament and of the Council of 26 June 2013 on Access to the
Activity of Credit Institutions and the Prudential Supervision of Credit Institutions and In-
vestment Firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC and
2006/49/EC. O] EU L 176, 2013-06-27, pp. 338-436; Directive 2014/49/EU of the Europe-
an Parliament and of the Council of 16 April 2014 on Deposit Guarantee Schemes. O] EU
L 173, 2014-06-12, pp. 149-178; Directive 2014/65/EU of the European Parliament and of
the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496; Proposal
for a Directive of the European Parliament and of the Council amending Directive 2014/65/
EU on Markets in Financial Instruments as Regards Certain Dates [2016-02-10]. COM
(2016) 56 final; Proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EU) No. 600/2014 on Markets in Financial Instruments, Regulation
(EU) No. 596/2014 on Market Abuse and Regulation (EU) No. 909/2014 on Improving Secu-
rities Settlement in the European Union and on Central Securities Depositories as Regards
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financial service and activities offerings was the increasing dependence
on investors’ personal investment knowledge as well as the knowledge of
their advisors.

The issuance and trading of financial instruments are essential to en-
sure the availability of capital in the economy and to ensure the capital is
efficiently allocated. Financial instruments are used by economic agents
such as companies to raise funds, e.g. for growth and innovation, or in-
vestors to invest their financial surplus and to seek financial returns.
They are also used by entities to manage risks. Together with the ser-
vices provided e.g. by banks, payment-service providers, and clearing
and settlement infrastructures, the market in financial instruments is
a backbone of a modern economy and essential to feed economic growth
and innovation.2

From the law-making process point of view, the revision of MiFID I
has led to the adoption of regulation and directive at the same time. The
directive as a legislative instrument was chosen in order to grant legal
approximation in the European Union Member States - Directive
2014/65/EU of the European Parliament and of the Council of 15 May
2014 on Markets in Financial Instruments and amending the Directive
2002/92/EC and the Directive 2011/61/EU (hereinafter referred to as
“MiFID II"). The second part of the new regulatory package is Regulation
(EU) No.600/2014 of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending the
Regulation (EU) No. 648/2012 (hereinafter referred to as “MiFIR”). Be-
hind the choice of regulation as a legislative instrument may be observed

Certain Dates [2016-02-10]. COM (2016) 57 final; Regulation (EU) No. 575/2013 of the Eu-
ropean Parliament and of the Council of 26 June 2013 on Prudential Requirements for Cred-
it Institutions and Investment Firms and amending Regulation (EU) No. 648/2012. O] EU
L 176, 2013-06-27, pp. 1-337; Regulation (EU) No. 600/2014 of the European Parliament
and of the Council of 15 May 2014 on Markets in Financial Instruments and amending Regu-
lation (EU) No. 648/2012. O] EU L 173, 2014-06-12, pp. 84-148; Regulation (EU) No. 648/
2012 of the European Parliament and of the Council of 4 July 2012 on OTC Derivatives, Cen-
tral Counterparties and Trade Repositories. O] EU L 201, 2012-07-27, pp. 1-59; and Regu-
lation (EU) No. 909/2014 of the European Parliament and of the Council of 23 July 2014 on
Improving Securities Settlement in the European Union and on Central Securities Deposito-
ries and amending Directives 98/26/EC and 2014/65/EU and Regulation (EU) No. 236/
2012.0J EU L 257, 2014-08-28, pp. 1-72.

Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 3.

N
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the will of the European legislator to harmonise the concerned questions
at the European level. The Member States will have to implement the en-
tire MiFIR regulation without any discretionary competence as they do
have regarding MiFID II. Standard practice uses the abbreviation MiFID II
to represent both the above-mentioned instruments - regulation (MiFIR)
and directive (MiFID II). In this paper, this standard will be followed un-
less the abbreviation MiFIR is used explicitly. Despite the fact that the
new regulatory package simultaneously contains a directive and a regula-
tion, they both should be interpreted together and in reciprocal relation.
The wording of MiFID Il empowers in several provisions the European
Commission to adopt delegated acts that along with the regulatory tech-
nical standards prepared by the European Securities and Markets Au-
thority (hereinafter referred to as “ESMA”)3 both develop the content of
MiFID II. However, the provisions of these delegated acts or regulatory
technical standards will not be included in the content of this paper. They
both present details with executive or technical characters denuded of
any legal relevance.*

The main aim of this study is to provide insight into major changes
that the new legislation of MiFID II brings to investment and banking in
Europe from the legal point of view, including the resulting potential
consequences. This paper sees MiFID Il difficulties more from the in-
vestment firm point of view rather than from the side of the ESMA or the
Member States in order to help investment firms to implement all rele-
vant requirements. It should be mentioned that the question of imple-
mentation of MiFID II requirements into processes of an investment firm
is highly specific and individual to each investment firm.5

Both MIFID II and MiFIR were scheduled to apply as of January 319,
2017. However, during the legislative process the very high level of com-
plexity of the MiFID II package and the need for a significant number of
implementation measures were recognised. Therefore, a period of 30
months was foreseen between entering into application and adoption in

3 ESMA: European Securities and Markets Authority [online]. 2016 [cit. 2016-04-08]. Availa-
ble at: https://www.esma.europa.eu/.

MIFID (II) and MIFIR. In: ESMA: European Securities and Markets Authority [online]. 2016
[cit. 2016-04-08]. Available at: https://www.esma.europa.eu/policy-rules/mifid-ii-and-
mifir.

Updated Rules for Markets in Financial Instruments: MiFID 2. In: European Commission
[online]. 2016 [cit. 2016-04-08]. Available at: http://ec.europa.eu/finance/securities/
isd/mifid2 /index_en.htm.
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some cases. The usual period between the entry into application and
adoption is estimated at 18 - 24 months. According to the opinion of the
ESMA, the technical implementation challenges are of such magnitude
that essential data infrastructures will not be in place in time for Janu-
ary 3rd, 2017, as expected initially. If the date of entry into application
had remained unchanged, this would have meant, in practice, that neither
competent authorities nor market participants would be in a position to
apply the new rules by January 3rd, 2017. This could have led to legal un-
certainty and potential market disruption.t

Origins of the new regulatory package

The overarching objective of MiFID II has been to further the integration,
competitiveness, and efficiency of the European Union financial markets.
MiFID I as well as MiFID II are predicated on a series of key principles:
cross-border competition between investment firms and trading venues
on alevel playing field, market transparency, non-discriminatory and
equal treatment of market participants, diligent corporate governance
and avoidance of conflicts of interest by intermediaries, and suitable as
well as effective protection of investors. In concrete terms, it abolished
the possibility for the Member States to require all trading in financial
instruments to take place on specific exchanges and enabled a Europe-
wide competition between traditional exchanges and alternative venues.
It also granted banks and investment firms a strengthened “passport” for
providing investment services across the European Union subject to
compliance with both organisational and reporting requirements as well
as comprehensive rules designed to ensure investor protection.”

The financial crisis has woken the world to the issue of counterparty
risk, notably with regards to over-the-counter (hereinafter referred to as
“OTC”) derivatives. The failure of a counterparty in a derivative transac-
tion not only leave unhedged the counterparty but could also have sys-
temic consequences for the whole financial system.8

o

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on
Markets in Financial Instruments and amending Directive 2002/92/EC and Directive
2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 5.

Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for

~
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Actually, there are different financial instruments with different
market features and different market participants. Financial instruments
are usually split into three large categories: equities, debt instruments,
and derivatives. These instruments can be traded on organised markets
which is mostly the case for equities or OTC which is the case for most of
the debt instruments and derivatives. In terms of respective size, total
turnover on equities markets amounted in 2010 in Europe to nearly
19.9 trillion EUR. International and domestic debt securities markets in
terms of outstanding issued debt amounted in March 2011 and Decem-
ber 2010 to respectively 29 trillion USD and 67 trillion USD for all coun-
tries out of which the Euro area countries and the United Kingdom ac-
counted for 16 trillion USD and 15 trillion USD. The OTC derivatives mar-
kets in terms of notional amount outstanding amounted to 601 trillion
USD as of end of December 2010.°

The MIFID I review is estimated to impose one-off compliance costs
of between 512 and 732 million EUR and ongoing costs of between 312
and 586 million EUR. This represents one-off and ongoing costs impact of
respectively 0.10 % to 0.15 % and 0.06 % to 0.12 % of total operating
spending of the European Union banking sector.1? Total MIFID II admin-
istrative burden is estimated to impose one-off compliance costs of be-
tween 254.8 and 402.3 million EUR and ongoing costs of between 90.5
and 190.4 million EUR.11

The problems that the revision of MiFID I is aiming to solve are mul-
tiple and can be grouped as follows:

a Regulation of the European Parliament and of the Council on Markets in Financial In-

struments [2011-10-20]. SEC (2011) 1226 final, p. 4.

Impact Assessment: Accompanying the Document Proposal for a Directive of the European

Parliament and of the Council on Markets in Financial Instruments and the Proposal for

a Regulation of the European Parliament and of the Council on Markets in Financial In-

struments [2011-10-20]. SEC (2011) 1226 final, p. 8.

10 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 64.

11 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 65.
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4 lack of a level playing field between markets and market participants
has become exacerbated as new players and new trading techniques
develop;

4 difficulties for the small and medium-sized enterprises (hereinafter
referred to as “SMEs”) to access financial markets;

4 lack of sufficient transparency of the financial markets for market
participants;

4 the lack of sufficient information and powers for national regulators
regarding financial markets and intermediaries, and inconsistent su-
pervisory practice (this covers commodities markets, transaction re-
porting, powers of competent authorities);

4 existence of areas in which investor protection has revealed defi-
ciencies. These areas are uneven coverage of service providers, un-
certainty around execution only services, quality of investment ad-
vice, framework for inducements, provision of services to non-retail
clients and classification of clients, execution quality, and best execu-
tion;

4+ weaknesses in some areas of the organisation, processes, risk con-
trol, and assessment of some market participants. This concerns the
question of insufficient role of directors and insufficient organiza-
tional arrangements for the launch of new products, operations, and
services and weaknesses in internal control functions;

4+ lack of specific organisational requirements for portfolio manage-
ment, underwriting and placing of securities, and uneven regime for
telephone and electronic recording.12

The impact assessment for MiFID II defines the general objectives of
the revision of MiFID I. The revision aims to strengthen investor confi-
dence, to reduce the risks of market disorder, to reduce systemic risks, to
increase efficiency of financial markets, and to reduce unnecessary costs
for participants.13

12 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 9.

13 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, pp. 20-21.
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Specific policy objectives are to ensure a level playing field between
market participants, to increase market transparency for market partici-
pants, to reinforce transparency towards and powers of regulators in key
areas and to increase coordination at European level, to raise investor
protection, and, finally, to address organisational deficiencies and exces-
sive risk taking or lack of control by investment firms and other market
participants.14

The operational objectives are appropriate regulation of all market
and trading structures, taking into account the needs of smaller partici-
pants, especially SMEs, set-up of relevant framework around new trading
practices, improvement of trade transparency for market participants on
equities and its increase for non-equities market, strengthening of trans-
parency towards and powers of regulators, improvement of consistency
in the implementation of rules and coordination in supervision by na-
tional regulators, enhancement of transparency and oversight of com-
modities derivatives markets, regulation reinforcement on products, ser-
vices, and services providers when needed, strengthening of the rules of
business conducts of investment firms, stricter organizational require-
ments for investment firms.15

Differences in definition of investment activities, services, and
financial instruments

At the very beginning of the paper it is for practical reasons worth to de-
fine the differences between the former definitions of terms such as “In-
vestment Activities”, “Investment Services”, and “Financial Instruments”
under MiFID I and the definition according to the new MiFID II legisla-
tion.

In comparison with MiFID I, the understanding of the term invest-
ment services and activities found in Section A, Annex [ of the MiFID II
has been extended to include operations of an organised trading facility
(hereinafter referred to as “OTF”). Ancillary services in Section B of An-

14 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, pp. 20-21.

15 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, pp. 20-21.
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nex I have not undergone any significant changes that may have an im-
portant impact on the functioning of the majority of investment firms.
The wording of the first point regarding safekeeping and administration
of financial instruments in client accounts was specified and excludes
maintaining security accounts at the top tier level. The understanding of
the term financial instruments which can be found in Section C, Annex I
of MiFID II has been specified regarding emission allowances, commodi-
ties, and OTF.

Passporting and the third country regime

The first idea to be mentioned regarding the provision of services is the
fulfilment of the Member State national level requirements when the ser-
vices are offered in another Member State. These requirements were de-
fined by the Directive 2013/36/EU of the European Parliament and of
the Council of 26 June 2013 on Access to the Activity of Credit Institu-
tions and the Prudential Supervision of Credit Institutions and Invest-
ment Firms, amending the Directive 2002/87/EC and repealing the Di-
rectives 2006/48/EC and 2006/49/EC. Investment services and activi-
ties, including ancillary services, can be provided in the Member State
when a branch of the investment firm is established or through the use of
atied agent established in a Member State. In the case of the use of the
tied agents the activities performed by this agent have to be covered by
the authorisation granted to the investment firm or the credit institution
in the home Member State.1¢

According to the provision of the Article 35 of MiFID I, an invest-
ment firm may only provide ancillary services together with an invest-
ment service and/or activity in a Member State where the investment
firm wishes to offer its investment services or to perform its investment
activities on behalf of the client. The notification duty may be required
when the investment firm decides to operate on the market of another
Member State through a branch or atied agent. This obligation is to-
wards the competent authority of the home Member State.l? This re-
quirement was present under MiFID I as well.

16 Article 35 and Article 39 of the Directive 2014/65/EU of the European Parliament and of
the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

17 Article 35 and Article 39 of the Directive 2014/65/EU of the European Parliament and of
the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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From the regulatory point of view, MiFID II differentiates the regula-
tory requirements when the investment service is offered to professional
clients or retail clients. When an investment firm from a third country
wants to offer investment services and activities, including ancillary ser-
vices, to retail clients, as defined in the Annex I of MiFID II, it may be re-
quired to establish a branch of its firm in one of the Member States. When
the branch is established in one Member State, it does not subsequently
mean that it can have access to regulated markets in other Member
States. Other Member States can require the establishment of a branch in
their territory as well. Furthermore, Article 39 of the MiFID II lays down
requirements for the establishment of a branch in a Member State. In ad-
dition, the Article widens the scope of the Article 39 describing the au-
thorization process for establishing a branch in a Member State. In com-
parison with the provisions of MiFID I, the legal framework for the au-
thorisation of establishment of a branch in a Member State for the pur-
pose of offering services to retail clients (as defined in Annex 1 of Mi-
FID II) has become stricter.18

The main question arising from these new regulatory issues brought
by MiFID II is the revision of the business approach of investment firms
regarding the distribution of their investment services and/or activities,
including ancillary services, when offering investment services and activ-
ities in other Member States. Attention will have to be paid by individual
investment firms regarding the target market and the way of offering
their services. This means that investment firms may have to decide ei-
ther to offer their services in other Member State through a branch, a tied
agent, or not at all.

Inducements

Another major topic which is worth covering in this study and which is
the subject of new MiFID II elements is the issue of inducements. Some
Member States such as the Netherlands have prohibited inducements
from being provided to investment firms as the Member States are al-
lowed to adopt rules that are stricter in comparison with rules covered in
the MIFID II. The question of inducements or incentives belongs to the
wider context of the conflict of interests defined in the Article 23 of Mi-
FID II. The reason for this regulatory point is the loss of confidence in in-

18 Article 39 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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vestment firms. Some firms were previously exposing their clients to ex-
cessive risks. The aim of restricting provision of inducements under the
MiFID II is to grant the independence of investment firms from being in-
fluenced by third parties. The question of independence is closely linked
with the problem of the remuneration of investment firms and related
employees. Incentives may have monetary or non-monetary character.
The key idea of the new legislation is to prohibit providing inducements
when investment firms offer products in the form of providing independ-
ent investment advice and in the form of portfolio management for cli-
ents. However, incentives can be provided in a limited number of cases
such as execution only client services and when investment advice does
not have an independent character. It may seem logical that in these two
cases inducements are allowed as the independence of the investment
firm will not be affected. When providing independent investment ad-
vice, it is necessary to periodically assess the suitability of financial in-
struments offered to specific clients or the range of financial instruments.
In this respect, it is advised to perform an annual review. It is essential to
disclose the costs for such a recommendation or piece of advice and the
basis on which it is founded.1?

MiFID II contains specific provisions regarding remuneration which
were not a subject of MiFID 1.20 However, in 2013 the ESMA published
aremuneration guidance paper.2! The consequence of this new provision
related to incentives may be the review of the remuneration policies in-
cluding regular policy review, review of product structure, and adjusting
the product suitability for specific clients. It should be mentioned that
this topic is relevant exclusively for those investment firms that provide
independent investment advice or/and client portfolio management.

In the context of the financial crisis and recent debates on the quality
of investment advice several possible areas for improvement have

19 Article 23 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

20 Guidelines on Remuneration Policies and Practices (MiFID) [online]. 1t ed. Paris: European
Securities and Markets Authority, 2012-09-17. 39 p. [cit. 2016-04-08]. Consultation Pa-
per, no. ESMA/2012/570. Available at: https://www.esma.europa.eu/sites/default/files/
library/2015/11/2012-570_0.pdf.

21 See more in the Consultation on Guidelines on Remuneration Policies and Practices (MI-
FID). In: ESMA: European Securities and Markets Authority [online]. 2016 [cit. 2016-04-
08]. Available at: https://www.esma.europa.eu/press-news/consultations/consultation-
guidelines-remuneration-policies-and-practices-mifid.
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emerged. Under the MiFID I, intermediaries providing investment advice
are not expressly required to explain the basis on which they provide ad-
vice (e.g. the range of products they consider and assess); more clarity is
thus needed as to the kind of service provided by the intermediary. Ac-
cording to the assessment impact for MiFID II regulatory package at pre-
sent, investment advice is unsuitable roughly half of the time.22

Suitability and appropriateness

Under suitability and appropriateness, MiFID Il means that investment
firms which manufacture investment products must ensure that the ar-
chitecture of these products meets client needs and that the target mar-
ket is identified as well as the client category. Moreover, investment
firms are supposed to ensure that only products designed for a specific
class of clients are offered to clients those belong to the identified target
market and in this regard the investment firm is supposed to carry out
the periodical review of the identified target market. On the other hand, if
the investment product is not manufactured by the investment firm itself
and it is only recommended or offered by the firm, the investment firm
has to obtain all relevant information from the product manufacturer in
order to be able to understand the approval process set up during the
product development regarding its characteristics and the above-
mentioned identified target market. In this case, the investment firm has
to take into consideration the product characteristics as well as the ob-
jectives and needs of the concerned client.23

In order to grant the MiFID Il requirements regarding suitability and
appropriateness of a certain product that is offered to the client, invest-
ment firms have to perform periodical assessment of their investment
services and activities provided to clients, including ancillary services.
This requirement is satisfied in practice via account statements that are
sent to the client on an annual basis. Hence, the structure of the account
statement sent to the client will have to be modified. In this respect, the
nature of services and/or activities that the investment firm provides to

22 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 16.

23 Article 25 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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the client as well as costs and fees which are related to the offered or
recommended product have to be taken into account. Complexity and
type of product have to be determined too for the preparation and layout
of the client account statement.24

Products

The relevance and importance of product design is dependent on the
complexity of investment products which undergo continuous metamor-
phosis regarding their design. Therefore, the up-to-date knowledge of the
investment firm’s employees is a challenge for the investment firm itself,
as it is crucial that the right target market is correctly chosen by the in-
vestment firm. Simply speaking, the right product has to be offered or
recommended to the right client in order to avoid the exposure of the cli-
ent to improper risk. The sound knowledge of the range of advised or of-
fered investment products or activities of the investment firm has to be
gained. For this purpose, sufficient resources and time have to be allocat-
ed regarding the employees of the investment firm.

In order to ensure the protection of investors regarding the product
design it is necessary that the investment firm develops and puts in place
relevant process for product approval as well as the review of this pro-
cess. In line with the provision of the Article 16, Section 3 of MiFID II in-
vestment firms have to specify the approval process for all products that
they offer to their clients. This process shall include the identification of
the target market and the end client within a certain category of clients.
This has to be carried out for each financial instrument. In addition, the
risk rate regarding each financial instrument and client has to be as-
sessed. The distribution strategy for the product has to be in line with the
defined and chosen target market.25

While the periodical product review is carried out, it is advised that
this is done on an annual basis. It is also recommended that investment
firms focus on the product performance as well as on the development of
different risk scenarios resulting in prevention of client losses. Further-
more, the consistency of the relation between the needs of clients and the

24 Article 25 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

25 Article 16 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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identified target market has to be assessed and periodically checked. Ac-
cording to the distribution strategy, it may occur that this will have to be
adjusted and will have to be made public in order to grant a higher level
of transparency.

From the practical point of view, it is advised that the above-
mentioned process shall be implemented in an internal policy paper that
will be binding for the investment firm. The details of this process will
undoubtedly depend on the needs of individual investment firms. The
practice in the banking sector has proven that the approval process and
its review should be implemented in a separate policy with general char-
ter. Due to the frequent innovations and up-dates of specific products it is
worth considering to prepare individual policies for individual products,
as it is necessary to identify the target market, the end client, the risk that
may occur for the client as well as the distribution of the product. There-
fore, all these questions may be covered in one policy for one product.

In comparison with MiFID |, it can be said that the new MiFID II regu-
latory package seems to be more specific and develops more of the
above-mentioned questions related to investment products and their de-
sign in order to grant a higher level of transparency. At the same time,
these requirements may be used as general guidelines for the design of
every product.

Information for clients

Another important topic in the MiFID II package is the information given
or provided to the client by the investment firm. It belongs to the trans-
parency requirements which are supposed to enhance the investors’ con-
fidence and to avoid their imprudent exposure to risk. Information pro-
vided to clients and potential clients shall be fair, clear, and not mislead-
ing. This applies also to marketing documents addressed to clients by in-
vestment firms.26

When investment firms provide investment advice, it is necessary to
inform clients whether this advisory activity has independent character
or not. Another requirement for the information provided to clients re-
garding the investment advice is whether the advice is based on a broad
or more restricted analysis of different types of financial instruments.

26 Article 24 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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Notably, it has to be defined whether the range which is offered or rec-
ommended is limited to financial instruments issued or provided by enti-
ties having close links with the investment firm or any other legal or eco-
nomic relationships, such as contractual relationships. The need to pro-
vide this sort of information aims to avoid impairing the independent ba-
sis of the advice provided by investment firms. Investment firms have to
inform clients on the periodic assessment of the suitability of the finan-
cial instruments which are offered to them.2?

Furthermore, the information provided to clients has to include
a risk warning mentioning whether the financial instrument has been de-
signed for professional or retail clients, taking into consideration the
identified target market. As part of the above-mentioned information it is
mandatory to include details related to all fees and costs that are charged
to clients for transactions. This is required both for investment services
and activities, including ancillary services. The third party costs and fees
have to be encompassed as well. Besides the costs and fees for providing
certain investment services it has to be mentioned what is the expected
return from the investment transaction. In practice, investment firms use
information leaflets to provide all this information to their clients before
concluding a transaction and annually during the existence of transition.
In cases where the transaction life does not exceed one year, it is advised
to provide the information at least once.

In comparison with MiFID I, the main difference which is worth men-
tioning consists of the fact that MiFID I requires disclosure of the total
price for the investment service that was provided. However, MiFID II
requires that this disclosure is more detailed. Every item that constitutes
the final price has to be listed and presented to the client. Furthermore,
MiFID [ requirements regarding the investment advice were less de-
tailed; it was namely the case of the scope and character of the provided
investment recommendation.

The question arising from these new regulatory matters which
seems to be the most relevant is that of potential impacts within a certain
investment firm. It does not mean that these impacts will apply to all in-
vestment firms. However, it may be estimated that following aspects are
of a general character regarding MiFID II and information for clients. Mi-

27 Article 24 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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FID II might therefore lead to the revision of the documents providing
information to clients before concluding a transaction. Likewise, the in-
formation technologies (hereinafter referred to as “IT”) infrastructure of
investment firms may need to be updated regarding the new require-
ments. Finally, from the strategic point of view, investment firms have to
consider offering investment advice on non-independent or independent
basis.

Execution only

The question of execution has been broadened under the MiFID II. Mi-
FIDI was less demanding regarding the execution requirements. Ad-
vances in the financial sector in connection with the IT have led to inno-
vations such as high frequency trading. High frequency trading has
brought the investment business to a new level. Hence, the European leg-
islator has been estimating when performing the review of MiFID I that
high frequency trading has to be regulated as well. The question of the
high frequency trading may seem very specific and not very common.
High frequency trading is a form of trading which has found its place in
investments thanks to technological advances. It uses different mathe-
matical models for making transaction decisions, such as algorithms. The
principle of this trading means analysing data or signals from the market
at high speed and then sending or updating large numbers of orders
within a very short time period in response to the analysis. It may con-
tain elements such as order initiation, generating, routing, and execution
which are determined by the system without human intervention for
each individual trade or order, short time frame for establishing and lig-
uidating positions, high daily portfolio turnover, high order-to-trade ratio
intraday and ending the trading day at or close to a flat position.28

It is necessary to establish a comprehensive regulatory regime gov-
erning the execution of transactions in financial instruments irrespective
of the trading methods used to conclude those transactions so as to en-
sure a high quality of execution of investor transactions and to uphold
the integrity and overall efficiency of the financial system. A coherent and
risk-sensitive framework for regulating the main types of order-
execution arrangement currently active in the European financial mar-
ketplace should be provided for. It is necessary to recognise the emer-

28 Points 61 and 62 of the Directive 2014/65/EU of the European Parliament and of the Coun-
cil of 15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/
EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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gence of a new generation of organised trading systems alongside regu-
lated markets which should be subjected to obligations designed to pre-
serve the efficient and orderly functioning of financial markets and to en-
sure that such organised trading systems do not benefit from regulatory
loopholes.

High frequency trading is facilitated by the co-location of market par-
ticipants in close physical proximity to a trading venue by a matching en-
gine. In order to ensure orderly and fair trading conditions, it is essential
to require trading venues to provide such co-location services on a non-
discriminatory, fair, and transparent basis. The use of trading technology
has increased the speed, capacity, and complexity of investor trading. It
has also enabled market participants to facilitate the direct electronic ac-
cess to markets through the use of trading facilities, through direct mar-
ket access, or sponsored access. Trading technologies have provided
benefits to the market and market participants, such as wider participa-
tion in markets, increased liquidity, narrower spreads, reduced short
term volatility, and the means to obtain better execution of orders for cli-
ents. Yet that same trading technology also gives rise to a number of po-
tential risks such as an increased risk of the overloading of trading venue
systems due to large volumes of orders, risks of algorithmic trading gen-
erating duplicative or erroneous orders, or otherwise malfunctioning in
a way that may create a disorderly market.

When establishing the business relationship with the client, the in-
vestment firm might ask the client or potential client to consent at the
same time to the execution policy as well as to the possibility that that
person’s orders may be executed outside a trading venue. With respect to
transactions executed between eligible counterparties, the obligation to
disclose client limit orders should only apply where the counterparty is
explicitly sending a limit order to an investment firm for execution.

The existing recordings of telephone conversations and data traffic
records from investment firms executing and documenting the execu-
tions of transactions as well as existing telephone and data traffic records
from telecommunications operators constitute crucial and, sometimes,
the only evidence to detect and to prove the existence of market abuse as
well as to verify compliance by firms with investor protection and other
requirements set out in MIFID II or in MiFIR. Therefore, competent au-
thorities should be able to require existing recordings of telephone con-
versations, electronic communications and data traffic records held by an

STUDIES 127



2016, ro¢nik IV., ¢islo 2,s. 111-141
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

q I SOCIETAS ET IURISPRUDENTIA
D |
CIETAS
investment or credit firm. Access to data and telephone records is neces-
sary for the detection and penalising of market abuse or of infringements
of requirements set out in MIFID II or in MiFIR.

Best execution

MiFID II stresses the importance of the best execution of clients’ orders.
Execution has to be carried out on terms that are most favourable to the
client. This applies where a firm owes contractual or agency obligations
to the client.2? The requirements for the best execution are defined in the
Article 27 of MiFID 1L

When an investment firm is executing orders, it has to take all suffi-
cient steps to obtain the best possible result, taking into account price,
costs, speed, likelihood of execution and settlement, size, nature, or any
other consideration relevant to the execution of the order. MiFID II speci-
fies further requirements on the execution of orders regarding retail cli-
ents. If an investment firm executes an order on behalf of a retail client,
the best possible result shall be determined in terms of the total consid-
eration, representing the price of the financial instrument and the costs
relating to execution. It shall include all expenses incurred by the client
which are directly relating to the execution of the order, including execu-
tion venue fees, clearing and settlement fees, and any other fees paid to
third parties involved in the execution of the order.3°

In addition, it is prohibited that the investment firms receive any re-
muneration, discount or non-monetary benefit for routing client orders
to aparticular trading venue or execution venue in the case that this
routing would breach the principle of prohibition of the conflict of inter-
ests or principles regarding incentives. The investment firms have to de-
velop an order execution policy aiming at the best possible result for
their clients’ orders. The content of the order execution policy has to be
structured in respect of each class of financial instrument. It has to in-
clude information on the different venues where the investment firm ex-
ecutes client orders and on the factors affecting the choice of execution
venue. It should be mentioned in order execution policy which trading

29 Point 910f the Introduction of the Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

30 Article 27 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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venues enable the investment firm to obtain, on a consistent basis, the
best possible result for the execution of client orders. The order execu-
tion policy is supposed to explain clearly, in sufficient detail, and in a way
that can be easily understood by clients how orders will be executed by
the investment firm for the client. It is also required that the client has to
expressly agree with this policy. When an investment firm executes client
order, another requirement is to prepare a summary of all orders which
were executed over the year. This has to be done for each class of finan-
cial instruments. The summary has to include the top five execution ven-
ues in terms of trading volumes where the client orders were executed in
the preceding year and information on the quality of execution obtained.
The update of this summary is supposed to be done on the annual basis.3!

A consequence of the new requirements is a possible change in the
best execution policy being needed. Thus, it is advised that the best exe-
cution policy is completely reviewed in order to fully comply with Mi-
FID II requirements. The best execution policy has to cover all categories
of financial instruments that the investment firm offers as products.

Furthermore, the way of treating and keeping trading data should be
taken into account, as there is arequirement to publish the above-
mentioned summary. The IT infrastructure may have to be redesigned in
order to process the client orders in compliance with the demands of Mi-
FID II. Moreover, the specific characteristics of a financial instrument
shall be considered regarding the type of the client to whom it is offered
or recommended, the nature of the order, and the trading venue where
the client’s order appears at the very last stage.

Records management

The topic of the records management has been broadened under the Mi-
FID I It seems to be very challenging for investment firms to implement
and to process these regulatory requirements from the technical point of
view. MiFID I required the retention of information and the Member
States had the discretionary right to oblige investment firms to record
information on orders. They could also choose whether they would
oblige investment firms to record telephone and electronic communica-
tions. However, under the MiFID II, the recording of phone calls and elec-

31 Article 27 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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tronic communication has become obligatory for investment firms. This
has to be performed regarding all financial instruments and executions of
orders. Moreover, all communication which aims to conclude transac-
tions has to be stored as well. Clients must be aware of the fact that the
conversation is recorded. The purpose of this new requirement is to en-
hance investor protection. The communication carried out through mails,
e-mails, and faxes and orders made during personal meetings have to be
saved on a durable medium. All communication has to be stored for five
years. In some Member States, it may be required that this data is kept
for up to seven years.32

Where orders are communicated to clients through other channels
than by telephone, such communications should be stored in form of
a durable medium as well (in form of mails, faxes, e-mails, documenta-
tion of client orders made at meetings). For example, the contents of rel-
evant face-to-face conversations with a client could be recorded by using
written minutes or notes. Such orders should be considered to be equiva-
lent to orders received by telephone. Where minutes are taken during
a face-to-face conversation with clients, the Member States should ensure
that appropriate safeguards are in place to ensure that the client does not
lose out as a result of the minutes inaccurately recording the communica-
tion between the parties. Such safeguards should not imply any assump-
tion of liability by the client.

The investment firm has to record all communication with the client
which may result in the conclusion of the contract when the clients are
dealing on their account or when it concerns client order services (recep-
tion, transmission, and execution of orders), even though the communi-
cation may not result in such a conclusion. The investment firm has to
provide the client with a copy of the communication if it is requested. The
employee of the investment firm or the contractor has to avoid the use of
private devices for recording the communication with the client if the in-
vestment firm is not able to record the communication on such device.

The issue of data keeping or recording seems to be very challenging
for investment firms, as it requires the development of new processes
and related infrastructure within the investment firm. The investment
firms will be required to develop or to update their record keeping poli-

32 Article 16 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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cy, including the processing of recorded data. In this respect, it is im-
portant to consider personal data protection and to make sure that the
record keeping policy complies with the relevant legal acts on the per-
sonal data protection. Finally, the channels used for communication with
the clients for the purpose of concluding transactions have to be taken
into account and the choice of these channels may be reconsidered from
the strategic point of view in order to fully comply with MiFID II re-
quirements regarding records management.33

Client assets

MiFID II brings new regulatory standards which are in respect with as-
sets belonging to clients and which are used to secure the transaction.
The aim of the European regulator was to protect the client assets which
are supposed to cover any eventual loss resulting from the transaction.
The practice was using the title transfer collateral agreements which
have become very restricted under the MiFID II. Regarding the retail cli-
ents, such transfer is prohibited and the client must remain the owner of
the collateral during the transaction. This applies also to present, future,
contingent, or prospective obligations. However, in the case that the
transfer of the title of the financial collateral was used by the investment
firm prior the MIFID II adoption, it is advised to refer to the Directive
2002/47/EC of the European Parliament and of the Council of 6 June
2002 on Financial Collateral Arrangements which may be help to set up
the process for transaction using the title transfer collateral arrange-
ment.

If the financial collateral agreement is concluded between the client
and the investment firm, it is required that the client stays the owner of
the financial collateral or, in the event that the collateral is provided by
a third person, this person has to remain the owner of the collateral. Alt-
hough, if the title is transferred and the investment firm becomes the
new owner of the collateral provided by the client, the agreement con-
cluded between the firm and the client has to stipulate the obligation to
return the equivalent collateral to the client.

In respect of professional clients and eligible counterparties, the EM-
SA shall issue guidelines regarding the conclusion of title transfer collat-

33 Article 16 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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eral agreements. In addition, the Member States can require the fulfil-
ment of further conditions when the title transfer collateral arrangement
is concluded. On the other hand, when investment firms use tied agents
for performing their business, the legislation of a Member State may al-
low the tied agent to hold the collateral on behalf of the investment firm
and under its full responsibility.

MiFID I seems to be less specific regarding the title transfer collateral
agreements between clients and investment firms. MiFID I does not pro-
vide any details prohibiting the use of this contractual instrument re-
garding types of clients (retail clients, professional clients, and eligible
counterparties). In addition, it was prohibited to retain as collateral the
securities which were financing the transaction itself. MiFID II applies for
this case as well and prohibits the use of the client securities financing
the transaction as collateral.

According to the previous paragraphs, it may seem that the use of the
transfer of the title is less convenient for investment firms under the Mi-
FID II. Therefore, in the case that this legal instrument was used by cer-
tain investment firms, the firms will have to review all collateral con-
tracts related to the investment business, including those used with tied
agents, in order to be compliant with this MiFID II requirement. In order
to grant the secure position of the investment firm and in order to grant
compliance with MiFID II it is recommended to use the pledge contract
instead of the transfer of the ownership. The prohibition of the use of ti-
tle transfer may affect revenue and, secondly, the pricing strategy may
have to be reviewed as well.

Conflict of interests

As it was already mentioned, the loss of confidence of clients in the in-
vestment business had led to the new MIFID Il regulatory package.
Hence, the conflict of interests between investment firms and their cli-
ents had to be avoided. Investment firms have to introduce their own
policy to prevent conflict of interests which may occur. This policy has to
cover cases when the investment firm offers investment advice or ac-
cepts incentives from third parties.

In comparison with MiFID I regulatory package, investment firms’
policy on conflict of interests has to identify points of conflict that are
likely to arise in respect to offered investment services and activities, in-
cluding ancillary services, by investment firms. In reality, this means that
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every firm will have a unique policy in respect to the portfolio of the of-
fered services and/or performed activities. Both under the MiFID I and
MiFID II, the origin of the conflict has to be disclosed to the client after
being identified in relation to the relevant provisions.

Complaints handling

Regarding the issue of complaints handling or the extrajudicial mecha-
nism for consumer complaints, MiFID II requires that investment firms
have a written Complaint Policy which has to describe the process as to
how the complaints are processed and handled. MiFID I required invest-
ment firms to establish processes for this purpose. Although MiFID II is
more specific in this regard and requires that the policy is in a written
form, it has to be published as well. Therefore, it is advised that such pol-
icy is published on the webpage of the investment firm. The processing of
submitted complaints has to be free of charge and the result of the com-
plaint procedure has to be announced to the client without unjustified
delay. The scope of such policy shall apply to professional clients as well
as non-professionals. Investment firms have to be able to provide the
competent Member State authority with all relevant details concerning
a specific complaint if such information is requested by the authority.
MiFID II and MiFIR refer in several provisions to the term “Competent
Authority”; every Member State will define by itself which body will fulfil
the role of competent authority in each Member State.

Another requirement regarding the resolution of disputes which may
occur between investment firms and their clients is membership of in-
vestment firms to an extrajudicial body which is enabled to resolve such
disputes. For instance, in certain cases, an extrajudicial body can act as
a court of arbitration where the investment firm holds membership. This
extrajudicial body is supposed to cooperate with the same bodies in oth-
er Member States in cases of cross-border disputes.

As aresult of these regulatory modifications regarding the com-
plaints policy the review of its content should be considered, including
the related work flow, in order to be compliant with MiFID II. Investment
firms have to become members of extrajudicial bodies as well.

Client classification

MiFID I suffers from the misplaced assumption that professional inves-
tors know what is the best for themselves and the market as a whole, so
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that there could be minimal oversight of complex wholesale markets.34
Different investors need different degrees of protection. Investors should
be able to be served by trustworthy market participants from across the
European Union. Investment firms and trading venues need to abide by
strong organisational rules in order to avoid market disorder or exces-
sive volatility in some asset classes from undermining trust in all finan-
cial instruments and in the ability of the economy to finance itself.3>

In the current MiFID I framework, clients are classified in three cate-
gories: retail clients, professional clients, and eligible counterparties. The
level of protection and the level of requirements for investment firms in
serving these clients decrease from retail clients to professional and eli-
gible counterparties; the underlying principle being that larger entities
have access to more information, benefit from higher expertise and are
more able to protect themselves.3¢

The structure of the client classification remains unchanged under
the MiFID II, but the topic of client classification has undergone few mod-
ifications under the MiFID II as well. It can be found in the Article 30 of
MiFID II. In addition, MiFID II stipulates that municipalities and local
public authorities are classified as retail clients unless they expressly
wish to opt for professional client status, although it is not possible for
municipalities and local public authorities to become an eligible counter-
party.37

This is a step forward for enhancing the protection of municipalities
and local public authorities when they act as investors. This measure en-
hances subsequent protection of public finances when they carry out

34 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 5.

35 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 6.

36 Impact Assessment: Accompanying the Document Proposal for a Directive of the European
Parliament and of the Council on Markets in Financial Instruments and the Proposal for
a Regulation of the European Parliament and of the Council on Markets in Financial In-
struments [2011-10-20]. SEC (2011) 1226 final, p. 17.

37 Point 104 of the Introduction of the Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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transactions on relevant trading venues. From the perspective of invest-
ment firms, this will require achange of classification of clients and
wholesale review of their client portfolio. As for every client a “Know-
Your-Customer” check has to be performed, this procedure may be re-
viewed and adapted as well. Thanks to the special character of munici-
palities and local public authorities and this new legal requirement, the
conduct of the business of investment firms towards municipalities and
local public authorities should be reconsidered.

Corporate governance

MIFID II stresses the importance of the question of corporate governance
as previously some weaknesses at the international level have been ob-
served in a number of financial institutions. The lack of effective checks
and balances had become a factor that was contributing to the financial
crisis. MiFID II aims to remedy this situation and to mitigate this risk in
the future.38

The scope of the term “Management Body” covers investment firms,
market operators, or data reporting services providers. The role of the
management body of the investment firm is supposed to be strength-
ened. Thus, the management body has to be accountable for ensuring
sound and prudent management of the firm and promotion of market in-
tegrity and interests of investors. The management body should at all
times commit sufficient time and possess adequate collective knowledge,
skills, and experience to be able to understand the firm’s activities, in-
cluding the main risks.3?

The management body has to be able to control and to oversee, in an
effective way, the activities of the entity. Another responsibility which is
borne by the management body is the overall strategy of the firm, includ-
ing its investment business, being in relationship with the risk profile of
the company. Hence, the management body of the firm has to assume
clear responsibilities across the business cycle of the firm. This extensive
requirement covers identification and definition of the strategic objec-
tives, risk strategy and internal governance of the firm, approval of the

38 Point 5 of the Introduction of the Directive 2014/65/EU of the European Parliament and of
the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

39 Point 53 of the Introduction of the Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

STUDIES 135



2016, ro¢nik IV., ¢islo 2,s. 111-141
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

‘ I SOCIETAS ET IURISPRUDENTIA
CIETAS

internal organisation of the investment firm, including criteria for selec-
tion and training of employees, effective oversight of senior management,
definition of overall policy governing the provision of services and activi-
ties, including the remuneration of sales staff and the approval of new
products for distribution to clients. In order to grant the soundness and
prudence of the investment firm’s management, the periodic monitoring
and assessment of the strategic objectives of the firm, its internal organi-
sation and policies for the provision of services and activities have to be
carried out. It is necessary to limit the number of directorships of
a member of the management body that may be held at the same time in
different entities. Combining too high a number of directorships would
preclude a member of the management body from spending adequate
time on the performance of that oversight role. All these requirements
for the architecture of the management body may result in the review of
the structure and functioning of the management body of the investment
firm.40

According to the provisions of the Article 9 of MiFID II, the manage-
ment body has to define, to approve, and to oversee the organisation of
the firm for the provision of investment services and activities, including
ancillary services, skills, knowledge and expertise required by personnel,
the resources, the procedures, and the arrangements for the provision of
services and activities, taking into account the nature, scale, and com-
plexity of its business. All these requirements have to be in compliance
with the policy concerning offered or provided services, activities, prod-
ucts, and operations. The risk rating of the firm has to be taken into con-
sideration and it has to be deemed in connection with characteristic
needs of clients. An appropriate stress testing has to be carried out too.
The firm has to develop a remuneration policy for persons who are in-
volved in the provision of investment services and activities, including
ancillary services, to clients. The aim of this policy is to encourage re-
sponsible business conduct, fair treatment of clients, and avoiding con-
flict of interests between clients and investment firm.4!

40 Point 54 of the Introduction of the Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on Markets in Financial Instruments and amending Directive
2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

41 Article 9 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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Commodity derivatives

The European legislator had expressed opinion that it is appropriate to
include in the list of financial instruments commodity derivatives and
others which are constituted and traded in such a manner as to give rise
to regulatory issues comparable to traditional financial instruments. The
topic of commodity derivatives can be found in the Article 57 of MiFID II
and it was put in place in order to avoid abusive behaviour on the market
and to support orderly pricing and settlement conditions. It has to pre-
vent the market from distorting positions.*2 Moreover, it has to ensure
convergence between prices of derivatives in the delivery month and
spot prices for the underlying commodity, without prejudice to price dis-
covery on the market for the underlying commodity.*3

According to the Article 57 of MiFID II, position limits are supposed
to clarify quantitative thresholds for the maximum size of a position in
a commodity derivative that persons can hold. The way of determining
position limits will be specified by the ESMA. This methodology will have
to consider the maturity of the commodity derivative contracts, the de-
liverable supply in the underlying commodity, the overall open interest
in that contract and the overall open interest in other financial instru-
ments with the same underlying commodity, the volatility of the relevant
markets, including substitute derivatives, and the underlying commodity
markets, the number and size of the market participants, the characteris-
tics of the underlying commodity markets, including patterns of produc-
tion, consumption, and transportation to market, and the potential de-
velopment of new contracts.*

Article 58 of MiFID II clarifies the requirements regarding positions
reporting in terms of commodity derivatives. Investment firms or market
operators operating a trading venue and trading commodity derivatives,
emission allowances, or derivatives shall publish a weekly report with
the aggregate positions held by different categories of persons for the dif-
ferent commodity derivatives, emission allowances, or derivatives. At the

42 MARKOVIC, P. et al. ManazZment finanénych rizik podniku: Implementdcia derivdtovych
kontraktov. 1. vyd. Bratislava: Iura Edition, 2007. 383 p. ISBN 978-80-8078-132-3.

43 Article 57 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

44 Article 57 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.
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same time, they are asked to specify the number of long and short posi-
tions by such categories, changes thereto since the previous report, the
percentage of the total open interest represented by each category, and
the number of persons holding a position in each category. In this re-
spect, the ESMA shall proceed to a centralised publication of the infor-
mation included in those reports.*>

Conclusion

The study aims to answer the question as to what new points the Mi-
FID II regulatory package is bringing to the investment business. It tries
to figure out the main points to be considered for implementation of rel-
evant issues. As the paper is focusing on changes that the new regulatory
package is bringing to investment banking, it may be worth asking the
question what it is taking out from the investment business in Europe.

Investor protection has been increased under the MiFID Il and the
regulatory requirements have become stricter. The major consequence of
the new MiFID II regulation consists of costs for entities to implement all
relevant requirements in order to fully comply with new regulatory mat-
ters. The ratio between costs and income from the MiFID Il impacted
business seems to be crucial in order to determine if it is still profitable
for specific investment firms which include banks to provide investment
services, activities, and ancillary services, as stated in Annex I of MiFID II.

The question of investor protection is relevant in the investment
business as this business implies certain risk. Speaking about risk from
the perspective of investment firms, MiFID Il may result in the disap-
pearance of smaller investment firms and so possibly harm the competi-
tion in the European market.

References

Consolidated Version of the Treaty on the Functioning of the European Un-
ion. O] EU C 326, 2012-10-26, pp. 47-390.

Consultation on Guidelines on Remuneration Policies and Practices (MI-
FID). In: ESMA: European Securities and Markets Authority [online].
2016 [cit. 2016-04-08]. Available at: https://www.esma.europa.eu/

45 Article 58 of the Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU. O] EU L 173, 2014-06-12, pp. 349-496.

138 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2016, Volume 1V., Issue 2, Pages 111-141 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

press-news/consultations/consultation-guidelines-remuneration-
policies-and-practices-mifid.

Directive 2004/109/EC of the European Parliament and of the Council of
15 December 2004 on the Harmonisation of Transparency Require-
ments in Relation to Information about Issuers whose Securities are
Admitted to Trading on a Regulated Market and amending Directive
2001/34/EC. O] ECL 390, 2004-12-31, p. 38.

Directive 2004/39/EC of the European Parliament and of the Council of
21 April 2004 on Markets in Financial Instruments amending Council
Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of
the European Parliament and of the Council and repealing Council Di-
rective 93/22/EEC. O] EU L 145, 2004-04-30, pp. 1-44.

Directive 2009/65/EC of the European Parliament and of the Council of
13 July 2009 on the Coordination of Laws, Regulations and Administra-
tive Provisions Relating to Undertakings for Collective Investment in
Transferable Securities (UCITS). O] EU L 302, 2009-11-17, pp. 32-96.

Directive 2013/34/EU of the European Parliament and of the Council of
26 June 2013 on the Annual Financial Statements, Consolidated Finan-
cial Statements and Related Reports of Certain Types of Undertakings,
amending Directive 2006/43/EC of the European Parliament and of
the Council and repealing Council Directives 78/660/EEC and 83/349/
EEC. O] EU L 182, 2013-06-29, pp. 19-76.

Directive 2013/36/EU of the European Parliament and of the Council of
26 June 2013 on Access to the Activity of Credit Institutions and the
Prudential Supervision of Credit Institutions and Investment Firms,
amending Directive 2002/87/EC and repealing Directives 2006/48/EC
and 2006/49/EC. O] EU L 176, 2013-06-27, pp. 338-436.

Directive 2014/49/EU of the European Parliament and of the Council of
16 April 2014 on Deposit Guarantee Schemes. O] EU L 173, 2014-06-
12, pp. 149-178.

Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on Markets in Financial Instruments and amending Di-
rective 2002/92/EC and Directive 2011/61/EU. O] EU L 173, 2014-06-
12, pp. 349-496.

ESMA: European Securities and Markets Authority [online]. 2016 [cit.
2016-04-08]. Available at: https://www.esma.europa.eu/.

STUDIES 139



« I SOCIETAS ET IURISPRUDENTIA

Al 2016, ro¢nik IV, &islo 2,s.111-141
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Guidelines on Remuneration Policies and Practices (MiFID) [online]. 1st ed.
Paris: European Securities and Markets Authority, 2012-09-17. 39 p.
[cit. 2016-04-08]. Consultation Paper, no. ESMA/2012/570. Availa-
ble at: https://www.esma.europa.eu/sites/default/files/library/
2015/11/2012-570_0.pdf.

Impact Assessment: Accompanying the Document Proposal for a Directive
of the European Parliament and of the Council on Markets in Financial
Instruments and the Proposal for a Regulation of the European Par-
liament and of the Council on Markets in Financial Instruments [2011-
10-20]. SEC (2011) 1226 final.

MARKOVIC, P. et al. ManaZment finanénych rizik podniku: Implementdcia
derivdtovych kontraktov. 1. vyd. Bratislava: Iura Edition, 2007. 383 p.
ISBN 978-80-8078-132-3.

MIFID (II) and MIFIR. In: ESMA: European Securities and Markets Authori-
ty [online]. 2016 [cit. 2016-04-08]. Available at: https://www.esma.
europa.eu/policy-rules/mifid-ii-and-mifir.

Proposal for a Directive of the European Parliament and of the Council
amending Directive 2014/65/EU on Markets in Financial Instruments
as Regards Certain Dates [2016-02-10]. COM (2016) 56 final.

Proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EU) No. 600/2014 on Markets in Financial In-
struments, Regulation (EU) No. 596/2014 on Market Abuse and Regu-
lation (EU) No. 909/2014 on Improving Securities Settlement in the
European Union and on Central Securities Depositories as Regards Cer-
tain Dates [2016-02-10]. COM (2016) 57 final.

Regulation (EU) No.575/2013 of the European Parliament and of the
Council of 26 June 2013 on Prudential Requirements for Credit Institu-
tions and Investment Firms and amending Regulation (EU) No. 648/
2012.0JEUL 176,2013-06-27, pp. 1-337.

Regulation (EU) No. 600/2014 of the European Parliament and of the
Council of 15May 2014 on Markets in Financial Instruments and
amending Regulation (EU) No. 648/2012. OJEU L 173, 2014-06-12,
pp- 84-148.

Regulation (EU) No. 648/2012 of the European Parliament and of the
Council of 4 July 2012 on OTC Derivatives, Central Counterparties and
Trade Repositories. O] EU L 201, 2012-07-27, pp. 1-59.

140 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2016, Volume IV., Issue 2, Pages 111-141 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Regulation (EU) No.909/2014 of the European Parliament and of the
Council of 23 July 2014 on Improving Securities Settlement in the Eu-
ropean Union and on Central Securities Depositories and amending Di-
rectives 98/26/EC and 2014/65/EU and Regulation (EU) No. 236/
2012.0JEU L 257,2014-08-28, pp. 1-72.

Updated Rules for Markets in Financial Instruments: MiFID 2. In: Europe-
an Commission [online]. 2016 [cit. 2016-04-08]. Available at: http://
ec.europa.eu/finance/securities/isd/mifid2 /index_en.htm.

JUDr. Filip Oller

Ministry of Transport, Construction and Regional Development
of the Slovak Republic

Namestie slobody 2902/6

810 05 Bratislava - Staré Mesto

Slovak Republic

filip.oller@gmail.com

STUDIES 141



a I SOCIETAS ET IURISPRUDENTIA
D | 2016, ro¢nik IV., ¢islo 2, s. 142-168
CIETAS

106

5 AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Applying the Skip Navigation Links
in the Context of the Websites’ Accessibility
of Central Public Administration Bodies
in the Presov Region?

Jana Koprlova

Abstract: The study focuses in its main aim on seeking yet undetected or
undefined deficits in relation to applying the skip navigation mechanism on
the websites of the central public administration bodies in the Presov Re-
gion in the context of improving the websites accessibility and it consists of
two separate parts. The first part presents a basic introduction to the ques-
tions of skip navigation links, with the key attention paid to the following
three main areas: applying of skip navigation links, visual hiding of skip
navigation links, and web browsers’ bug related to skip navigation links.
The second part of the study concentrates on the basis of analysis of apply-
ing the skip navigation links on the websites of the central public admin-
istration bodies in the Presov Region on the processes focused on detection
of potential deficits and gaps in the websites’ accessibility or related possi-
ble non-compliance with the legislation in force.

Key Words: Websites; Websites’ Accessibility; Skip Navigation Links; Public
Administration; Central Public Administration Bodies; Compliance with
Legislation in Force; the Presov Region; Analysis.

Introduction

The on-line form of presentation and communication of the public ad-
ministration authorities via Internet belongs not only to the most effec-
tive forms of communications - in relation to the territorial impact of the
communicated information, but also to the most problematic - in the
context of technical realization due to a number of specific standards re-
quired by handicapped web users with various forms of disabilities. In
the following study the author focuses on the questions of applying the
skip navigation links as key elements by building the websites.

1 This study was created within the institutional project of the Faculty of Law of Trnava
University in Trnava No. 10/2013 “Websites’ Accessibility in Public Administration”, in
the Slovak original “Pristupnost webovych stranok vo verejnej sprave”.
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While sighted web users use their eyes as a built-in skip navigation
mechanism which enables them to bypass several links with only one
click or to move directly to the link they want to reach with the mouse,
for users with some forms of visual or motor disabilities means bypass-
ing the navigation links or direct browsing the website a very serious
technical problem. Importance and wide-social interest in solving this
problem is reflected also in the adopted related legislation which is in the
Slovak Republic represented by the latest Ministerial Decree of the Minis-
try of Finance of the Slovak Republic No. 55/2014 Coll. of Standards for
Information Systems of Public Administration issued on March 4t, 2014,
and effective from March 15th, 2014.2

The aim of the study is to analyze applying the skip navigation links
on the websites of the central public administration bodies in the PreSov
Region. In the context of the research questions we define the main hy-
pothesis as follows: Homepages of the central public administration bodies
in the Presov Region apply technically correctly the skip navigation links
mechanism.

SKkip navigation links

The following part of the study familiarizes the readers with the main
questions of applying of skip navigation links, visual hiding of skip navi-
gation links, and web browsers’ bug related to skip navigation links.

Applying of skip navigation links

The idea of applying the skip navigation links is simple: they serve to
provide a link at the top of the webpage which jumps the user down to an
anchor or target at the beginning of the main content. For the most part it
seems to be easy, though there is more than one way to accomplish the
goal. From the technical view the process of creating the skip navigation
link could be explained through a HTML code as it is shown in the follow-
ing example:3

2 See Vynos Ministerstva financii Slovenskej republiky ¢. 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdvy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4t, 2014].

3 “Skip Navigation” Links. In: WebAIM: Web Accessibility in Mind [online]. 2013-10-25
[cit. 2016-06-01]. Available at: http://webaim.org/techniques/skipnav/; and KOPRLOVA,
J. Applying the Skip Navigation Links in the Context of the Websites” Accessibility of Cen-
tral State Administration Bodies in the Slovak Republic. Societas et iurisprudentia [online].
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Visual hiding of skip navigation links

By building the website the most required form of applying the skip nav-
igation mechanism is to make it invisible. For hiding the skip links there
are several techniques to be applied. Two parallel conditions should be
necessarily taken into account in this process: the first one means the re-
quirement of visual hiding of the skip links content, and the second one
represents the requirement of accessibility of the skip links content for
screen readers. Nowadays, the best known and most often used CSS code
“visibility: hidden;/display: none;” satisfies the only first one from the two
above-mentioned conditions and so it cannot be recommended in rela-
tion to its non-visibility and inaccessibility for screen readers. An effec-
tive solution of this problem, satisfying the both conditions, offer the fol-
lowing HTML and CSS codes:*

#+ HTML code:

<div class="hidden">This text is hidden.</div>;
#+ CSS code:

.hidden {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;

2014, ro¢. 2, ¢. 2, pp. 134-135 [cit. 2016-06-01]. ISSN 1339-5467. Available at: http://sei.
iuridica.truni.sk/archive/2014/02/SOCIETAS-ET-IURISPRUDENTIA-2014-02.pdf.

CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2014-12-11 [cit. 2016-06-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/; and KOPRLOVA, ]. Applying the Skip Navigation Links in
the Context of the Websites’ Accessibility of Central State Administration Bodies in the
Slovak Republic. Societas et iurisprudentia [online]. 2014, ro¢. 2, ¢. 2, p. 135 [cit. 2016-06-
01]. ISSN 1339-5467. Available at: http://sei.iuridica.truni.sk/archive/2014/02/SO-
CIETAS-ET-IURISPRUDENTIA-2014-02.pdf.
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overflow: hidden;
.
By generally recommended requirement to make the skip navigation

links invisible until they receive keyboard focus, the following HTML and
CSS codes should be applied:5

+ HTML code:
<div id="hidden"><a href="#main-content">Skip to Main Content
</a></div>;

4+ CSScode:
#hidden a {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;
overflow: hidden;

}

#hidden a:focus {
position: static;
width: auto;
height: auto;

1.

This means a very useful solution which could be preferred above all
for sighted keyboard users those cannot use a mouse.

Web browsers’ bug related to skip navigation links

The recommended above-mentioned skip navigation links related solu-
tions are working effective in most web browsers, but nowadays there
still exists one bug which lowers the efficiency of their applying through
disrupting the logical order by browsing or reading the webpage links.
This makes the webpage browsing with keyboard distortable or even
non-effective. An appropriate solution for healing this bug offers the
HTML code as follows:®

5 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2014-12-11 [cit. 2016-06-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.

6 Skip Navigation Links (Updated 6/19/2009). In: JimThatcher.com [online]. 2014-09-16
[cit. 2016-06-01]. Available at: http://www.jimthatcher.com/skipnav.htm; and KOPRLO-
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# HTML code:
<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content" tabindex="-1">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Analysis of applying the skip navigation links on the websites of the
central public administration bodies in the PreSov Region

Our analysis of applying the skip navigation links on the websites of the
central public administration bodies in the PreSov Region has been legis-
latively based on the Ministerial Decree of the Ministry of Finance of the
Slovak Republic No. 55/2014 Coll. of Standards for Information Systems
of Public Administration issued on March 4th, 2014, and effective from
March 15th, 2014, with the main attention laid on the § 14 Websites’ Ac-
cessibility (in the Slovak original “§ 14 Pristupnost webovych stranok”),
including related appendix Guideline 13. Providing Clear Navigation
Mechanisms (in the Slovak original “Pravidlo 13. Poskytovanie prehl'ad-
ného mechanizmu navigacie”).”

Our analysis was realized in the early March 2016 by applying web
browser Internet Explorer 11 (with style sheets and active elements
turned off). Complete sample was represented by all websites of all the
central public administration bodies in the PreSov Region, while research

VA, ]. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of
Central State Administration Bodies in the Slovak Republic. Societas et iurisprudentia
[online]. 2014, roc. 2, ¢. 2, pp. 136-137 [cit. 2016-06-01]. ISSN 1339-5467. Available at:
http://sei.iuridica.truni.sk/archive/2014/02 /SOCIETAS-ET-IURISPRUDENTIA-2014-02.
pdf.

Compare with KOPRLA, M. and ]. KOPRLOVA. Analyza pristupnosti webovych stranok
vybranych webovych sidiel verejnej spravy z pohl'adu administrativno-spravneho ¢lene-
nia Slovenskej republiky. Societas et res publica [online]. 2013, roc. 2, ¢. 1, pp. 93-160
[cit. 2015-09-01]. ISSN 1338-6530. Available at: http://serp.fsv.ucm.sk/archive/2013/
01/SOCIETAS-ET-RES-PUBLICA-2013-01.pdf; and with KOPRLA, M. Pristupnost’ webo-
vych stranok ako vyznamny faktor zvy$ovania konkurencieschopnosti. In: K. DURKOVA,
A. BOBOVNICKY and A. ZAUSKOVA, eds. Inovdcie a vedomostnd spolo¢nost/digitdlny mar-
keting - udrZatelny rast a ndvrat investicii [CD-ROM]. 1. vyd. Trnava: Univerzita sv. Cyrila
a Metoda v Trnave, Fakulta masmedialnej komunikacie, 2012, pp. 49-63. ISBN 978-80-
8105-454-9.
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sample was defined by all homepages of all the central public administra-
tion bodies in the PreSov Region, namely of:8

4+ Central public administration body of Stara Luboviia (http://www.
staralubovna.sk/);

4+ Central public administration body of Stropkov (http://www.
stropkov.sk/);

4+ Central public administration body of Svidnik (http://www.svidnik.
sk/);

4+ Central public administration body of Vranov nad Topl'ou (https://
www.vranov.sk/);

4+ Central public administration body of Bardejov (http://www.
bardejov.sk/);

4+ Central public administration body of Humenné (https://www.hu-
menne.sk/);

4+ Central public administration body of Kezmarok (http://www.kez-
marok.sk/);

4+ Central public administration body of Levoda (http://www.levoca.
sk/);

4+ Central public administration body of Medzilaborce (https://www.
medzilaborce-urad.sk/);

4+ Central public administration body of Poprad (https://www.poprad.
sk/);

4+ Central public administration body of PreSov (http://www.presov.
sk/);

4+ Central public administration body of Sabinov (http://www.sabinov.
sk/);

+

Central public administration body of Snina (http://www.snina.

sk/).

Central public administration body of Stard Lubovria

Next figure displays homepage of the central public administration body
of Stara Lubovnia, with style sheets and active elements turned off. There
is no skip link applied.

8 See Zdkon ¢. 575/2001 Z.z. o organizdcii cinnosti vlddy a organizdcii Ustrednej Stdtnej sprd-
vy v platnom zneni [Act No. 575/2001 Coll. on Organization of the Activities of the Gov-
ernment and Organization of the Central Public Administration, as amended].
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Figure 1 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Stara Lubovnia

PR http://www.staralubovna.sk/ L ~ & | B8 Aktuality | Mesto Staré Lub...

 Kontrastna verzia
o Textova verzia

* Mapa stranok

* RSS

¢ Prihldsit’

* Registrovat

MESTO

STARA LUBOVNA

Toggle navigation MENU

¢ Mesto

o Sprievodca mestom
° Histéria

° Spravodajstvo
° Historické osobnosti mesta

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Stard Lubovria [online]. 2016 [cit. 2016-06-01]. Available at:
http://www.staralubovna.sk/.

Analyzing the homepage of the central public administration body of
Stara Luboviia in context of using the skip navigation links following key
findings could be detected:®

%+ Number of links before the main content: 76 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Stard Lubovna. In relation to this
finding we can recommend to add the skip navigation links in accordance
with the model examples shown in the previous part of the study named
“Skip navigation links”.

Central public administration body of Stropkov

Next figure displays homepage of the central public administration body
of Stropkov, with style sheets and active elements turned off. There is no
skip link applied.

9 Source code of the central public administration body website of Stard Lubovria [online].
2016 [cit. 2016-06-01]. Available at: http://www.staralubovna.sk/.
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Figure 2 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Stropkov
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L ~ & || @ Aktuality | Mesto Stropkov

25°, viac

STROPKOV

OFICIALNE STRANKY MESTA STROPKOV

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Stropkov [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.stropkov.sk/.

Analyzing the homepage of the central public administration body of
Stropkov in context of using the skip navigation links following key find-
ings could be detected:10

4 Number of links before the main content: 70 links;
%+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Stropkov. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

Central public administration body of Svidnik

Next figure displays homepage of the central public administration body
of Svidnik, with style sheets and active elements turned off. There is no
skip link applied.

10 Source code of the central public administration body website of Stropkov [online]. 2016
[cit. 2016-06-01]. Available at: http://www.stropkov.sk/.
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Figure 3 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Svidnik

@ http://www.svidnik.sk/ L ~ & || @ Mesto SVIDNIK | Informaén...
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* Vieobecné informidcie
* Primdtor mesta
a Tintmnn cvionibnen

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Svidnik [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.svidnik.sk/.

Analyzing the homepage of the central public administration body of
Svidnik in context of using the skip navigation links following key find-
ings could be detected:!!

%+ Number of links before the main content: 57 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Svidnik. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

Central public administration body of Vranov nad Topl'ou

Next figure displays homepage of the central public administration body
of Vranov nad Topl'ou, with style sheets and active elements turned off.
There is no skip link applied.

11 Source code of the central public administration body website of Svidnik [online]. 2016
[cit. 2016-06-01]. Available at: http://www.svidnik.sk/.
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Figure 4 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Vranov nad Topl'ou
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Vranov nad Topl'ou [online]. 2016 [cit. 2016-06-01]. Available
at: https://www.vranov.sk/.

Analyzing the homepage of the central public administration body of
Vranov nad Topl'ou in context of using the skip navigation links following
key findings could be detected:12

4+ Number of links before the main content: 100 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Vranov nad Topl'ou. In relation to
this finding we can recommend to add the skip navigation links in ac-
cordance with the model examples shown in the previous part of the
study named “Skip navigation links”.

Central public administration body of Bardejov

Next figure displays homepage of the central public administration body
of Bardejov, with style sheets and active elements turned off. There is no
skip link applied.

12 Source code of the central public administration body website of Vranov nad Toplou
[online]. 2016 [cit. 2016-06-01]. Available at: https://www.vranov.sk/.
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Figure 5 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Bardejov

BB 0/ bardejov.sk/ - P - & | B pesto Bardejov - Svetové d... X

Mesto Bardejov - svetové dediéstvo UNESCO
* Aktuality

 Kontakty

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Bardejov [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.bardejov.sk/.

Analyzing the homepage of the central public administration body of
Bardejov in context of using the skip navigation links following key find-
ings could be detected:13

4 Number of links before the main content: 208 links;
%+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Bardejov. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

Central public administration body of Humenné

Next figure displays homepage of the central public administration body
of Humenné, with style sheets and active elements turned off. There is no
skip link applied.

13 Source code of the central public administration body website of Bardejov [online]. 2016
[cit. 2016-06-01]. Available at: http://www.bardejov.sk/.
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Figure 6 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Humenné
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Humenné [online]. 2016 [cit.2016-06-01]. Available at:
https://www.humenne.sk/.

Analyzing the homepage of the central public administration body of
Humenné in context of using the skip navigation links following key find-
ings could be detected:1*

4+ Number of links before the main content: 98 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Humenné. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

Central public administration body of KeZzmarok

Next figure displays homepage of the central public administration body
of Kezmarok, with style sheets and active elements turned off. There is
no skip link applied.

14 Source code of the central public administration body website of Humenné [online]. 2016
[cit. 2016-06-01]. Available at: https://www.humenne.sk/.
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Figure 7 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Kezmarok
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of KeZmarok [online]. 2016 [cit.2016-06-01]. Available at:
http://www.kezmarok.sk/.

Analyzing the homepage of the central public administration body of
KeZmarok in context of using the skip navigation links following key find-
ings could be detected:15

4 Number of links before the main content: 73 links;
= Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Kezmarok. In relation to this find-
ing we can recommend to add the skip navigation links in accordance
with the model examples shown in the previous part of the study named
“Skip navigation links”.

Central public administration body of Levo¢a

Next figure displays homepage of the central public administration body
of Levoca, with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

15 Source code of the central public administration body website of KeZmarok [online]. 2016
[cit. 2016-06-01]. Available at: http://www.kezmarok.sk/.
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Figure 8 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Levoca
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Levoca [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.levoca.sk/.

Analyzing the homepage of the central public administration body of
Levoca in context of using the skip navigation links following key findings
could be detected:1¢

Number of links before the main content: 18 links;
Number of skip links: 5 links;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<div class="hidden-special">

<a href="#m_153962" title="Prechod na navigaciu Hlavné
menu">Prechod na navigaciu Hlavné menu</a>

<a href="#m_119811" title="Prechod na navigaciu Hlavné menu
2">Prechod na navigaciu Hlavné menu 2</a>

<a href="#m_131765" title="Prechod na navigaciu Hlavné menu
3">Prechod na navigaciu Hlavné menu 3</a>

<a href="#m_120182" title="Prechod na navigaciu Hlavné menu
4">Prechod na navigaciu Hlavné menu 4</a>

FEEEE

16 Source code of the central public administration body website of Levoca [online]. 2016
[cit. 2016-06-01]. Available at: http://www.levoca.sk/.
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<a href="#m_136438" title="Prechod na navigaciu Hlavné menu
5">Prechod na navigaciu Hlavné menu 5</a>
</div>
<aid="m_153962"></a>
<aid="m_119811"></a>
<aid="m_131765"></a>
<aid="m_120182"></a>
<aid="m_136438"></a>;
+ CSS code of skip links:
shidden-special {
height: 0;
overflow: hidden;
margin: 0;
padding: 0;
border: 0;
}
According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Levoca, but it works technically in-
correctly. In relation to our finding we can recommend to add the attrib-
ute tabindex="-1" to website’s target elements and to replace CSS code
“height: 0;” with CSS code in accordance with the model examples shown
in the previous parts of the study named “Visual hiding of skip navigation
links” and “Web browsers’ bug related to skip navigation links”, with the
aim, firstly, to make the skip navigation links content accessible/visible
for screen readers and, secondly, to eliminate the disrupted logical order
by browsing or reading the webpage links that occurs by most of web
browsers.

Central public administration body of Medzilaborce

Next figure displays homepage of the central public administration body
of Medzilaborce, with style sheets and active elements turned off. There
is no skip link applied.

Analyzing the homepage of the central public administration body of
Medzilaborce in context of using the skip navigation links following key
findings could be detected:1”

17 Source code of the central public administration body website of Medzilaborce [online].
2016 [cit. 2016-06-01]. Available at: https://www.medzilaborce-urad.sk/.
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4+ Number of links before the main content: 62 links;
%+ Number of skip links: 0 links.

Figure 9 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Medzilaborce
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Medzilaborce [online]. 2016 [cit. 2016-06-01]. Available at:
https://www.medzilaborce-urad.sk/.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Medzilaborce. In relation to this
finding we can recommend to add the skip navigation links in accordance
with the model examples shown in the previous part of the study named
“Skip navigation links”.

Central public administration body of Poprad

Next figure displays homepage of the central public administration body
of Poprad, with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Analyzing the homepage of the central public administration body of
Poprad in context of using the skip navigation links following key find-
ings could be detected:18

18 Source code of the central public administration body website of Poprad [online]. 2016
[cit. 2016-06-01]. Available at: https://www.poprad.sk/.
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Number of links before the main content: 60 links;
Number of skip links: 2 links;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<div class="hidden-special">
<a href="#m_00" title="Prechod na navigaciu block
menu">Prechod na navigaciu block menu</a>
<a href="#m_14" title="Prechod na navigaciu Hlavné
menu">Prechod na navigiciu Hlavné menu</a>
</div>
[Missing selector id="m_00"]
<aid="m_14"></a>;
#+ CSS code of skip links:
.hidden-special {
height: 0;
overflow: hidden;
margin: 0;
padding: 0;
border: 0;
1.
According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Poprad, but it works technically in-
correctly. In relation to our finding we can recommend to replace ele-
ment “<a href="#m_00" title="Prechod na navigdciu block menu">Prechod
na navigdciu block menu</a>" with element “<a href="m_93858">Prejst
na obsah strdnky</a>", then to add the attribute tabindex="-1" to web-
site’s target elements and to replace CSS code “height: 0;” with CSS code
in accordance with the model examples shown in the previous parts of
the study named “Visual hiding of skip navigation links” and “Web
browsers’ bug related to skip navigation links”, with the aim, firstly, to
make the skip navigation links content accessible/visible for screen
readers and, secondly, to eliminate the disrupted logical order by brows-
ing or reading the webpage links that occurs by most of web browsers.

e
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Figure 10 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Poprad
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Poprad [online]. 2016 [cit. 2016-06-01]. Available at: https://
www.poprad.sk/.

Central public administration body of Presov

Next figure displays homepage of the central public administration body
of Presov, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
PreSov in context of using the skip navigation links following key findings
could be detected:1?

4 Number of links before the main content: 69 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Presov. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

19 Source code of the central public administration body website of Presov [online]. 2016
[cit. 2016-06-01]. Available at: http://www.presov.sk/.
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Figure 11 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of PreSov

= http://www.presov.sk/portal £2 mesto Presov
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* Historické pamiatky
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« Fotogaléria
 Transparentné mesto

Ob¢an

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Presov [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.presov.sk/.

Central public administration body of Sabinov

Next figure displays homepage of the central public administration body
of Sabinov, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
Sabinov in context of using the skip navigation links following key find-
ings could be detected:2°

%+ Number of links before the main content: 67 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Sabinov. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

20 Source code of the central public administration body website of Sabinov [online]. 2016
[cit. 2016-06-01]. Available at: http://www.sabinov.sk/.
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Figure 12 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Sabinov

l EI. http://www.sabinov.sk/ P~C |- Mesto Sabinov - Sabinov ! l

Oficialne stranky mesta Sabinov

Dnes je 01. 06. 2016
Meniny ma Zaneta

- SK
+ EN
- DE

SABINOV
ﬁ b m/d;/((-', ,((/ sa
/"A”Jff/'

‘ / o il @ TR

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Sabinov [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.sabinov.sk/.

Central public administration body of Snina

Next figure displays homepage of the central public administration body
of Snina, with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Analyzing the homepage of the central public administration body of
Snina in context of using the skip navigation links following key findings
could be detected:?!

Number of links before the main content: 43 links;
Number of skip links: 2 links;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<ul class="access">

<li>

<a href="/#content-link">Rovno na obsah</a>
</li>

FEEEE

21 Source code of the central public administration body website of Snina [online]. 2016
[cit. 2016-06-01]. Available at: http://www.snina.sk/.
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<li>
<a href="/#menu-link">Rovno na menu</a>
</li>
</ul>
<h3 class="access">
<a name="menu-link" id="menu-link">
<span>Zivot v meste</span>
</a>
</h3>
<a name="content-link" id="content-link"></a>;
#+ CSS code of skip links:
#theader h1 span,
.access,
.diskuze th,
Jogo span {
position: absolute;
left: -2000px;
width: 1px;
height: 1px;
overflow: hidden;
}
#menu h3.access {
position: relative;
width: auto;
height: auto;
left: auto;
text-transform: uppercase;
text-align: left;
padding: 15px 10px 3px limportant;
margin-bottom: 15px;
}
#menu h3.access a,
#menu h3.access span {
color: #fff;
text-transform: uppercase;
text-decoration: none;
font-weight: 400;
font-size: 25px;
font-family: 'Noto Sans';
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Figure 13 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Snina
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Snina [online]. 2016 [cit. 2016-06-01]. Available at: http://
www.snina.sk/.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Snina which works technically cor-
rectly. In relation to our finding we can recommend to add the attribute
tabindex="-1" to website’s target elements in accordance with the model
example shown in the previous part of the study named “Web browsers’
bug related to skip navigation links”, with the aim to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Conclusion

In the study “Applying the Skip Navigation Links in the Context of the
Websites’ Accessibility of Central Public Administration Bodies in the
PreSov Region” we have paid our attention in accordance with its main
aim to seeking yet undetected or undefined deficits in relation to apply-
ing the skip navigation mechanism on the websites of the central public
administration bodies in the PreSov Region in the context of improving
the websites accessibility. In the context of our research questions we de-
fined the main hypothesis as follows: Homepages of the central public
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administration bodies in the Presov Region apply technically correctly the
skip navigation links mechanism.

According to the results and key findings presented in previous parts
of our study we can underline the following final conclusions (valid as of
March 1st, 2016), divided in to three separate groups:

Homepages with the technically correctly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1" to website’s target elements which relates namely to only
one central public administration body:

+ Central public administration body of Snina.

Homepages with the technically incorrectly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements and to replace CSS code “display:
none;” with CSS code in accordance with the exactly in our study present-
ed model examples. These recommendations relate namely to only two
central public administration bodies:

#+ Central public administration body of Levoca;
+ Central public administration body of Poprad.

Homepages with no skip navigation mechanism applied - for this
group we can recommend to add skip navigation links, then to add target
elements, to add the attribute tabindex="-1" to website’s target elements
and to avoid applying CSS code “display: none;” in accordance with the
exactly in our study presented model examples. These recommendations
relate namely to ten central public administration bodies, which means
the majority of analyzed central public administration bodies in the
PreSov Region:

Central public administration body of Stara Luboviia;
Central public administration body of Stropkov;

Central public administration body of Svidnik;

Central public administration body of Vranov nad Topl'ou;
Central public administration body of Bardejov;

Central public administration body of Humenné;

Central public administration body of KezZmarok;

Central public administration body of Medzilaborce;
Central public administration body of Presov;

Central public administration body of Sabinov.

S S S e

164 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2016, Volume 1V., Issue 2, Pages 142-168 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Finally, as for verifying the set main hypothesis of the study we can
conclude that the hypothesis is not valid, so we have to reject it, because
from the 13 analyzed homepages of the central public administration
bodies in the PreSov Region only 1 homepage was technically correctly
working and was in compliance with legislation in force22 (state valid as
of March 1st, 2016).
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Ochrana zamestnanca pred prepustanim
pri prevode zamestnavatel'a z pohl'adu
eurdpskeho pracovného prava

Protection of Employees against Dismissal
during the Transfer of the Employer in Terms
of the European Labour Law

Zuzana Strbikova

Abstract: The goal of the European Union in the enforcement of labour leg-
islation is to protect the interests of employees. The area of social policy has
always constituted one of the primary pillars of the European Union and
this issue is always in the foreground. Over a few decades, as a consequence
of economic changes, among other things a number of directives dealing
with social protection of employees have been adopted. Among the most
important there are directives relating to transfers of undertakings which
shall ensure the transfer of businesses not to have a negative impact on the
employees of the concerned undertakings. The intention of the paper is to
draw attention to the area of protection of employees against dismissal on
the grounds of the transfer.

Key Words: Transfer of Businesses; Protection of Employees; European
Labour Law; Court of Justice of the European Union; the European Union.

Abstrakt: Cielom Eurdpskej tinie v oblasti presadzovania pracovnoprdvnej
legislativy je ochrana zdujmov zamestnancov. Oblast’ socidlnej politiky tvo-
rila vZdy jeden z primdrnych pilierov Eurdpskej tinie a tdto problematika je
neustdle v popredi. V priebehu niekol'kych desatroci bol v désledku ekono-
mickych zmien okrem iného prijaty aj cely rad smernic, ktoré sa zaoberaju
socidlnou ochranou zamestnancov. Medzi najvyznamnejsie sa radia smer-
nice tykajiice sa prevodov podnikov, ktoré maju zaistit, aby prevod podni-
kov nemal negativny dopad na zamestnancov dotknutych podnikov. Zdme-
rom prispevku je upriamit pozornost na oblast’ ochrany zamestnancov
pred prepustenim z dévodu prevodu podniku.

KTlticové slova: Prevod podniku; ochrana zamestnancov; europske pracov-
né prdvo; Stidny dvor Eurdpskej tinie; Eurdpska tinia.
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Uvod

V dneSnej dobe sa prevod zamestnivatela stdva stdle naliehavejSim
a CastejSim problémom, s ktorym sa mnoho zamestnancov musi streta-
vat. Vplyvom rastucej globalizacie a suvisiacej dynamiky zmien v Struk-
turach podnikov sa prevod zamestnavatela stava beznym javom. Z uve-
deného dévodu sa venuje vel'kd pozornost socialnej ochrane zamestnan-
cov, ktorf m6zu byt dotknuti zmenami v Struktire podniku, ktoré nasta-
vaju v désledku ekonomickych zmien a rozvoja spolo¢ného trhu. Najvacsi
vyznam medzi smernicami, ktoré sa zaoberajui socidlnou ochranou za-
mestnancov, maju smernice tykajice sa prevodu podniku. Ochrana za-
mestnancov pri prevode podniku, zavodu alebo ich Casti je jednym z pri-
marnych pilierov eurépskeho pracovného prava. Uprava obsiahnuta
v smerniciach ma zaistit zamestnancom, Ze v pripade zmeny na strane
zamestnavatel'a bude ich postavenie zachované tym, Ze budd méct po-
kracovat vzamestnani snovym zamestnavatelom (nadobudatelom).
Cielom je zaistit, aby restrukturalizacia podniku vo vnutri spolo¢ného
trhu nepdsobila negativne na zamestnancov v dotknutych podnikoch.

Pracovné pravo, ktoré je primarne povolané k rieSeniu situacii medzi
zamestnavatel'om azamestnancom a ktoré ponuka ndastroj na ochranu
slabsej strany zmluvného vztahu, ktorou spravidla byva zamestnanec, sa
zacalo ukazovat ako nedostacujice. Zamestnanec ako subjekt pracovno-
pravneho vztahu nedisponuje prostriedkami, ktoré by takymto zmenam
mohli zabranit alebo ich ovplyvnit. Zamestnanec tak predstavuje slabsiu
stranu zmluvného vztahu, ktoru je nutné chranit. Ochrana zamestnanca
pri prevode zamestnavatel'a znamend subor opatreni, ktoré obmedzuju
vol'nost zamestnavatela a ktorych ucelom je zabezpecit, aby prava za-
mestnancov neboli v dosledku prevodu zamestnavatel'a dotknuté.

Vymedzenie pojmu zamestnanec

Za zamestnanca povazuje smernica 2001/23/ES kaZzdu osobu, ktora je
chranend vdanom c¢lenskom S$tate ako zamestnanec podla vnutroStat-
nych pracovnych predpisov, bez ohl'adu na to, ¢i pracuje v ¢iastocnom
pracovnom uvazku, v pracovnom pomere na urciti dobu alebo ide o vy-
poZiCanie zamestnanca. Smernica 2001/23/ES zverila vymedzenie
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predmetného pojmu do pdsobnosti jednotlivych ¢lenskych $tatov Unie,
¢o spbsobuje nemalé aplikacné problémy.!

Smernica 2001/23/ES vychadza ,z relativne odlisnej prdvnej inter-
pretdcie pojmu zamestnanec, na zdklade prdvnych tuprav clenskych stdtov
Eurdpskej tinie.”? Tymto umoziuje ¢lenskym Statom vychadzat z takéto
pojmu zamestnanec, aky ma prislusny clensky Stat zakotveny pre pra-
covnopravne tcely vo svojom vniitornom zakonodarstve. Staty Eurépskej
Unie si v§ak nemd6zu na dcely smernice 2001/23/ES vymedzit ¢i vytvorit
iny pravny pojem zamestnanca. Z daného dévodu pojem zamestnanec nie
je v zmysle vyssie uvedenej smernice pojmom prava Spolocenstva.

Z clanku 2 bod 1 pism. d) smernice 2001/23/ES nevyplyva pre c¢len-
ské Staty Eurdpskej dnie aZ takd vol'nost, aby si kazdy ¢lensky Stat len
pre ucely tejto smernice vytvaral samostatny pojem zamestnanec a nevy-
chadzal pritom zo vSeobecného pojmu zamestnanec, do ktorého je nutné
subsumovat nielen zamestnancov v pracovnom pomere na Kratsi tyz-
denny pracovny c¢as, zamestnancov v pracovnom pomere na urcitd dobu
a zapoZicanych zamestnancov.3

Zakladné piliere ochrany zamestnancov

Prvym pocinom v eurépskom hospodarskom priestore smerujicim
k ochrane prav zamestnancov pri prevode podniku, zavodu alebo ich Cas-
ti bola smernica Rady 77/187/EHS.* U¢elom prijatia uvedenej smernice
bolo ochranit’ zamestnanca pred nepriaznivymi nasledkami, ktoré mézu
vznikat pri realizcii zmien v Struktire zamestnavatel'a vyvolanych eko-
nomickymi trendmi, a to ako na narodnej, tak i na komunitarnej trovni.>
Vroku 1998 presla tato smernica novelizaciou. Novelizovana smernica

-

BARANCOVA, H. Prevod podniku: Zachovanie ndrokov zamestnancov pri prevode podnikov,
Casti podnikov, zdvodov a casti zdvodov v judikatiire Eurépskeho stdneho dvora. 1.vyd.
Bratislava: Sprint, 2007. 155 s. Eurépske pracovné pravo 1. ISBN 978-80-89085-81-1.
BARANCOVA, H. Eurépske pracovné prdvo: Flexibilita a bezpecnost' pre 21. storocie. 1. vyd.
Bratislava: Sprint dva, 2010, s. 238. ISBN 978-80-89393-42-8.

BARANCOVA, H. Prevod podniku: Zachovanie ndrokov zamestnancov pri prevode podnikov,
Casti podnikov, zdvodov a casti zdvodov v judikature Eurdpskeho stdneho dvora. 1.vyd.
Bratislava: Sprint, 2007. 155 s. Eurépske pracovné pravo 1. ISBN 978-80-89085-81-1.
Smernica Rady 77/187/EHS zo 14. februdra 1977 o aproximdcii zdkonov ¢lenskych Stdtov
tykajucich sa zachovania prdv zamestnancov pri prevodoch podnikov, zdvodov alebo Casti
podnikov alebo zdvodov. Uv.ESL61,1977-03-05, s. 26-28.

Case of Annette Henke v. Gemeinde Schierke and Verwaltungsgemeinschaft Brocken [1996-
10-15]. Rozsudok Stidneho dvora Eurépskej inie, 1996, C-298/94.
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98/50/EHS® z 29.jina 1998 mala zohl'adnit’ platnd judikatiru Sidneho
dvora Eurdpskej unie, tendencie v legislative clenskych Statov a rozvoj
vnutorného trhu Eurépskeho spolocCenstva. Vroku 2001 vsSak prislo
k prijatiu novej smernice 2001/23/ES,” ktora mala dalej spresnit
a sprehl'adnit dovtedajsiu pravnu upravu. Smernica 2001/23/ES bola,
obdobne ako smernica 77/187/EHS8 v zneni smernice 98/50/EHS,? kto-
rd nahradila, postavena na troch pilieroch ochrany zamestnancov proti
pravdepodobnym nepriaznivym nasledkom, ktoré by im mohli vzniknat
zo zmien v Struktire podnikov vyvolanych ekonomickymi trendmi na na-
rodnej a komunitarnej urovni, okrem iného prostrednictvom prevodu
podniku, podnikania alebo ¢asti podnikania inym zamestnavatelom ako
dosledok prevodu alebo fuzie.l® Podl'a smernice 2001/23/ES stoji ochra-
na prav zamestnancov pri prevode zamestnavatel'a na troch pilieroch, ku
ktorym patria:

+ automaticky prevod pracovného pomeru od pé6vodného zamestnava-
tel'a (prevodca) k novému zamestnavatel'ovi (nadobudatel);

+ ochrana zamestnanca proti vypovedi zo strany prevodcu alebo na-
dobudatel’a;

#+ povinnost prevodcu anadobudatela informovat akonzultovat so
zastupcami prevodom dotknutych zamestnancov.

Smernica je prejavom ¢iasto¢nej harmonizicie a jej cielom nie je vy-
tvarat’ jednotny Standard ochrany vo vSetkych clenskych statoch Eurép-
skej unie. Naopak, smernica stanovuje minimalne poziadavky, pricom
Clenské staty mozu uplatnit alebo prijimat pravne a spravne predpisy,
ktoré su pre zamestnanca priaznivejsie. V pravomoci ¢lenskych Statov je
ponechani moznost' definovania pojmu zamestnanec, urcenia nasledkov

6 Smernica Rady 98/50/ES z 29. jiina 1998 o aproximdcii zdkonov ¢lenskych stdtov tykajiicich
sa zachovania prdv zamestnancov pri prevodoch podnikov, zdvodov alebo Casti podnikov
alebo zdvodov. Uv. ESL 201, 1998-07-17, s. 88-92.

7 Smernica Rady 2001/23/ES z 12. marca 2001 o aproximdcii zdkonov ¢lenskych Stdtov tyka-
Jjlicich sa zachovania prdv zamestnancov pri prevodoch podnikov, zdvodov alebo Casti pod-
nikov alebo zdvodov. Uv. ES L. 82, 2001-03-22, s. 16-20.

8 Smernica Rady 77/187/EHS zo 14. februdra 1977 o aproximdcii zdkonov clenskych Stdtov

tykajticich sa zachovania prdv zamestnancov pri prevodoch podnikov, zdvodov alebo Casti

podnikov alebo zdvodov. U.v.ESL61,1977-03-05, s. 26-28.

Smernica Rady 98/50/ES z 29. juna 1998 o aproximdcii zdkonov clenskych $tdtov tykajiicich

sa zachovania prdv zamestnancov pri prevodoch podnikov, zdvodov alebo casti podnikov

alebo zdvodov. U.v. ES L 201, 1998-07-17, s. 88-92.

10 Case of Annette Henke v. Gemeinde Schierke and Verwaltungsgemeinschaft Brocken [1996-
10-15]. Rozsudok Stidneho dvora Eurépskej tinie, 1996, C-298/94.
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nesuhlasu zamestnanca s prevodom a urcenia sankcie za nesplnenie in-
formacnej a konzulta¢nej povinnosti.

Vramci predloZeného prispevku sa zameriame na druhy pilier
ochrany zamestnancov, tj. ochranu zamestnancov proti vypovedi pri
prevode podniku, zavodu alebo ich Casti, rovnako zo strany prevodcu
i nadobtudatel'a.

Ochrana zamestnancov proti vypovedi zo strany prevodcu alebo
nadobudatel'a

Eurépsky sudny dvor vo veci Wendelboe!! vyjadril vystizne ciel smerni-
ce 2001/23/ES, ktorym je zaistit, tak, ako to je len moZné, aby pracovno-
pravny vztah pokracoval v nezmenenej podobe, chraneny pred moZnos-
tou vypovede z dévodu prevodu. Inak povedané, smernica 2001/23/ES
chrani prevadzaného zamestnanca, ktory i nad’alej bude vykonavat rov-
nakud pracu za nezmenenych podmienok, avsak podl'a pokynov nového
zamestnavatela - nadobudatel'a. Smernica poskytuje ochranu zamest-
nancom prevadzaného podniku na zaklade vysSie uvedenych troch pilie-
rov.

V pripade zmeny zamestnavatela pri prevode podniku predstavuje
ochranu proti vypovedi druhy pilier ochrany zamestnancov. Clanok 4
ods. 1 smernice 2001/23/ES stanovuje, Ze ,prevod podniku, zdvodu alebo
Casti podniku alebo zdvodu neméZe byt automaticky dévodom na prepus-
tanie z prdce zo strany prevddzatela alebo nadobiidatela.”12 Tu moZno
vnimat' ako mozny spdsob obchadzania predmetného ustanovenia zo
strany zamestnavatel'a skutocnost, Ze smernica 2001/23/ES sa vztahuje
vylucne na zamestnancov, ktori si zamestnani v dobe prevodu. V zasade
takto pravna Uprava poskytuje prevodcovi i nadobtidatel'ovi eventualitu
vyhnut sa aplikacii ¢lanku 3 uvedenej smernice tym, Ze prevodca kratko
pred diiom prevodu zamestnanca prepusti a nadobudatel’ ho nasledne
znovu prijme, ale za podmienok horsich, nez aké mal zamestnanec u pre-
vadzatela.

V ¢lanku 4 smernica 2001/23/ES osobitne zakotvuje popri automa-
tickom prechode pracovnopravnych vztahov aj zakaz prepustania z do-

11 Case of Knud Wendelboe and Others v. L. ]. Music ApS, in Liquidation [1985-02-07]. Rozsu-
dok Sudneho dvora Eur6pskej unie, 1985, C-19/83.

12 Clanok 4 ods. 1 smernice 2001/23/ES. KRIZAN, V. ed. Pracovné prdvo Eurdpskej tinie: Do-
kumenty. 1.vyd. Krakéw: Towarzystwo Stowakéw w Polsce, 2015, s. 343. ISBN 978-83-
7490-819-1.
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vodov spocivajicich iba v prevode podniku. Uvedeny zakaz plati rovnako
pre prevadzatela, ako aj pre nadobtuidatela. V rozhodnuti Dethier Equi-
pement!3 Eurépsky sudny dvor vyzdvihol, Ze ,zdkaz prepustania plati aj
v tom pripade, ked' k ukonceniu pracovnoprdvnych vztahov doslo zo strany
prevddzatela pred uskuto¢nenym prevodom podniku za podmienky, Ze do-
vod spocival v samotnom prevode. “1*

Eurépsky sidny dvor vo veci Bork International'> dospel k zaveru, Ze
napriek tomu, Ze smernica 77/187 /EHS16 sa vztahuje len na zamestnan-
ca, nakol'’ko pracovna zmluva ¢i pracovny pomer existuje v dobe prevodu
(podl'a vnutrostatneho pravneho poriadku), stale je nutné dodrziavat
ustanovenie smernice, ktoré chrani zamestnanca proti skonceniu pra-
covného pomeru v dosledku prevodu. Na osoby, ktorych pracovné zmlu-
vy alebo pracovné pomery boli skonfené eSte predo dilom prevodu
vrozpore s cldankom 4 ods.1 predmetnej smernice, sa musi prihliadat
stale ako v dobe prevodu zamestnanca. Urcenie, ¢i pracovna zmluva ale-
bo pracovny pomer boli ukoncené len z dovodu prevodu, zalezi na vnut-
rostatnom sude. Ten musi pri posudzovani prihliadat na to, za akych
okolnosti bol zamestnanec prepusteny, a najma, ¢i ku skonceniu pracov-
ného pomeru prislo ¢asovo blizko ku diiu prevodu a ¢i bol zamestnanec
nadobuidatel'om znovu prijaty.

Prevod podniku neméze byt dovodom vypovede zo strany zamest-
navatel'a, nakol'ko zamestnanci su v prevadzanej casti chraneni pred vy-
povedou zo strany zamestnavatel'a. Ochrana pred skoncenim pracovné-
ho pomeru sa nevztahuje na tych zamestnancov, ktori nie si zamestnani
v prevadzanej Casti podniku, i ked' pri plneni svojich pracovnych povin-
nosti pouzivajui aj td Cast majetku zamestnavatela, ktora je predmetom
prevodu podniku, ¢asti podniku alebo prevodu tlohy, ¢innosti. Pri pre-
vode podniku sa ochrana tyka zamestnancov len vtedy, ak zmena vlast-

13 Case of Jules Dethier Equipement SA v. Jules Dassy and Sovam SPRL [1998-03-12]. Rozsu-
dok Stidneho dvora Eurépskej unie, 1998, C-319/94.

14 DOLOBAC, M. et al. Vybrané otdzky socidlneho prdva Eurdpskej tinie. 1. vyd. Kogice: Uni-
verzita Pavla Jozefa Safirika v Ko$iciach, Pravnicka fakulta, 2012, s. 203. ISBN 978-80-
7097-977-8.

15 Case of P. Bork International A/S, in Liquidation v. Foreningen af Arbejdsledere i Danmark
[1988-06-15]. Rozsudok Stidneho dvora Eur6pskej tinie, 1988, C-101/87.

16 Smernica Rady 77/187/EHS zo 14. februdra 1977 o aproximdcii zdkonov clenskych Stdtov
tykajiicich sa zachovania prdv zamestnancov pri prevodoch podnikov, zdvodov alebo Casti
podnikov alebo zdvodov. Uv.ESL61,1977-03-05, s. 26-28.

174 ESEJE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2016, Volume 1V., Issue 2, Pages 169-181 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

nictva podniku alebo jeho casti nesmie byt dévodom pre vypoved zo
strany zamestnavatel'a.l”

Smernica 2001/23/ES stanovuje dva varianty obmedzenia vSeobec-
ného zakazu vypovede zamestnancovi:

4 podla ¢lanku 4 ods. 1 alebo ods. 2 mézu ¢lenské Staty stanovit, Ze za-
kaz vypovede pracovnej zmluvy alebo skonéenia pracovného pome-
ru sa nevztahuje na urcité osobitné kategérie zamestnancov, na kto-
ré sa nevztahuju pravne predpisy alebo zvyklosti ¢lenskych Statov
tykajice sa ochrany pred prepustanim;

4 Clanok 4 ods. 1 nevylucuje skoncenie pracovného pomeru z hospo-
darskych, technickych alebo organizacnych dévodov. Stidny dvor Eu-
répskej Unie v niekol'kych rozhodnutiach uvedené pravidlo zdoraz-
nil, napriklad vo veci Merckx a Neuhuys.18

Stefko19 uvadza, e zmenami stavu zamestnancov sa rozumie najma
situacia, kedy z dovodu prevodu podniku prislo u nadobtidatel'a k nad-
bytku zamestnancov, ¢o nie je pre nadobudatel'a z hospodarskych alebo
organizacnych dévodov udrzatel'né, a preto mozu byt tito zamestnanci
prepusteni. Dovodom vypovede nemoZe byt len prechod prav a povin-
nosti a snaha prevodcu uSetrit nadobudatel'ovi ndklady, ktoré st spojené
s prevzatim nakladnych pracovnych sil.

Pre urcenie, ¢i sa jedna o vypoved' v suvislosti len s prevodom podni-
ku, bolo podl'a Eurépskeho sidneho dvora vo veci Mikkelsen2? nutné zo-
hl'adnit’ objektivne okolnosti, za ktorych k vypovedi prislo, a to napriklad,
Ze sa vypoved' stala t¢innou v dobe blizkej prevodu a Ze zamestnanec bol
znovu nadobudatelom zamestnany. Prevodca aj nadobudatel’ st oprav-
neni prepustit zamestnanca z ekonomickych, technickych ¢i organizac-
nych dévodov.

Smernica 2001/23/ES je podla Eurdpskeho sudneho dvora pri
ochrane zamestnancov pred prepdstanim zo strany zamestnavatela ap-
likovatel'na pre vSetky situdcie, kedy st zamestnanci podrobeni prevodu

17 BARANCOVA, H. Eurépske pracovné prdvo: Flexibilita a bezpecnost pre 21. storocie. 1. vyd.
Bratislava: Sprint dva, 2010. 680 s. ISBN 978-80-89393-42-8.

18 Case of Albert Merckx and Patrick Neuhuys v. Ford Motors Company Belgium SA [1996-03-
07]. Rozsudok Sudneho dvora Eurépskej tinie, 1996, C-171/94 a C-172/94.

19 STEFKO, M. Automaticky pirechod prav a povinnosti z pracovnépravnich vztahi?. Prdvnik.
2005, roc. 144, ¢. 3, s. 286-294. ISSN 0231-6625.

20 Case of Foreningen af Arbejdsledere i Danmark v. A/S Danmols Inventar, in Liquidation
[1985-07-17]. Rozsudok Stidneho dvora Eurépskej tinie, 1985, C-105/84.
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podniku chraneni v urcitej, hoci obmedzenej miere pred prepistanim na
zaklade vnutrosStatnych pravnych predpisov, a to s désledkom, Ze takato
ochrana sa im nesmie odmietnut alebo zamedzit' len z dévodu prevodu
podniku alebo jeho Casti.2!

V pravnej veci Komisia/Belgicko?2 Eurépsky sudny dvor dospel k za-
veru, Ze opravnenie na vynimky z ochrany pred vypovedou zo strany
zamestnavatela je potrebné v zmysle ¢lanku 4 ods. 1 smernice 2001/23/
ES vykladat’ restriktivne. Clensky $tat ich nemdZe uplatnit, ak zamest-
nanci, ktorych sa prevod podniku tyka, vyuZzivaja urcitd, hoci aj ked’ len
obmedzend ochranu pred vypovedou. Eurdpsky sudny dvor vnima
ochranu pred vypoved'ou v tom kontexte, Ze ochrana pred vypovedou sa
predpoklada uz vtedy, ak narodné pravo pre pripady vypovede zamest-
nancom stanovuje vypovedné doby. Zamestnanci, ktori boli nezdkonne
prepusteni zo strany prevadzatel'a kratko pred prevodom podniku a kto-
rych nadobudatel neprevzal, méZu proti takémuto konaniu podat Zalobu
vo veci ich protizdkonného prepustenia z prace.23

Ziada sa zddraznit, Ze smernica 2001/23/ES nepredpoklada obme-
dzenie slobody podniku uskutoc¢nit' v prevzatych prevadzkach spolo¢nos-
ti organizacné, respektive vyrobné zmeny a iné racionaliza¢né opatrenia.
Z uvedeného dévodu ¢lanok 4 ods. 2 veta 2 smernice 2001/23/ES stano-
vuje, Ze vypoved zamestnavatela, ktora sa uskutocnila z ekonomickych,
technickych ¢i organizacnych doévodov, nie je smernicou obmedzena.
Smernica presne nevymedzuje, o aké dovody sa konkrétne jedna.

Vykladom pojmu hospodarske, technické a organizacné dovody sa
Sddny dvor Eurépskej inie zaoberal vo veci Vigano.z* Na spolo¢nost’ Red
Elite de electrodomésticos, ktorej predmetom bol predaj domacich spot-
rebicov, bol vyhlaseny konkurz a ¢ast’ obchodu, vratane jeho zamestnan-
cov, bola prevedena na spolocnost Electro Calvet. Prendjom nebytovych

21 BARANCOVA, H. Prevod podniku: Zachovanie ndrokov zamestnancov pri prevode podnikov,
Casti podnikov, zdvodov a casti zdvodov v judikatiire Eurépskeho stidneho dvora. 1.vyd.
Bratislava: Sprint, 2007. 155 s. Eurépske pracovné pravo 1. ISBN 978-80-89085-81-1.

22 Case of Commission of the European Communities v. Kingdom of Belgium [1986-04-15].
Rozsudok Sudneho dvora Eurépskej unie, 1986, C-237/84.

23 BARANCOVA, H. Prevod podniku: Zachovanie ndrokov zamestnancov pri prevode podnikov,
Casti podnikov, zdvodov a casti zdvodov v judikatiire Eurdpskeho sidneho dvora. 1.vyd.
Bratislava: Sprint, 2007. 155 s. Eurépske pracovné pravo 1. ISBN 978-80-89085-81-1;
a BARANCOVA, H. Teoretické problémy pracovného prdva. 1.vyd. Plzeii: Ale§ Cenék, 2013.
408 s. ISBN 978-80-7380-465-7.

24 Case of Kirtruna SL and Elisa Vigano v. Red Elite de Electrodomésticos SA and Others [2008-
10-16]. Rozsudok Suidneho dvora Eurépskej unie, 2008, C-313/07.
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priestorov, kde sa obchodné priestory nachadzali, bol zo strany ich pre-
najimatel'a ukonceny, v désledku ¢oho boli prislu§ni zamestnanci prepus-
teni. Sidny dvor Eurépskej tinie uviedol, Ze takéto okolnosti, ako je vypo-
ved’ najomnej zmluvy zo strany prenajimatel’a a nasledne nemoznost na-
jst vhodny nebytovy priestor a nemoznost previest zamestnanca do
inych obchodov, je mozné oznacit za hospodarske, technické ¢i organi-
zacné dovody v zmysle ¢lanku 4 ods. 1 smernice 2001/23/ES.

V rozhodnuti vo veci Kirtruna25 Eur6psky sidny dvor uvadza, Ze ,ak
by pripadnd vypoved’ pracovnych zmlilv nebola vyluc¢ne désledkom prevodu
podniku, takdto vypoved’ je prdvne korektnd. Takymi okolnostami, ktoré by
viedli kvypovedi, by mohla byt absencia dohody medzi nadobidatelom
a prenajimatelom o novej ndjomnej zmluve, nemoZnost' ndjst’ nové ob-
chodné priestory alebo nemoZnost presuntt persondl do inych obchodov.
Tieto okolnosti je mozné kvalifikovat' ako hospoddrske, technické alebo or-
ganizacné dévody v zmysle ¢ldnku 4 ods. 1 smernice.”2¢ Potreba zaistit
ochranu zamestnancov nemoéze zajst az tak d’aleko, Ze by spochybnila
jednoznacné znenie ¢lanku 3 ods. 1 smernice 2001/23/ES a ochranila by
tak pravo tretich osob, ktoré stoja mimo operacie prevodu podniku, Ze by
im bola uloZena povinnost strpiet automaticky prechod prav a povinnos-
ti z ndjomnej zmluvy, ktory smernica neustanovuje.

Z uvedeného vyplyva, Ze smernica 2001/23/ES sa obmedzuje na ,zd-
kaz prepustania, ked' jedingym dbévodom prepustania by mal byt prevod
podniku alebo Casti podniku, s vynimkou osobitnych kategdrii zamestnan-
cov, ktorych prdvne predpisy clenského statu nechrdnia pred prepustenim
zo strany zamestndvatel'a. %’

Smernica 2001/23/ES rovnako riesi pripady, kedy v désledku pre-
vodu pride ku zmene v neprospech zamestnanca. Clanok 4 ods. 2 pred-
metnej smernice vytvara pravnu fikciu, ktora spociva v tom, Ze pracovné
zmluvy a pracovné pomery ukoncené zo strany zamestnanca v dosledku
podstatnych zmien v jeho neprospech, ktoré boli spdsobené prevodom,

25 Case of Kirtruna SL and Elisa Vigano v. Red Elite de Electrodomésticos SA and Others [2008-
10-16]. Rozsudok Sidneho dvora Eurépskej tunie, 2008, C-313/07.

26 BARANCOVA, H. Eurdpske pracovné prdvo: Flexibilita a bezpecnost pre 21. storoCie. 1. vyd.
Bratislava: Sprint dva, 2010, s. 317. ISBN 978-80-89393-42-8.

27 BARANCOVA, H. Prevod podniku: Zachovanie ndrokov zamestnancov pri prevode podnikov,
Casti podnikov, zdvodov a casti zdvodov v judikatiire Eurépskeho stdneho dvora. 1.vyd.
Bratislava: Sprint, 2007, s. 123. Eurépske pracovné pravo 1. ISBN 978-80-89085-81-1.
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sa povaZzuju za ukoncené zo strany zamestnavatel'a. Vo veci Delahay?8 bo-
la odmena pani Boorovej v dosledku prevodu podniku zniZena o 37 % za
ucelom dosiahnutia stiladu s platnymi vnutrostatnymi pravidlami tykaju-
cimi sa Statnych zamestnancov, pri ktorych sa pri vypocte mzdy ku krité-
riam odpracovanej doby neprihliada. Sidny dvor Eurépskej tinie dospel
k zaveru, Ze takato zmena vysky mzdy je vyznamna aide o podstatnu
zmenu pracovnych podmienok v neprospech zamestnanca, a zamestna-
vatel' sa preto povazuje za osobu zodpovednu za skoncenie pracovného
pomeru.

Sudny dvor Eurépskej unie sa vo veci Juuri?? vyjadroval k otazke, Ci
smernica 2001/23/ES clenskym Statom uklada prijatie ustanovenia
upravujuceho pravne désledky takéhoto skoncéenia pracovného pomeru.
Mirja Juuriova pracovala v zdvodnej kantine v podniku kovoobrabacieho
priemyslu. Ked' jej zamestnavatel' previedol prevadzky kantiny na ind
spolocnost, v deil prevodu skoncila platnost povodnej kolektivnej zmlu-
vy azacala sa na nu vztahovat kolektivna zmluva urcena pre odvetvie
ubytovacich arestauracnych zariadeni platnd unadobudatela ajej pra-
covné podmienky sa zhorsili. Z daného dévodu pani Juuriova ukoncila
pracovny pomer okamZite. Sidny dvor Eurdpskej tinie skonStatoval, Ze
¢lanok 4 smernice 2001/23/ES nevymedzuje hospodarske a pravne do-
sledky zodpovednosti zamestnavatel'a za ukoncenie pracovnej zmluvy
alebo pracovného pomeru. Smernica neuklada ¢lenskym $tatom Ziadnu
povinnost zarucit zamestnancom urcity rezim nahrady Skody a ani po-
vinnost zabezpecit, aby podmienky vramci tohto rezimu boli totozné
s podmienkami v rdmci rezimu, na ktory maju zamestnanci narok v pri-
pade, Ze zamestnavatel protipravne ukon¢i pracovni zmluvu, alebo na
ktory maji narok na zaklade vypovednej doby, ktord je zamestnavatel
povinny dodrzat. Tieto ddsledky teda musia byt stanovené v kazdom
Clenskom State podla vnutrostatnych pravidiel pouzitelnych v danej ob-
lasti. Sidny dvor Eurdpskej Unie opadtovne poukazal na to, Ze v zasade
rozSiruje ochranu zarucenu zamestnancom autondémne v prave jednotli-
vych ¢lenskych Statov rovnako na pripad prevodu podniku.

28 Case of Johanna Maria Delahaye, née Delahaye v. Ministre de la Fonction publique et de la
Réforme administrative [2004-11-11]. Rozsudok Siidneho dvora Eurépskej unie, 2004, C-
425/02.

29 Case of Mirja Juuri v. Fazer Amica Oy [2008-11-27]. Rozsudok Sudneho dvora Eurépskej
unie, 2008, C-396/07.
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Stefko30 poukazuje na skutoénost, Ze podla judikatiry Spolkového
pracovného sidu je zamestnavatel opravneny pred predajom podniku
previest racionalizané opatrenie a ztohto dovodu dat zamestnancom
vypoved za ucelom, aby sa dany podnik stal schopnym predaja. Prevod
podniku v takomto pripade nepredstavuje takzvany nosny dovod vypo-
vede, ale len vonkajsi podnet pre vypoved. Po prevode podniku je prebe-
rajuci zamestnavatel opat opravneny vykonat urcité racionalizacné
opatrenia, ktoré moézu byt spojené aj so zniZenim stavu zamestnancov.

Zaver

Niet pochyb o tom, Ze organizacné zmeny realizované zamestnavatel'om
majd na pracovnopravne vztahy znacny vplyv. Za pomoci eurépskeho
pracovného prava zakotvuju clenské Staty Standardné poZiadavky mini-
malnej Urovne ochrany zamestnancov v Eurépskej tnii. Prave tieto eu-
réopske minimalne Standardy tvoria mimoriadne dolezity atribut ochrany
zamestnancov. Stanovené su obzvlast v oblastiach tykajucich sa prevodu
vlastnictva podniku, platobnej neschopnosti zamestnavatel’a, pracovnych
podmienok, hromadného prepistania a podobne.

Smernica 2001/23/ES upravuje v prvej casti posobnost samotnej
smernice a v druhej Casti pravne ucinky prevodu podniku. Cielom smer-
nice je chranit prevadzaného zamestnanca tak, aby zmenu v osobe za-
mestnavatel'a zasadne nepocitil. Z tohto dovodu eurdpska, a po jej vzore
aj vnuitrostatna Uprava predmetnej problematiky spociva na troch pilie-
roch, konkrétne na automatickom prevode, ochrane pred prepustenim
z dévodu prevodu, ako aj informacnej a konzulta¢nej povinnosti prevod-
cu a nadobtdatel'a.

Ochrana zamestnancov pred prepustanim je druhym pilierom smer-
nice 2001/23/ES, pricom prepustanie z dévodu prevodu podniku je za-
kazané. Smernica vSak nestoji v ceste pri prepustani z hospodarskych
doévodov a umoZiuje ¢lenskym Stdtom vymnat z ochrany pred prepusta-
nim niektoré osobitné kategoérie zamestnancov. DoleZité je, Ze ochrana sa
vztahuje ako na prepustanie u prevadzajiceho, tak inadobtidajiceho
subjektu. Zamestnanec prepusteny z dovodu prevodu prevodcom méze
smerovat svoju zalobu voci nadobudatel'ovi. Otazkou zostava, ako odli-
Sovat v praxi situdcie prepustania z dovodu prevodu a z hospodarskych
dovodov. Z uvedeného aspektu bude potrebné vzdy skiimat individudlne

30 STEFKO, M. Automaticky piechod prav a povinnosti z pracovnépravnich vztahi?. Prdavnik.
2005, ro¢. 144, ¢. 3,s. 290. ISSN 0231-6625.
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zamery prevodcu ¢i nadobudatela. Minimalne vSak pripady zdmerného
obchadzania pravidiel prevodu, kedy si zamestnanci prepusteni a potom
znovu vzati spat do pracovného pomeru za menej vyhodnych podmie-
nok, do zakazanej kategdrie prepustania z dovodu prevodu spadaju.
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava na spo-
loCensky vyznamné prierezové suvislosti otdzok verejného a sukromné-
ho prava na narodnej, nadnarodnej, ako aj medzinarodnej Grovni, zastu-
peného predovsetkym odvetviami:
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I'udské prava a zakladné slobody;
medzinarodné pravo;

eurdpske pravo;
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hospodarske pravo a obchodné pravo;
pracovné pravo;

pravo socialneho zabezpecenia;
spravne pravo;

pravo zivotného prostredia;
finan¢né pravo;

pravo dusevného vlastnictva;
trestné pravo a kriminoldgia,
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prelinajuice sa s taziskovymi oblastami spolocensko-vednych discip-
lin v najsirSom zmysle, ku ktorym patria najma:

medzinarodné vztahy;

verejna politika;

verejna sprava;

psychologia;

socioldgia;

demografia;

manaZment a marketing;

medzinarodné ekonomické vztahy;

svetova ekonomika, nadnarodné ekonomiky a ndrodné ekonomiky.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:
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samostatnych vedeckych studii, ako aj cyklov vedeckych stadii
minimdlny rozsah tvori 10 normostrdn prislichajiicich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prislichajticich na jednu esej,
maximdlny rozsah je neobmedzeny;

recenzii publikacif vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prislichajice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

informacii, ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporuca sa
zdroveri dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-

line podobe pravidelne styrikrat rocne, a to v terminoch:

FEEE

31. marec - jarna edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-

ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje prispev-

ky v jazykoch:

FEEEEREREREE

slovencina;
¢estina;
angliCtina;
nemcina;
rustina;
francizstina;
Spanielcina;
polstina;
srbcina;
slovinc¢ina;
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+ japoncina;
4+ perzstina - darij¢ina;
+ po vzajomnej dohode podla aktuilnych moznosti redakcie aj v inych

svetovych jazykoch.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajici v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch;

+ jazykovi garanti v ramci redakénej rady Casopisu a v odévodnenych
pripadoch tiez uznavani jazykovi odbornici vo vztahu ku gramaticko-
Stylistickym poziadavkam a jazykovej Cistote prispevkov.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v casopise SOCIETAS
ET IURISPRUDENTIA sa uskutociiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady c¢asopisu
avodovodnenych pripadoch tieZ uznavanymi odbornikmi posobiacimi
v zodpovedajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii casopisu a zaverecnom posudeni
vysledkov recenzného konania redakcénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocnuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
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Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav véle autorov, kto-
rym autori vedome a dobrovol'ne sticasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4+ potvrdzuju, Ze prispevok je ich p6vodnym, doposial nepublikovanym
dielom;

+ potvrdzuji svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to suicasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikich na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pévodnom
jazyku;

Title of Contribution in English:

+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:

4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Abstrakt v pévodnom jazyku:
4+ prosime uviest abstrakt v pdvodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:
+ prosime uviest kl'i¢ové slova v p6vodnom jazyku, cca 10 vyrazov;
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4+ prosime uviest v $truktire Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdze obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamKy a odkazy na literatiru prosime uvadzat v poznamke pod
Clarou podla platnej bibliografickej normy
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktoru odkazuje text prispevku v pozndmkach
pod ¢iarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatuiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovi adresu redakcie Casopisu
sel.journal@gmail.com.

Tesime sa na Vas prispevok!
S tuctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The
cial

journal SOCIETAS ET IURISPRUDENTIA thematically focuses on so-
relevant interdisciplinary relations on the issues of public law and

private law at the national, transnational and international levels, repre-
sented first of all by following branches of law:
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legal history;

theory of law;

roman law;

canon law;

constitutional law;

human rights & fundamental freedoms;
international law;

European law;

civil law;

economic law & trade law;
labour law;

social security law;
administrative law;
environmental law;

financial law;

intellectual property law;
criminal law and criminology,

connected to the Key areas of social science disciplines in the broad-

est understanding, those represent above all:

FEREEREERER

international relations;

public policy;

public administration;

psychology;

sociology;

demography;

management and marketing;

international economic relations;

world economy, transnational economies and national economies.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for

publication of contributions in the form of:
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4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
contributions in languages:

FEEE

Slovak language;
Czech language;
English language;
German language;
Russian language;
French language;
Spanish language;
Polish language;

FEEEEEEE
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Serbian language;

Slovenian language;

Chinese language;

Japanese language;

Persian language Dari;

by mutual agreement in relation to current possibilities of the edito-
rial office also in other world languages.

FEEEEE

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions;

+ language supervisors within the journal’s editorial board and in well-
founded cases also recognized language experts in relation to the
grammar and stylistic requirements and linguistic purity of contribu-
tions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Favouring the foreign languages in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

4+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,
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Key Words in English:

+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

+ please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
4+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava
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Slovak Republic

jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!

Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. V§eobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava na spolocensky vyznamné priere-
zové suvislosti otazok verejného a sikromného prava na narodnej, nad-
narodnej, ako aj medzinarodnej urovni, prelinajucimi sa s taziskovymi
oblastami spolocensko-vednych disciplin. Redakcia ¢asopisu sidli v prie-
storoch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavi¢kovej Sabléne Casopisu, ato sdicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontka podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné rieSenia aktudlnych pravnych otazok prob-
lematiky dejin prava, teérie prava, rimskeho prava, cirkevného prava,
ustavného prava; l'udskych prav a zdkladnych slob6d, medzinarodného
prava, eurépskeho prava, ob¢ianskeho prava, hospodarskeho prava a ob-
chodného prava, pracovného prava, prava socialneho zabezpecenia,
spravneho prava, prava zivotného prostredia; finan¢ného prava, prava
duSevného vlastnictva, trestného prava akriminolégie, v kontexte ich
vednych oblasti, ku ktorym patria najma medzinarodné vztahy, verejna
politika, verejna sprava, psycholdgia, socioldgia, demografia, manazment
a marketing, medzindrodné ekonomické vztahy, ako aj svetova ekonomi-
ka, nadnarodné ekonomiky a narodné ekonomiky.

Webova stranka casopisu ponuka Citatel'skej verejnosti informacie
v beznom grafickom rozhrani, a siibeZne aj v grafickom rozhrani Blind
Friendly pre slabozrakych ¢itatel'ov paralelne v slovenskom, anglickom
a nemeckom jazyku. V uvedenych jazykoch zabezpecuje redakcia casopi-
su aj spatnd komunikaciu.
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Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v casopise predkladajd. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského Studia.

V stulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napliiaji skutkovii podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov, vykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch, jazykovi garanti
v rdmci redakcnej rady ¢asopisu a v odévodnenych pripadoch tiez uzna-
vani jazykovi odbornici vo vztahu ku gramaticko-stylistickym poziadav-
kam a jazykovej Cistote prispevkov.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. Predlozenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Clanok I1I. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakc¢nej rady c¢asopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukizatelne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategoérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov.

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publikacnej etiky Komisie pre publikac¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publika¢nej
etiky Komisie pre publikacnu etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
http://publicationethics.org/. Uvedené zasady a pravidla publikacnej
etiky st zavazné pre autorov prispevkov, redakénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.
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Clanok V. Nezavislost' a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim suvisiace pravne skutoénosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses on social relevant inter-
disciplinary relations on the issues of public law and private law at the
national, transnational and international levels connected to the key are-
as of social science disciplines. The journal’s editorial office resides in
premises of the Faculty of Law in Kollarova Street No. 10 in Trnava, Slo-
vakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current legal issues in questions of legal history, theory of law, roman
law, canon law, constitutional law, human rights & fundamental free-
doms, international law, European law, civil law, economic law & trade
law, labour law, social security law, administrative law, environmental
law, financial law, intellectual property law, criminal law and criminolo-
gy, in context of their broadest interdisciplinary interference with areas
of social science disciplines, those represent above all international rela-
tions, public policy, public administration, psychology, sociology, demog-
raphy, management and marketing, international economic relations as
well as world economy, transnational economies and national economies.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the foreign languages in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions, executive
editor in relation to the application of methodological, analytical and sta-
tistical questions in contributions, language supervisors within the jour-
nal’s editorial board and in well-founded cases also recognized language
experts in relation to the grammar and stylistic requirements and lin-
guistic purity of contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

4 express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics http://publicationethics.
org/. Listed principles and guidelines of publication ethics are binding for
contributors, journal’s editorial board, journal’s editors and editorial of-
fice, contribution reviewers as well as journal’s publisher.
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Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 31, 2013
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