S 0 .

[VRISPRVDENTIA

SOCIETAS ET IURISPRUDENTIA

Medzinarodny International
internetovy vedecky casopis Scientific Online Journal
zamerany na pravne otazky for the Study of Legal Issues
v interdisciplinarnych suvislostiach in the Interdisciplinary Context

Vydava Issued by
Pravnicka fakulta Faculty of Law
Trnavska univerzita v Trnave Trnava University in Trnava

Vychadza Stvrtrocne Issued Quarterly
2022, roénik X. 2022, Volume X.

ISSN 1339-5467




SOCIETAS ET IURISPRUDENTIA

Medzinarodny

internetovy vedecky Casopis
zamerany na pravne otazky

v interdisciplinarnych suvislostiach

Vydava:
Pravnicka fakulta

Trnavska univerzita v Trnave
Slovenska republika

Vychadza Stvrtrocne
2022, ro¢nik X.

URL casopisu:
http://sei.iuridica.truni.sk

Postova adresa redakcie:
Kollarova 10

917 01 Trnava
Slovenska republika

E-mailova adresa redakcie:
sei,journal@gmail.com

Hlavny redaktor:
Doc. JUDr. Marianna Novotna,
PhD., mim. prof.

Vykonny redaktor:
Ing. Jana Koprlov4, PhD.

© Pravnicka fakulta
Trnavska univerzita v Trnave
Slovenska republika

International

Scientific Online Journal

for the Study of Legal Issues

in the Interdisciplinary Context

Issued by:

Faculty of Law

Trnava University in Trnava
Slovak Republic

Issued Quarterly
2022, Volume X.

Journal’s URL:
http://sei.iuridica.truni.sk

Editorial Office Postal Address:
Kollarova 10

917 01 Trnava

Slovak Republic

Editorial Office E-mail Address:
sei,journal@gmail.com

Editor in Chief:
Doc. JUDr. Marianna Novotna,
PhD., mim. prof.

Executive Editor:
Ing. Jana Koprlova, PhD.

© Faculty of Law
Trnava University in Trnava
Slovak Republic

ISSN 1339-5467



SOCIETAS ET IURISPRUDENTIA S I
2022, ro¢nik X., ¢islo 4 L
http://sei.iuridica.truni.sk SOCIETAS E
ISSN 1339-5467 IVRISPRVDENTIA

Redak¢na rada

Hlavny redaktor

Doc. JUDr. Marianna Novotn4, PhD., mim. prof.
% Trnavska univerzita v Trnave

Vykonny redaktor

Ing. Jana Koprlova, PhD.

% Trnavska univerzita v Trnave

Predseda redakcnej rady

Prof. JUDr. Mgr. Andrea OlSovska, PhD.
#+ Trnavska univerzita v Trnave

Zahranic¢ni ¢lenovia redakcnej rady

Doc. Dr. Christian Alunaru
4 Universitatea de Vest “Vasile Goldis” din Arad, Rumunsko

Professor Emeritus Eileen Barker, OBE, FBA
4+ London School of Economics and Political Science, Vel'’ka Britania

Prof. Daniel Barnhizer
4 Michigan State University College of Law, Spojené $taty americké

Prof. Ing. JUDr. Mgr. Alexander Bélohlavek, dr. h.c.
4+ VSB TU Ostrava, Ceska republika
4+ WSM Warszawa, Pol'sko

Prof. Dr. Pavel Boyko
4 Kubanskij gosudarstvennyj universitet, Ruska federacia

Prof. dr hab. J6zef Ciagwa
4+ Uniwersytet Slaski w Katowicach, Pol'sko

Prof. Elizabeth Clark
4 Brigham Young University, Spojené $taty americké

Prof. Dr. Maximilian Fuchs
4 Katholische Universitit Eichstétt-Ingolstadt, Nemecko

Prof. Agnes Christian Chaves Faria Alexandrovna Dybova
4+ Pontificia Universidade Catdlica do Rio de Janeiro, Brazilia

REDAKCNA RADA



o« I SOCIETAS ET IURISPRUDENTIA

> | 2022, ro¢nik X, ¢islo 4
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Professeur titulaire Louis-Léon Christians
4+ Université catholique de Louvain, Belgicko

Prof. Dr. Sc. Tatjana Josipovi¢
4+ SveuciliSte u Zagrebu, Chorvatsko

Prof. Valentina Dmitrijevna Laza, PhD.

4+ Pyatigorskij gosudarstvennyj lingvisticheskij universitet, Ruska fede-
racia

Doc. Dr. Sc. Aleksandra Magani¢

4+ SveuciliSte u Zagrebu, Chorvatsko

Assist. Prof. Nikos Maghioros
4+ Aristotelio Panepistimio Thessalonikis, Grécko

Doc. JUDr. Filip Melzer, LL.M., Ph. D.
4 Univerzita Palackého v Olomouci, Ceska republika

Prof. Tsuyoshi Nakano
4+ Soka University, Japonsko

Prof. Dr. Dusan Nikoli¢
%+ Univerzitet u Novom Sadu, Srbsko

Prof. Alberto Patifio Reyes
+ Universidad Iberoamericana, Mexiko

Francisca Pérez Madrid, Profesora titular de universidad
4+ Universitat de Barcelona, Spanielsko

Prof. Dr. Meliha Povlaki¢
4+ Univerziteta u Sarajevu, Bosna a Hercegovina

Prof. Michele Rosboch
4+ Universita degli Studi di Torino, Taliansko

Assoc. Prof. Maria Serafimova, PhD.
4+ Yugozapaden universitet ,Neofit Rilski“, Bulharsko

Prof. Baldzs Schanda, Ph.D.
4+ Pazmany Péter Katolikus Egyetem, Mad'arsko

Prof. Charles Szymanski
4+ Vytauto DidZiojo universitetas, Litva
4+ Michigan State University College of Law, Spojené $taty americké

REDAKCNA RADA



SOCIETAS ET IURISPRUDENTIA S I
2022, ro¢nik X., ¢islo 4 L
http://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

Doc. JUDr. Martin Stefko, Ph.D.
4 Univerzita Karlova v Praze, Ceska republika

Emmanuel Tawil, MC
4% Université Panthéon-Assas, Francuzsko

Dr. Angelo Viglianisi Ferraro
4 Universita degli Studi Mediterranea di Reggio Calabria, Taliansko

Prof. Dr. Dr. h. c. mult. Manfred Weiss
4+ Goethe-Universitat Frankfurt am Main, Nemecko

Em. o. Univ.-Prof. DDr. h.c. Dr. Rudolf Welser
4+ Universitat Wien, Rakdsko

Prof. dr. Viktorija Znidarsi¢ Skubic, univ. dipl. prav.
4 Univerza v Ljubljani, Slovinsko

Domaci ¢lenovia redakénej rady

Prof. JUDr. Juraj Jankuv, PhD.
# Univerzita Pavla Jozefa Safarika v Kosiciach

Prof. JUDr. Sona KoSiciarova, PhD.
% Trnavska univerzita v Trnave

Doc. JUDr. Miriam Laclavikovd, PhD., mim. prof.
4+ Trnavska univerzita v Trnave

Prof. JUDr. Jan Lazar, DrSc.
% Trnavska univerzita v Trnave

Prof. PhDr. Miroslava Szarkova, CSc.
4+ Ekonomicka univerzita v Bratislave

Prof. JUDr. Ivan Simovéek, CSc.
4+ Trnavska univerzita v Trnave

Dr.h.c. prof. doc. JUDr. Marek Smid, PhD.
% Trnavska univerzita v Trnave

Doc. JUDr. PhDr. Adriana Svecova, PhD.
4+ Trnavska univerzita v Trnave
Zahranic¢ni redaktori

Dr. Preeti D. Das
4 Jawaharlal Nehru University, India

REDAKCNA RADA



2022, ro¢nik X,, ¢islo 4
SOCIETAS ET http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

S” I SOCIETAS ET IURISPRUDENTIA

Thlic. Mgr. Monika Menke, Th.D.
% Univerzita Palackého v Olomouci, Ceska republika

Prof. Mincho Petrov Minchev, Dr. Habil.
4 Velikoturnovski universitet ,Sv. Sv. Kiril i Metodii“, Bulharsko

Prof. Tatiana Aleksandrovna Senyushkina, Dr.
= Tavricheskaya akademia Krymskogo federalnogo universiteta imeni
V. I. Vernadskogo, Krymska republika

REDAKCNA RADA



SOCIETAS ET IURISPRUDENTIA S I
2022, Volume X., Issue 4 {

http://sei.iuridica.truni.sk SOCIETAS ET

ISSN 1339-5467 IVRISPRVDENTIA
Editorial Board

Editor in Chief

Doc. JUDr. Marianna Novotn4, PhD., mim. prof.
4 Trnava University in Trnava, Slovakia

Executive Editor

Ing. Jana Koprlova, PhD.
4 Trnava University in Trnava, Slovakia

Chairman of the Editorial Board

Prof. JUDr. Mgr. Andrea OlSovska, PhD.
4 Trnava University in Trnava, Slovakia

Foreign Members of the Editorial Board

Assoc. Prof. Dr. Christian Alunaru
4 “Vasile Goldis” Western University of Arad, Romania

Professor Emeritus Eileen Barker, OBE, FBA
4 London School of Economics and Political Science, United Kingdom

Prof. Daniel Barnhizer
4% Michigan State University College of Law, United States of America

Prof. Ing. JUDr. Mgr. Alexander Bélohlavek, dr. h.c.
4+ VSB TU Ostrava, Czech Republic
4+ WSM Warszawa, Poland

Prof. Dr. Pavel Boyko
4 Kuban State University, Russian Federation

Prof. Agnes Christian Chaves Faria Alexandrovna Dybova
4 Pontifical Catholic University of Rio de Janeiro, Brasil

Professeur titulaire Louis-Léon Christians
4 Catholic University of Louvain, Belgium

Prof. dr hab. J6zef Ciagwa
4 University of Silesia in Katowice, Poland

Prof. Elizabeth Clark
4 Brigham Young University, United States of America

EDITORIAL BOARD



| ¢ I SOCIETAS ET IURISPRUDENTIA
P | 2022, Volume X, Issue 4

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Prof. Dr. Maximilian Fuchs
4 Catholic University of Eichstétt-Ingolstadt, Germany

Prof. Dr. Sc. Tatjana Josipovi¢
4+ University of Zagreb, Croatia

Prof. Valentina Dmitrijevna Laza, PhD.
4+ Pyatigorsk State Linguistic University, Russian Federation

Assoc. Prof. Dr. Sc. Aleksandra Magani¢
4+ University of Zagreb, Croatia

Assist. Prof. Nikos Maghioros
4+ Aristotle University of Thessaloniki, Greece

Assoc. Prof. JUDr. Filip Melzer, LL.M., Ph. D.
4+ Palacky University Olomouc, Czech Republic

Prof. Tsuyoshi Nakano
4+ Soka University, Japan

Prof. Dr. Dusan Nikoli¢
4+ University of Novi Sad, Serbia

Prof. Alberto Patifio Reyes
4+ Ibero-American University, Mexico

Francisca Pérez Madrid, Profesora titular de universidad
4+ University of Barcelona, Spain

Prof. Dr. Meliha Povlaki¢
4+ University of Sarajevo, Bosnia and Herzegovina

Prof. Michele Rosboch
4+ University of Turin, Italy

Prof. Balazs Schanda, Ph.D.
4 Pazmany Péter Catholic University, Hungary

Assoc. Prof. Maria Serafimova, PhD.
4+ South-West University “Neofit Rilski”, Bulgaria

Prof. Charles Szymanski
4 Vytautas Magnus University, Lithuania
4+ Michigan State University College of Law, United States of America

Assoc. Prof. JUDr. Martin Stefko, Ph.D.
4 Charles University in Prague, Czech Republic

EDITORIAL BOARD



SOCIETAS ET IURISPRUDENTIA
2022, Volume X,, Issue 4
http://sei.iuridica.truni.sk
ISSN 1339-5467

51
SOCIETAS ET
IVRISPRVDENTIA

Emmanuel Tawil, MC
4 Panthéon-Assas University, France

Dr. Angelo Viglianisi Ferraro
4+ “Mediterranea” University of Reggio Calabria, Italy

Prof. Dr. Dr. h. c. mult. Manfred Weiss
4 Goethe University Frankfurt am Main, Germany

Em. o. Univ.-Prof. DDr. h.c. Dr. Rudolf Welser
4 University of Vienna, Austria

Prof. dr. Viktorija Znidarsi¢ Skubic, univ. dipl. prav.
4 University of Ljubljana, Slovenia

Internal Members of the Editorial Board

Prof. JUDr. Juraj Jankuv, PhD.
4 Pavol Jozef Safarik University in KoSice, Slovakia

Prof. JUDr. Sona KoSiciarova, PhD.
4 Trnava University in Trnava, Slovakia

Doc. JUDr. Miriam Laclavikova, PhD., mim. prof.
4 Trnava University in Trnava, Slovakia

Prof. JUDr. Jan Lazar, DrSc.
4 Trnava University in Trnava, Slovakia

Prof. PhDr. Miroslava Szarkova, CSc.
4 University of Economics in Bratislava, Slovakia

Prof. JUDr. Ivan Simov¢ek, CSc.
4 Trnava University in Trnava, Slovakia

Dr.h.c. prof. doc. JUDr. Marek Smid, PhD.
4 Trnava University in Trnava, Slovakia

Doc. JUDr. PhDr. Adriana Svecova, PhD.
4 Trnava University in Trnava, Slovakia

Foreign Editors

Dr. Preeti D. Das
4 Jawaharlal Nehru University, India

Thlic. Mgr. Monika Menke, Th.D.
4 Palacky University Olomouc, Czech Republic

EDITORIAL BOARD



2022, Volume X,, Issue 4
SOCIETAS ET http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

S” I SOCIETAS ET IURISPRUDENTIA

Prof. Mincho Petrov Minchev, Dr. Habil.
# St. Cyril and St. Methodius University of Veliko Turnovo, Bulgaria

Prof. Tatiana Aleksandrovna Senyushkina, Dr.
% Taurida Academy of Crimean Federal University named after V. L

Vernadsky, Republic of Crimea

EDITORIAL BOARD



SOCIETAS ET IURISPRUDENTIA
2022, ro¢nik X., ¢islo 4,s.9-9
http://sei.iuridica.truni.sk
ISSN 1339-5467

Obsah

Jana Koprlova
Editoridl k zimnej edicii

SOCIETAS ET IURISPRUDENTIA 2022 ..uuereesnirrsrrsranns

SOCIET/

IVRISPRVDENTIA

STUDIE

Samanta Kowalska
Protection of Plant Biodiversity

in the Light of International Law ........oeeonssesseeennens

Agata Opalska-Kasprzak
Positive Criminological Forecast
as a Premise for Conditional Discontinuation

Of thE PrOCEEAINGS ...coueeerrereerseersesessersessssssssesssssssssssssssssssnsens

Gabriela Halifova

Prispévek na bydleni:

nové podminky ndroku a rozhodovdni
o jeho prizndni s reflexi judikatury

SPTAVIICH SOUAU . corrveurreeerereensreerssseesesessssessssesssssssssssesssasssssssssns

Tomas Tintéra
Domnénka existence
pracovniho poméru v souvislostech

tzv. digitdlnich pracovnich platforem ...

Matus Ridzon
Hranice ob¢ianskoprdvnej a pracovnoprdvnej
zodpovednosti za Skodu pri vykondvani prdce

V digitdInych platformAch ... eeeeenseesseeseeesssesssesnens
INfOrmMAcie Pre AULOTOV ....eeoeeereereeesseeseesseessssessssssssssseens

EICRY ROAEX couueversreerssrseessssessssssssssssssssssssssssssssssssssssssssssssssssssssnens

OBSAH



2022, Volume X, Issue 4, Pages 10-10
http://sei.iuridica.truni.sk

X I SOCIETAS ET IURISPRUDENTIA
D |
SOCIETAS
IVRISPRVDENTIA ISSN 1339-5467

Contents
Jana Koprlova

Editorial for Winter Edition
of the SOCIETAS ET IURISPRUDENTIA 2022 .ouveeereeernsreseernssesesssssesessssesessases 15

STUDIES

Samanta Kowalska
Protection of Plant Biodiversity
in the Light of INterNAtiONAl LAW ... eeeeeseeseeeseeesssessssseesssssssesssssssssssssssssssseses 19

Agata Opalska-Kasprzak

Positive Criminological Forecast

as a Premise for Conditional Discontinuation

Of LNE PrOCEEAINGS c.ueureenreerrreeseersessssssssssssssssessssesssssssassssssssssssssssssssssssssssssssssssssssssssseses 36

Gabriela Halifova

Housing Allowance:

The New Conditions for Entitlement and the Proceedings

for Granting It with Reflection of Case-law

Of the AdMINISETALIVE COUITLS ..eunreurresrerrsersseessssesssssssssssssssssssssssssssssssssssssssssssssssssssseses 55

Tomas Tintéra

Legal Presumption of Existence

of an Employment Relationship in the Context

of the So-called Digital Labour PlAtfOrMS ....eeneeenseeseeenssesssesssesssssessssssseees 71

Matus Ridzon
Limits of Civil and Labour Liability
for Damage when Performing Work

11 DIGIEAL PIALfOTTIS cureeureeereerseeeseessseesssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssseses 89
INfOrMALION fOT AULNOTS .ueereeeeeeseeseeeseessssessessssssssssssssssssssssssssssssssssssssssssasssssssseses 111
COAE Of ELRICS covvvreereesereesesssesessesssssssssessssessssssssssssssssssssssssssssesssssesssasesssssssssssssssssssssssees 119

10 CONTENTS



SOCIETAS ET IURISPRUDENTIA I
2022, ro¢nik X, ¢islo 4, s. 11-14 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Editorial k zimnej edicii
SOCIETAS ET IURISPRUDENTIA 2022

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila Stvrté ¢islo desiateho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial' nepublikované prispevky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
rocne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujlcich sa na hlavné zameranie ¢asopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moznost pristipenia a prehliadania z akéhokol'vek zariadenia umoznu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktudlne, stvrté ¢islo desiateho ro¢nika ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo pat samostatnych vedeckych Studii na-
pisanych vtroch réznych jazykoch - v anglictine, ¢eStine a slovencine.
V poradi prva stadia pontka ¢itatelom velmi komplexny a podrobny po-
hl'ad na kli¢ové a mimoriadne aktualne otazky ochrany biodiverzity
rastlin vo svetle sicasného medzinarodného prava. Nasledujica Studia
dokladne analyzuje, sprehl'adiiuje a prikladne vysvetl'uje problematiku

EDITORIAL 11
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inStititu pozitivnej kriminologickej predpovede ako predpokladu pre
podmienecné zastavenie konania ajeho uplatiiovania v pol'skom trest-
nom prave. Tretia Stddia sa venuje vel'mi podrobnému systematickému
objasneniu, ako aj hibkovej analyze a komplexnej syntéze prinosov a do-
padov novelizovanej ¢eskej pravnej dpravy prispevku na byvanie v kon-
texte novych podmienok jeho narokovatelnosti arozhodovania o jeho
priznani, a to s oh'adom na najnovsiu judikatiru ceskych spravnych su-
dov. Vporadi dalsia $tidia predstavuje systematické a hibkové vyme-
dzenie a objasnenie kl'ticovych otdzok spdjajicich sa s problematikou
pravnej domnienky existencie pracovného pomeru v suvislosti s uplat-
novanim tzv. digitalnych pracovnych platforiem v pracovnom prave vse-
obecne, ako aj podl'a platného pravneho poriadku Ceskej republiky. Po-
sledna, piata $tudia pontika Citatelovi rozsiahly hibkovy vyklad spaty
s pravnymi otdzkami sdvisiacimi s hranicami obcianskopravnej zodpo-
vednosti a pracovnopravnej zodpovednosti za Skodu sposobent pri vy-
konavani prace v digitdlnych platformach vSeobecne, ako aj podla plat-
ného pravneho poriadku Slovenskej republiky.

V suvislosti s vydanim Stvrtého Cisla desiateho rocnika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis je registrovany
v medzinarodnych vedeckych databazach Crossref, ERIH PLUS aIndex
Copernicus International a poziadal o registraciu v dalSich medzinarod-
nych vedeckych databazach. Sicasne by sme velmi radi informovali aj
o tom, Ze do okamihu vydania nového ¢isla ¢asopisu zaznamenali jeho
webové stranky celkom 152 Kkrajin navstev (v abecednom poradi):

1. Afganistan 52.Island 103.Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57. Jemen 108.Pobrezie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. JuZzna Koérea 111.Portugalsko
10. Bahrajn 61. Kambodza 112.Rakusko
11. Bangladés 62. Kamerun 113.Rumunsko
12. Barbados 63. Kanada 114.Rusko

13. Belgicko 64. Kapverdy 115.Rwanda

14. Benin 65. Katar 116.Salvador

[y
N

EDITORIAL



SOCIETAS ET IURISPRUDENTIA ¢ I
2022, ro¢nik X, ¢islo 4, s. 11-14 D |

http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA
15. Bielorusko 66. Kazachstan 117.Saudska Arabia

16. Bolivia 67.Kena 118.Senegal

17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone

19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten

21. Burundi 72. Kostarika 123.Slovensko

22. Curagao 73. Kuba 124.Slovinsko

23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. LotySsko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudén

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estonsko 83. Mad'arsko 134.Svajéiarsko

33. Etiépia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.TadZikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.Ukrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51.Iran 102.0man

Pri prileZitosti vydania Stvrtého Cisla desiateho ro¢nika c¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
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senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tiez ¢clenom redak¢nej rady casopisu a redak¢nému timu.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-
nosné rieSenia aktualnych pravnych otazok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
[URISPRUDENTIA do okamihu vydania Stvrtého ¢isla desiateho ro¢nika

1 B 7550
Prameni: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS

ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,
Jana Koprlova

Trnava 31. december 2022
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Editorial for Winter Edition
of the SOCIETAS ET IURISPRUDENTIA 2022

Dear readers and friends,

let me introduce the fourth issue of the tenth volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, fourth issue of the tenth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of five separate scientific stud-
ies written in three different languages - in the English, Czech and Slovak
languages. The very first study offers readers a very complex and de-
tailed view of the key and extremely topical issues of the plant biodiversi-
ty protection in the light of current international law. The following study
thoroughly analyses, clarifies and exemplarily explains the issue of the
institute of a positive criminological forecast as a premise for conditional
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discontinuation of the proceedings and its application in the Polish crim-
inal law. The third study concentrates on a very detailed systematic clari-
fication as well as in-depth analysis and comprehensive synthesis of the
benefits and impacts of the amended Czech legislation on the housing al-
lowance in the context of the new conditions for its entitlement and the
proceedings for granting it, taking into account the latest case-law of the
Czech administrative courts. The next study presents systematic and
thorough qualifying and clarifying of the key questions related to the is-
sue of the legal presumption of existence of an employment relationship
in the context of applying the so-called digital labour platforms in labour
law in general, as well as according to the valid legal order of the Czech
Republic. The final, fifth study offers the reader an extensive in-depth
commentary on the legal questions related to the limits of the civil liabil-
ity and the labour liability for damage caused when performing work in
digital platforms in general, as well as according to the valid legal order
of the Slovak Republic.

In relation to the release of the fourth issue of the tenth volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the international scientific databases Crossref, ERIH PLUS and
Index Copernicus International and applied for registration in other in-
ternational scientific databases. At the same time, we would like to in-
form that till the date of the new issue, the journal’s websites had record-
ed a total of 152 countries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay
3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106. Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania
10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62. Iran 113.Rwanda
12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
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16. Benin 67. Jamaica 118.Sierra Leone

17. Bolivia 68. Japan 119.Singapore

18. Bosnia and Herzegovina 69. Jordan 120.Sint Maarten

19. Brazil 70. Kazakhstan 121.Slovakia

20. Bulgaria 71. Kenya 122.Slovenia

21. Burkina Faso 72. Kosovo 123.Somalia

22. Burundi 73. Kuwait 124.South Africa

23. Cambodia 74. Kyrgyzstan 125.South Korea

24. Cameroon 75. Laos 126.Spain

25. Canada 76. Latvia 127.Sri Lanka

26. Cape Verde 77. Lebanon 128.Sudan

27. Chile 78. Libya 129.Sweden

28. China 79. Lithuania 130. Switzerland

29. Colombia 80. Luxembourg 131.Syria

30. Congo - Kinshasa 81. Macedonia 132.Taiwan

31. Costa Rica 82. Madagascar 133.Tajikistan

32. Cote d’Ivoire 83. Malawi 134.Tanzania

33. Croatia 84. Malaysia 135.Thailand

34. Cuba 85. Malta 136.The Netherlands
35. Curagao 86. Mauritius 137.Togo

36. Cyprus 87. Mexico 138.Trinidad and Tobago
37. Czech Republic 88. Moldova 139.Tunisia

38. Denmark 89. Mongolia 140.Turkey

39. Dominica 90. Morocco 141.Uganda

40. Dominican Republic 91. Mozambique 142.Ukraine

41. Ecuador 92. Myanmar 143.United Arab Emirates
42. Egypt 93. Namibia 144.United Kingdom
43. El Salvador 94. Nepal 145.United States of America
44. Estonia 95. New Caledonia  146.Uruguay

45. Ethiopia 96. New Zealand 147.Uzbekistan

46. Fiji 97. Nicaragua 148.Venezuela

47. Finland 98. Nigeria 149.Vietnam

48. France 99. Norway 150.Yemen

49. Georgia 100.0man 151.Zambia

50. Germany 101.Pakistan 152.Zimbabwe

51. Ghana 102.Palestine

On the occasion of launching the fourth issue of the tenth volume of
the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
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well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Fourth Issue of the Tenth Vol-
ume

1 B 7550
Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-

RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,
Jana Koprlova

Trnava, Slovakia, December 315, 2022
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Protection of Plant Biodiversity
in the Light of International Law

Samanta Kowalska

Abstract: Plants are an integral part of the living organism of nature. Pro-
tection of plant biodiversity is essential to ensure the health of ecosystems.
The natural world is characterised by cyclical and mutually complemen-
tary processes. If the self-regenerative capacity of nature is disturbed, it re-
sults in a breach of the biological balance in the ecosystem and the human
environment of life. The rapid degradation of natural habitats prompts one
to analyse the existing plant protection mechanism. This paper will analyse
environmental regulations and standards, which may be the basis for re-
forming protection programmes.

Key Words: International Law; Environmental Law; Plants; Biodiversity;
Environmental Safety; Environmental Protection.

Introduction

Current norms of international law focus on the protection of the envi-
ronment within the meaning of individual elements of nature or ecosys-
tems. Territorial location is a commonly used criterion in treaties, e.g.
protection of a marine ecosystem or a mountain range. Comparatively,
many more regulations and studies have been created in the area of ani-
mal protection law. This is due to the fact that animals accompany men
from prehistoric times, they feel, show emotions and form attachments.
Plants, on the other hand, although inscribed in our everyday life, so far
occur on the outskirts of international law. Without diminishing the role
and importance of animals for the functioning of nature and human life,
this paper adopts a holistic approach to the natural environment.

The above-stated manner of deduction indicates that nature is a huge
living organism, which consists of various species of flora and fauna and
processes that enable and sustain life in nature. Holism perceives indi-
vidual elements, which, despite their various functions in the ecosystem,
altogether contribute to the harmonious functioning of nature as a whole.
The term “harmony” indicates that plants play a key role in ensuring bio-
logical balance in nature and should not be overlooked. Plant health af-
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fects the functioning of the environment of human existence. Interde-
pendent and complementary processes ensure biodiversity in nature.

Despite the rapid developments in science and technology, new an-
thropogenic processes are emerging or gaining momentum, which poses
a serious threat to plant biodiversity. At the beginning of the 21st Centu-
ry, the degree of environmental pollution exceeded permissible norms.
More and more plant species succumb to extinction. The decline, in this
respect, has reached “alarming rates”.! The analysis below is aimed at
formulating proposals for new solutions that could strengthen the pro-
tection of plant biodiversity.

1 Research problem and methodology

Increasing devastation of natural areas, excessive exploitation of natural
resources and negative climate change mean that the fragile biological
tissue of ecosystems is in a state of permanent danger. Illegal landfills,
contamination of water, soil and air with toxic substances erode plant bi-
odiversity. Urbanisation, the expansion of the economy and industry are
rapidly absorbing further natural areas. It is, therefore, necessary to es-
tablish how the existing status of plants is articulated in international
law. The adoption of the stated direction will allow to determine, at the
same time, the essential elements of the currently functioning plant pro-
tection model.

For this purpose, the formal-dogmatic method was used when ana-
lysing legal documents and acts. The comparative method, on the other
hand, will allow the verification of regulations against real life examples.
In order to ensure that protection is comprehensive, one should consider
the circumstances and the context. For this reason, reference is made to
other fields of science. The arguments include the axiological aspect,
which should permeate the formal and legal layer of regulations, as well
as of social practice.

1 See USMAN, A. B, S. ABUBAKAR, Ch. ALAKU and O. NNADI. Plant: A Necessity of Life. In-
ternational Letters of Natural Sciences [online]. 2014, vol. 20, p. 151 [cit. 2022-11-11].
ISSN 2300-9675. Available at: https://doi.org/10.56431/p-f123mg; and ALMOND, R. E.
A, M. GROOTEN, D. JUFFE-BIGNOLI and T. PETERSEN, eds. Living Planet Report 2022:
Building a Nature-positive Society [online]. 1st ed. Gland, Switzerland: WWF, 2022. 115 p.
[cit. 2022-11-11]. ISBN 978-2-88085-316-7. Available at: https://wwflpr.awsassets.pan-
da.org/downloads/lpr_2022_full_report.pdf.
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2 Terminology issues

In order to delimit the research area, key terminological issues should be
clarified. Plants are an organised form of life in nature. By performing
life-giving functions for the entire ecosystem, they create the conditions
for the existence and development of all living creatures. They provide
oxygen, regulate processes occurring in nature, cleanse and prevent the
deposition of excessive amounts of carbon dioxide in the atmosphere.
They are a source of food and shelter, they provide aesthetic experiences
by filling human life with beauty and colours. Healthy plants determine
the biodiversity of flora and fauna and the maintenance of biological bal-
ance in nature. They regulate processes that affect the elimination of
negative climate change. For this reason, plants are referred to “consti-
tute the foundation for all life on Earth”.2

In biological sciences, the term ‘plant’ refers to a living organism. The
influence of biological sciences is currently reflected, for example, in the
Regulation (EU) 2016/2031 of the European Parliament and of the Coun-
cil of 26 October 2016 on Protective Measures against Pests of Plants,
amending Regulations (EU) No. 228/2013, (EU) No. 652/2014 and (EU)
No.1143/2014 of the European Parliament and of the Council and re-
pealing Council Directives 69/464/EEC, 74/647/EEC, 93/85/EEC, 98/
57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC, in which the defini-
tion of “plant” was applied to the animated part of nature.3 This corre-
sponds to the purport in the International Plant Protection Convention,
in which the analysed concept was applied to live plants and their parts
(Article I item 1).* Depending on the legal act, the regulated issues and
the scope of application, the defined concept may have a different over-
tone. Furthermore, one should bear in mind that scientific terms are not
legal definitions. However, scientific criteria may contribute to the sys-

2 See Resolution No. 73/252 [International Year of Plant Health, 2020] [2018-12-20]. United
Nations General Assembly, 2018, UN Doc. A/RES/73/252. Similarly, see Resolution
No. 76/256 [International Day of Plant Health] [2022-03-29]. United Nations General As-
sembly, 2022, UN Doc. A/RES/76/256.

See Article 2 point 1 of the Regulation (EU) 2016/2031 of the European Parliament and of
the Council of 26 October 2016 on Protective Measures against Pests of Plants, amending
Regulations (EU) No. 228/2013, (EU) No. 652/2014 and (EU) No. 1143/2014 of the Europe-
an Parliament and of the Council and repealing Council Directives 69/464/EEC, 74/647/
EEC, 93/85/EEC, 98/57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC. OJEU L 317,
2016-11-23, pp. 4-104.

See International Plant Protection Convention [Rome, 1951-12-06].

w
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tematisation of research matter and generation of soft law acts with
a broader interdisciplinary view.

Basing on the current legal status, one may distinguish sensu stricto
and sensu largo definitions. In the strict sense, the term “plant” refers to
multiple and diverse forms of life in nature.> In order to reconstruct the
definiens, one should consider the purpose for which the act in question
was adopted. The Convention on International Trade in Endangered Spe-
cies of Wild Fauna and Flora, signed at Washington on 3 March 1973,
which governs international trade in endangered species of wild fauna
and flora, is an illustration for the above-mentioned arguments. Conven-
tional norms include the prevention of the illicit manufacture and distri-
bution of products from protected plant species listed in the Appendices
to the mentioned Convention. The practice of illicit trafficking in rare
plant species is a lucrative form of crime. For example, according to the
data from customs and tax services, approximately 200,000,000 kg of
dried plants, including protected species, are exported from China every
year.6 Prevention requires a revision of the existing protection mecha-
nism, cross-border exchange of information and international coopera-
tion on alarger scale than before. Unlawful acts committed in this area
constitute serious interference with the biological structure of plants and
natural areas where flora habitats occur.

However, in sensu largo, the term “plant” refers to a component part
of a given ecosystem. The Framework Convention on the Protection and
Sustainable Development of the Carpathians points to the plants that
make up the largest area of primeval forests on the European continent.”
There are many endemic plant species in the Carpathians. The states par-
ties expressed their will to reform the model of protecting the mountain
ecosystem as a “unique natural treasure of great beauty and ecological
value”, a refuge of biodiversity of flora and fauna.® The stated Convention
highlights the role of preserving the ecological functions of forests, pro-
tecting traditional crops, integrating environmental concerns into re-

5 See Convention on International Trade in Endangered Species of Wild Fauna and Flora
[Washington, 1973-03-03].

See POKORA, A. Egzotyczne medykamenty. Wiadomosci Celne. 2009, nr 10-11, p. 64. ISSN
1230-9087.

7 See Framework Convention on the Protection and Sustainable Development of the Carpa-
thians [Kiev, 2003-05-22].

See Preamble of the Framework Convention on the Protection and Sustainable Develop-
ment of the Carpathians [Kiev, 2003-05-22].

o
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gional agricultural policy and sustainable land management.® The crea-
tors of the Convention standards were aware that semi-natural and natu-
ral grasslands are an element of the landscape, as well as an integral part
of ecological networks (Article 7 item 2). Nature is aliving organism,
hence the disturbance of biological processes in a given area is not indif-
ferent to the functioning of the ecosystem as a whole. Therefore, in order
to give plant protection acomprehensive character, the definitions
should take into account the interactions between humans and the envi-
ronment. In this respect, it is advisable to use definitions that combine
biological (scientific) aspects with functional ones.

3 Protection of plant biodiversity

Biodiversity is essential for the development of plurality in plant species.
Biodiversity is defined as “the variety and richness of life on Earth”,10 in
all forms of existence. This phenomenon occurs within species, as well as
between different species and ecosystems.!! The Convention on Biologi-
cal Diversity, opened for signature at Rio de Janeiro on 5 June 1992, un-
derlines that biodiversity is essential for “maintaining life sustaining sys-
tems of the biosphere” (Preamble).12 Biodiversity indicates the inherent
and intrinsic value of plants as living beings. It should be emphasised that
the protection of plant biodiversity is not limited to biological aspects on-
ly, but concerns deeper issues arising from the rights on the basis of
which nature functions in an organised manner. The main cause of the
disappearance of plant species is anthropogenic activity. For the com-
plementarity of protective measures, it is necessary to take into account
biotic factors (interactions between living organisms and their environ-
ment of life) and abiotic factors (physicochemical factors, ecological fac-
tors of a physical nature) that affect the course of processes in ecosys-
tems.

3.1 Conservation in-situ

Pursuant to the Article2 of the Convention on Biological Diversity,
opened for signature at Rio de Janeiro on 5 June 1992, the in-situ protec-

9 See Article 7 item 2, Article 7 item 4, Article 11 of the Framework Convention on the Pro-
tection and Sustainable Development of the Carpathians [Kiev, 2003-05-22].

10 See JEFFRIES, M. ]. Biodiversity and Conservation. 2" ed. London: Routledge, 2006, p. 5.
ISBN 0-415-34299-6.

11 See Article 2 of the Convention on Biological Diversity [Rio de Janeiro, 1992-06-05].

12 See Convention on Biological Diversity [Rio de Janeiro, 1992-06-05].
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tion involves the conservation of plants and their habitats in the natural
environment, restoring the population of plant species in ecosystems,
and in the case of cultivated species, introducing protection in the sur-
roundings in which the plants have developed their characteristic prop-
erties (e.g. arable crops). Conservation in-situ involves accounting for
plant habitats in spatial planning, restoring degraded natural areas, cre-
ating protected areas. It also includes the development of coherent envi-
ronmental protection programmes, controlling the risks associated with
the introduction of genetically modified organisms into the environment,
which could adversely affect the growth process resulting from the natu-
ral development cycle of plants.

Conservation in-situ also involves the reintroduction of species into
the environment in which they originally existed. Coastal wetlands play
a significant role in this respect. Wetlands perform functions important
for human life, as well as for the proper functioning of the ecosystem, e.g.
they reduce the effects of drought, hurricanes, floods, tsunamis; man-
grove forests offer a natural buffer against storms by reducing the speed
and height of waves; root systems of plants bind the shoreline while pre-
venting erosion and negative wind impacts; wetlands also purify water
(“natural filters” in nature), absorb carbon dioxide (“carbon sinks”), neu-
tralise negative climate change.!3 The loss of wetlands would be an irre-
versible loss for mankind and nature. We should not delay in this respect,
because humanity has lost 64 % of wetlands since year 1900.14 Wetlands
are a natural habitat for many species of plants and animals, including
reservoir of endemic species. Wetlands create a palette of colours and
landscapes, also performing aesthetic functions.

The multifunctional nature of wetlands requires coordinated and fu-
ture-oriented protection. The List of Wetlands of International Importan-

13 See BRIGGS, Ch. Wetlands: At the Heart of Disaster Risk Reduction. In: United Nations Uni-
versity [online]. 2015, p.4 [cit. 2022-11-11]. Available at: https://i.unu.edu/media/ias.
unu.edu-en/news/7676/Christopher-Briggs.pdf; KAUL, S. and R. KUMAR. Wetland Con-
servation: Ethos [online]. 1sted. New Delhi: Wetlands International South Asia, 2019,
pp. 19-22 [cit. 2022-11-11]. Available at: https://south-asia.wetlands.org/publications/
wetland-conservation-ethos/; and RICHARDSON, C. ]J. Ecological Functions and Human
Values in Wetlands: A Framework for Assessing Forestry Impacts. Wetlands [online].
1994, vol. 14, no. 1, pp. 2-4 [cit. 2022-11-11]. ISSN 1943-6246. Available at: https://doi.
org/10.1007/bf03160616.

14 See BRIGGS, Ch. Wetlands: At the Heart of Disaster Risk Reduction. In: United Nations Uni-
versity [online]. 2015, p.5 [cit. 2022-11-11]. Available at: https://i.unu.edu/media/ias.
unu.edu-en/news/7676/Christopher-Briggs.pdf.
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ce (“The Ramsar List”) in terms of botany, zoology, ecology, limnology,
hydrology is being reviewed on the basis of the Convention on Wetlands
of International Importance Especially as Waterfowl Habitat, signed at
Ramsar on 2 February 1971.15 Wetlands regulate hydrological relations,
chemical and biogeochemical processes in the ecosystem. They are,
therefore, referred to as the “kidneys of the landscape”.16 Restoring natu-
ral habitats of plants in wetlands can help preserve ecosystem functions.
The ecological cycle and plant biodiversity are currently threatened by
global warming, expansion of urbanisation and industry, dehydration
and the use of more and more land for crops. Wetland restoration should
include practical solutions (e.g. creation of peat reserves, revitalisation of
floodplains and old river beds), combined with ecologically conscious
legislation.

3.2 Conservation ex-situ

In the light of the Convention on Biological Diversity, opened for signa-
ture at Rio de Janeiro on 5 June 1992, the ex-situ protection of flora will
include the protection of biodiversity components outside their habi-
tats.17 Actions in this field are resorted to when conservation activities in
the natural environment are impossible or significantly limited, e.g. due
to soil erosion, cessation of biological and biochemical processes. The
creation of seed banks (‘frozen’ botanical gardens) in which seed (genet-
ic) material of plants threatened with extinction is stored is another form
of plant conservation ex-situ. The term “genetic material” refers to repro-
ductive and vegetative propagating material with functional units of he-
redity.1® Studies of lettuce seeds carried out at the Seed Bank of the
Polish Academy of Sciences have shown that the cryogenic method (-160
degrees Celsius) allows for the storage of seeds for up to 3 400 years.?®

15 See Article 2 items 1 - 2 of the Convention on Wetlands of International Importance Espe-
cially as Waterfowl Habitat [Ramsar, 1971-02-02].

16 See SHINE, C. and C. de KLEMM. Wetlands, Water and the Law: Using Law to Advance Wet-
land Conservation and Wise Use. 1t ed. Gland, Switzerland: IUCN, 1999, p. 7. IUCN Envi-
ronmental Policy and Law Paper, no. 38. ISBN 2-8317-0478-2.

17 See Article 2 in connection with the Article 9 of the Convention on Biological Diversity [Rio
de Janeiro, 1992-06-05].

18 See Article 2 of the International Treaty on Plant Genetic Resources for Food and Agricul-
ture [Rome, 2001-11-03].

19 See Ochrona ex situ dziko rosnacych, zagrozonych i chronionych roslin w Polsce wschod-
niej. In: Polska Akademia Nauk Ogréd Botaniczny - Centrum Zachowania Réznorodnosci
Biologicznej w Powsinie [online]. 2014, p. 7 [cit. 2022-11-11]. Available at: https://www.
ogrod-powsin.pl/pliki/files/bank-nasion/projekty/flornatur.pdf.
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Cryopreservation stops the ageing process, which allows the seeds to
remain viable for a long time. Seeds stored in liquid nitrogen do not lose
their germination capacity. In the light of the above-mentioned, seed
banks can be considered as a subsidiary form of protection in relation to
in-situ methods.

The Millennium Seed Bank is considered “the Noah’s Ark” for plants.
It is the largest and most biodiverse plant seed bank in the world. Botanic
gardens Wakehurst with the Millennium Seed Bank are located in West
Sussex. The institution operates under care of the Royal Botanical Gar-
dens (the north-west of London).20 It currently stores over 2.4 billion
plant seeds from 97 countries around the world.2! The accumulated ge-
netic material is systematically broadened.

The Global Seed Bank (Svalbard globale frghvelv) on Spitsbergen
was established on 26 February 2008 with a view to protecting crop spe-
cies. In order to ensure the safe and long-term storage of the plant genet-
ic material, the premises were located in a rock tunnel hollowed out in
permafrost.22 The Arctic frost facilitates the seed storage process. Sval-
bard globale frghvelv plays an important role in protecting the integrity
and viability of seeds with a view to sustaining agriculture and providing
humanity with healthy food.

It should be pointed out that, in practice, ex-situ protection may in-
tertwine with in-situ protection methods, e.g. by using seeds from a “fro-
zen” botanical garden to establish new forest nurseries in the rehabilitat-
ed areas (restoration of plant and tree populations). Collected seeds can
be used to adapt plants to current changes in the climate. Stored genetic
resources are a form of protection also in the event of armed conflicts,
natural disasters or catastrophes that could lead to the destruction of
plant species diversity in a given area or ecosystem.

The discussed activities are part of the implementation of the Global
Strategy for Plant Conservation, which assumes the deposit of at least
75 % of endangered plant species ex-situ in their country of origin, and at

20 The Royal Botanic Gardens in Kew were inscribed on the World Heritage List by the
UNESCO World Heritage Centre in year 2003.

21 Information provided by the Royal Botanical Gardens (status as of 11 November 2022).

22 See FOWLER, C. The Svalbard Global Seed Vault: Securing the Future of Agriculture [on-
line]. 1st ed. Bonn: Global Crop Diversity Trust, 2008, pp. 4, 16, 17 [cit. 2022-11-11]. Avai-
lable at: https://blogs.worldbank.org/sites/default/files/climatechange/The%20Sval-
bard%20Seed%20Vault_Global%Z20Crop%20Diversity%20Trust%202008.pdf.
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least 20 % available for restoration programmes and recovery.23 Conser-
vation ex-situ implemented by seed banks aims to maintain the genetic
integrity and viability of genetic resources. Plant genetic diversity forms
“the web of biodiversity”.2* In order to give a comprehensive character to
activities in question, protective mechanisms should be correlated with
pro-ecological education.

4 Current perspective of environmental norms

Many environmental regulations have been developed under national
laws. The content of the provisions of internal law is influenced by the
national legal tradition, systemic principles of the state, commonly ac-
cepted values, as well as cultural and natural heritage. Geopolitical con-
siderations, economic situation, current directions of internal and foreign
policy, transformations and institutionalisation of the international
community come to the fore. It should be pointed out that the treatment
of the natural environment as an object of protection is one of the charac-
teristic features of the current regulations.25 In this context, Robert
Zawtocki noted: “The protection of the environment against particularly
harmful behaviour by means of criminal law instruments is undoubtedly
justified [...]. At the level of the individual object of protection, the provi-
sions of the discussed chapter [XXII of the Polish Criminal Code] protect
various goods, which, in fact, constitutes an objectification of the natural
environment. These include parts of the environment, e.g. in the form of
things, objects, areas, as well as human beings themselves and, in particu-
lar, their life and health.”26 Objectification of the environment affects the

23 See Objective II, Target 8 in The Global Strategy for Plant Conservation: 2011 - 2020. 15t ed.
Richmond, UK: Botanic Gardens Conservation International, 2012, p. 14. ISBN 978-1-
905164-41-7; and EBERT, A. W. and ]. M. M. ENGELS, eds. Plant Biodiversity and Genetic
Resources [online]. 15t ed. Basel: MDPI, 2021. 657 p. [cit. 2022-11-11]. ISBN 978-3-0365-
0895-5. Available at: https://doi.org/10.3390/books978-3-0365-0895-5.

24 See Strategic Plan for the Commission on Genetic Resources for Food and Agriculture
(2019 - 2027) [online]. 1st ed. Rome: Food and Agriculture Organization of the United Na-
tions, Commission on Genetic Resources for Food and Agriculture, 2021, p. 3 [cit. 2022-
11-11]. Available at: https://www.fao.org/3/ca8345en/ca8345en.pdf.

25 See JAKUBOWSKA, A. Ochrona $rodowiska - aspekty prawne zagadnienia. Mazowsze: Stu-
dia Regionalne [online]. 2008, nr 1, p. 109 [cit. 2022-11-11]. ISSN 2543-4373. Available
at:  https://mazowszestudiaregionalne.pl/ochrona-srodowiska-aspekty-prawne-zagad-
nienia/; and WIERZBOWSKI, B. and B. RAKOCZY. Prawo ochrony srodowiska: Zagadnienia
podstawowe. 7. wyd. Warszawa: Wolters Kluwer, 2018, p. 19. ISBN 978-83-8124-947-8.

26 In the Polish “Ochrona $rodowiska naturalnego przed szczegdlnie szkodliwymi dla niego
zachowaniami za pomoca instrumentéw prawa karnego jest niewatpliwie uzasadniona
[...]. Na ptaszczyznie indywidualnego przedmiotu ochrony przepisy omawianego rozdzia-
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development of regulations, determines the current perception on plants
in the law.

The Stillheart Declaration on Rights of Nature and the Economics of
the Biosphere indicates that most of the present legal provisions treat
nature in categories of commodification - “current law ‘sees’ nature as
human owned property”.2? Actually, protection mechanism is embedded
in anthropocentric criteria. The paradigm of protection shaped according
to the above-stated criteria highlights industrial and economic aspects,
which results in excessive interference with the environment, consump-
tion of natural resources beyond needs and separation of man from na-
ture.

5 Rights of nature in ensuring ecological safety

Rights of nature are a relatively new legal concept that has emerged in
the Latin American countries. The creation of nature rights was impacted
by many factors, which often occurred in a cumulative manner. The main
anthropogenic reasons include policy directions pursued by decision-
makers, economic conditions, crises and social diversification, displace-
ment of the indigenous people from traditionally occupied territories, as
well as the expansion of foreign fuel and energy companies.

The first country in which rights of nature were recognised as consti-
tutional rights was Ecuador.28 The Amazon forests of Ecuador are an epi-
centre of plant biodiversity.2° Oil extraction performed by an American

tu [XXII Kodeksu karnego] chronig rézne dobra, ktére w istocie stanowig uprzedmioto-
wienie §rodowiska naturalnego. Zatem s3 to jego czesci, np. w postaci rzeczy, obiektow,
teren6w, jak i samego cztowieka, a w szczegélnosci jego zycia i zdrowia”. See ZAWLOCK],
R. Karnoprawna ochrona $rodowiska naturalnego. Przeglgd Prawa Rolnego [online].
2014, nr 1, p. 129 [cit. 2022-11-11]. ISSN 2719-7026. Available at: https://doi.org/10.147
46/ppr.2014.14.1.6.

27 See Stillheart Declaration on Rights of Nature and the Economics of the Biosphere [Wood-
side, 2014-03-03].

28 See ECHEVERRIA, H. Rights of Nature: The Ecuadorian Case. Revista Esmat [online]. 2017,
vol. 9, n. 13, p. 78 [cit. 2022-11-11]. ISSN 2447-9896. Available at: https://doi.org/10.340
60/reesmat.v9i13.192.

29 See MYERS, N. Threatened Biotas: “Hot Spots” in Tropical Forests. Environment Systems
& Decisions [online]. 1988, vol. 8, no. 3, p. 194 [cit. 2022-11-11]. ISSN 2194-5411. Availa-
ble at: https://doi.org/10.1007/bf02240252; GOMEZ-BETANCUR, L., S. P. VILARDY Q.
and D. TORRES R. Ecosystem Services as a Promising Paradigm to Protect Environmental
Rights of Indigenous Peoples in Latin America: The Constitutional Court Landmark Deci-
sion to Protect Arroyo Bruno in Colombia. Environmental Management [online]. 2022,
vol. 69, no. 4, p. 770 [cit. 2022-11-11]. ISSN 1432-1009. Available at: https://doi.org/10.
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company caused soil devastation, as well as penetration of toxic sub-
stances into the soil, water and atmosphere. The degradation of natural
areas amounted to an ecological disaster known as the “Amazon Cherno-
byl” or “Rainforest Chernobyl”.30 The deepening devastation of nature
prompted a search for a new paradigm of environmental protection.

Rights of nature originate from traditional views, beliefs and customs
of the indigenous peoples. In the Article 71, the Ecuadorian Constitution
uses the phrase “Pacha Mama”, which means “Mother Earth”.3! For the
indigenous people, “Pacha Mama” is the personification of a being con-
sidered to be the source of all life. According to the traditional views,
there is agenealogical relationship between nature and people. The
above-stated approach can also be observed in other countries where
rights of nature have been introduced as ius cogens. For example, the
Maoris say of the Whanganui River: “Ko au te awa, ko te awa ko au”
(“I am the river, the river is me”).32 According to the beliefs of the indige-
nous people, the Whanganui River was passed on to their ancestors by
Papattanuku, which in the Maori language means “Mother Earth”. Unlike
in the English law, in the Maori culture and tradition, the river, along with
other natural elements, was not an object and was not subject to trade.33
Hence, the conclusion that rights of nature cast a broader light on the de-
pendence of human beings on the forces of nature. This approach treats
plants as not only a source of food or shelter, but as a tissue into which
human life is embedded, which is illustrated also by the ruling of the
Constitutional Court of Colombia of 10 November 2016, which sets out

1007/s00267-021-01483-w; and KIMERLING, ]. Disregarding Environmental Law: Petro-
leum Development in Protected Natural Areas and Indigenous Homelands in the Ecuado-
rian Amazon. Hastings International and Comparative Law Review [online]. 1991, vol. 14,
no. 4, p.851 [cit. 2022-11-11]. ISSN 2577-0284. Available at: https://repository.uchas-
tings.edu/hastings_international_comparative_law_review/vol14/iss4/6/.

30 See DONZIGER, S. R. Rainforest Chernobyl: Litigating Indigenous Rights and the Environ-
ment in Latin America. Human Rights Brief. 2004, vol. 11, no. 2, pp. 1-4. ISSN 1533-6808.

31 See Constitution of the Republic of Ecuador [2008].

32 See IORNS MAGALLANES, C. J. Nature as an Ancestor: Two Examples of Legal Personality
for Nature in New Zealand. VertigO [online]. 2015, vol. 22, p. 6 [cit. 2022-11-11]. ISSN
1492-8442. Available at: https://doi.org/10.4000/vertigo.16199; and RADZIUNAS, C.
Missing the Mark: A Critical Analysis of the Rights of Nature as a Legal Framework for
Protecting Indigenous Interests. Tulane Environmental Law Journal [online]. 2022, vol. 35,
no. 1-2, p. 117 [cit. 2022-11-11]. ISSN 1942-9908. Available at: https://journals.tulane.
edu/elj/article/view/3770.

33 See The Whanganui River Report: Waitangi Tribunal Report. 15t ed. Wellington: GP Publi-
cations, 1999, pp. 48-51. ISBN 1-86956-250-X.
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the main assumptions of bioculturalism - unity and interdependence be-
tween man and nature (§ 9.28).34

Rights of nature play an important role in building a socio-ecological
space. Following this line of reasoning, plant protection will also include
the transfer of knowledge and skills on natural methods of soil cultiva-
tion, plant care, production of medicines of plant origin with the use of
traditional methods (ethnomedicine, folk medicine). Therefore, in order
to increase the effectiveness of protection mechanisms, the biocultural
element related to folk knowledge and traditional skills passed down
from generation to generation should be taken into account. Nurturing
traditional knowledge aims to show more clearly that natural resources
should not be treated merely as raw materials, but, above all, as obliga-
tions and responsibilities for the state of the natural environment.

Environmental protection revolves around fundamental issues of
human existence. Sustainable use of plants and other natural resources
determines the direction of profiling activities in the economy, industry
and agriculture. Becky Mansfield and Ariel ]. Rawson identified rights of
nature as the most significant alternative to the mainstream environmen-
tal management resulting in commodification (objectification) and an-
thropocentrism.35 Rights of nature can help neutralise the economic and
material criteria (property rights) that currently prevail in environmen-
tal legislation.

Conclusions

So far, the focusing of environmental standards on socio-economic crite-
ria results in the weakening of ecological indications and the objectifica-
tion of the environment in the provisions of the law. Plants “blur” in the
thicket of regulations mainly concerning the prevention of pests, ensur-
ing agricultural food safety or counteracting negative climate change. The
principle of sustainable development, which should support the mainte-
nance of balance in political, economic and environmental activities, is
exposed to massive impacts at the core of the regulation. Instead of eco-

34 See Case of Center for Social Justice Studies et al. v. Presidency of the Republic et al. [The
Atrato River Case] [2016-11-10]. Judgement of the Constitutional Court of Colombia,
2016, T-622/16.

35See RAWSON, A. J. and B. MANSFIELD. Producing Juridical Knowledge: “Rights of Nature”
or the Naturalization of Rights?. Environment and Planning E: Nature and Space [online].
2018, vol. 1, no. 1-2, p. 99 [cit. 2022-11-11]. ISSN 2514-8494. Available at: https://doi.
org/10.1177/2514848618763807.
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logical aspects, more and more often utilitarianism, market mechanisms
and factors affecting trade come to the fore.

Industrialisation, overexploitation and the global ecological crisis
pose a serious threat to the pillars of ecological safety, plant biodiversity
and biological processes taking place in nature. In view of complementa-
rity, this paper analysed both in-situ and ex-situ protection methods. The
variety of plant species is an expression of the diversity of life forms in
nature. On the other hand, it shows the challenges in ensuring effective
and efficient protection, so that the actions taken do not constitute too
far-reaching interference in the genetic profile of plants. Our paper refers
to the rights of nature, which can help prevent the reductionist vision of
the environment. This concept aims at shaping harmonious relations be-
tween the human beings and the natural world based on respect for and
rational use of natural resources. The presented considerations do not
exhaust the discussed issues, but may lead to a deeper legislative reflec-
tion.

The state-centric nature of international relations means that the
implementation of environmental norms still depends primarily on the
will of individual countries. The threats to the plant biodiversity and the
environment on a global scale indicate that there is an urgent need to de-
velop a ground of dialogue and understanding. The analysed norms and
regulations, through referring to timeless axioms, can contribute to the
formation of new environmental ethics in order to engage and to pro-
spectively care for our common “home”, planet Earth.
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Positive Criminological Forecast
as a Premise for Conditional Discontinuation
of the Proceedings

Agata Opalska-Kasprzak

Abstract: Conditional discontinuation of the proceedings is a probation
measure enabling perpetrators of minor offenses to avoid conviction and
punishment. Under the currently applicable provisions of the Polish law,
conditional discontinuation of the proceedings is one of the three measures
related to putting the perpetrator on trial. The use of the described proba-
tion measure is possible only in the case of cumulative fulfilment of the
conditions specified in the Article 66 of the Polish Penal Code. One of them
is the so-called positive criminological forecast, which consists of many el-
ements related to the perpetrator, because only the characteristics of the
perpetrator strictly defined in the corresponding provision may determine
the prognosis. The general point is to drop the conviction and, at the same
time, to punish the perpetrator of the crime. The measure in question is on-
ly optional and may only be ordered by a court judgement.

Key Words: Criminal Law; Positive Criminological Forecast; Probation;
Conviction; Punishment; Penal Code; Poland.

Introductory notes

Conditional discontinuation of the proceedings is a probation measure
enabling perpetrators of minor offenses to avoid conviction and punish-
ment. This institution was first introduced to the Polish legislation in the
Penal Code of year 1969. The prototype of the adopted solution should be
found in the systems applicable, inter alia, in the Great Britain or Norway,
where there is the so-called conditional suspension (stay) of the criminal
proceedings while putting the perpetrator to a test.! Under the currently

-

See Article 66 by G. Labuda in GIEZEK, ]. red. Kodeks karny: Czes¢ ogdlna: Komentarz [Pe-
nal Code: General Part: Commentary]. 1. wyd. Warszawa: Wolters Kluwer, 2021. 969 p.
ISBN 978-83-8223-295-0; and JANKOWSKI, M., S. MOMOT and A. WAZNY. Warunkowe
umorzenie postepowania [Conditional Discontinuation of the Proceedings] [online].
1. wyd. Warszawa: Instytut Wymiaru Sprawiedliwosci, 2011, pp. 1-2 [cit. 2022-12-02].
Available at: https://iws.gov.pl/wp-content/uploads/2018/08/AR_Jankowski-Momot-
Wa%C5%BCny-War-um-post-2011.pdf.
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applicable provisions of the Polish law, conditional discontinuation of the
proceedings is one of the three measures related to putting the perpetra-
tor on trial.2 The use of the described probation measure is possible only
in the case of cumulative fulfilment of the conditions specified in the Arti-
cle 66 of the Polish Penal Code. One of them is the so-called positive crim-
inological forecast, which consists of many elements related to the perpe-
trator, because only the characteristics of the perpetrator strictly defined
in the corresponding provision may determine the prognosis.3

1 Conditions for conditional discontinuation of the proceedings

The conditional discontinuation of the proceedings may take place, as al-
ready indicated above, in the case of cumulative fulfilment of the condi-
tions specified in the Article 66 of the Penal Code. They can be divided
into the three groups: related to the perpetrator’s act, related to the per-
petrator and those that are of a procedural nature. It is worth noting here
that the doctrine of criminal law also takes into account other classifica-
tions of conditions for conditional discontinuation of the proceedings. An
example here may be divisions into the following premises: material and
formal, positive and negative, absolute and relative, obligatory and op-
tional, material and formal and legal. The positive criminological forecast,
which is the subject of this study, belongs to the group of premises relat-
ed to the perpetrator.*

The conditional discontinuation of the proceedings, as pointed out by
Andrzej Marek, is an original creation of the Polish legal thought, but
some analogies can be found in it to various forms of broadly understood

[N}

See Article 66 by G. Labuda in GIEZEK, ]. red. Kodeks karny: Czes¢ ogélna: Komentarz [Pe-
nal Code: General Part: Commentary]. 1. wyd. Warszawa: Wolters Kluwer, 2021. 969 p.
ISBN 978-83-8223-295-0; JANKOWSKI, M., S. MOMOT and A. WAZNY. Warunkowe umor-
zenie postepowania [Conditional Discontinuation of the Proceedings] [online]. 1. wyd.
Warszawa: Instytut Wymiaru Sprawiedliwosci, 2011, pp. 1-2 [cit. 2022-12-02]. Available
at: https://iws.gov.pl/wp-content/uploads/2018/08/AR_Jankowski-Momot-Wa%C5%B
Cny-War-um-post-2011.pdf, as well as MAREK, A. Warunkowe umorzenie postepowania
karnego [Conditional Discontinuation of the Criminal Proceedings]. 1. wyd. Warszawa:
Wydawnictwo Prawnicze, 1973, p. 19 and following.

See Article 66 by G. Labuda in GIEZEK, ]. red. Kodeks karny: Czes¢ ogélna: Komentarz [Pe-
nal Code: General Part: Commentary]. 1. wyd. Warszawa: Wolters Kluwer, 2021. 969 p.
ISBN 978-83-8223-295-0.

Quoted after BOJARSKI, M., ]. GIEZEK and Z. SIENKIEWICZ. Prawo karne materialne: Czes¢
ogolna i szczegélna [Material Criminal Law: General and Special Part]. 3. wyd. Warszawa:
LexisNexis, 2007, pp. 319-320. ISBN 978-83-7334-817-2.
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probation.> This measure is applied by the court. It takes place for a pro-
bationary period of one to three years.6 There is a noticeable distinction
in the doctrine as to whether the measure in question is a conviction but
not a punishment or not a form of criminal liability and, therefore, not
a conviction. Although the first of the above-mentioned views has many
supporters, nowadays, as Rafal Kaminski notices, the latter is the majori-
ty of the representatives of the doctrine. Its supporters are of the opinion
that although conditional remission is recognition of the fact that the ac-
cused person has committed the act, and his/her guilt, in this regard, is
only an innovative form of legal and not criminal liability. The judicature
also takes the position that the measure which is the conditional discon-
tinuation of the proceedings cannot be considered as a kind of a form of
conviction. Moreover, the doctrine lacks agreement as to whether the
said measure should be treated as arelease from criminal liability,
a measure of criminal law reaction to a crime, a type of conditional sen-
tencing, a criminal measure related to trial or a manifestation of opportun-
ism in prosecuting crimes. The quoted author also points out that the ap-
plication of conditional discontinuation of the criminal proceedings is
a manifestation of breaking the presumption of innocence, because its ap-
plication and imposition of obligations on the convict take place despite
the fact that he/she has not been proven guilty by a final conviction.”

In the opinion of Lech Gardocki, the essence of the discussed institu-
tion is to avoid not only imposing a punishment on the perpetrator, but
also a conviction and a significant part of the criminal proceedings them-
selves, which is usually a considerable ailment for the perpetrator.8

The prerequisites for the conditional discontinuance of the proceed-
ings have been included, as already mentioned above, in the Article 66 of
the Penal Code, which reads as follows: “§ 1. The court may conditionally

@

See MAREK, A. Prawo karne [Criminal Law]. 10. wyd. Warszawa: C. H. Beck, 2011, p. 296.
ISBN 978-83-255-2755-6.

See GARDOCK]I, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck, 2019,
p. 191. ISBN 978-83-8158-722-8.

See KAMINSKI, R. Charakterystyka wybranych instytucji probacyjnych w kontekscie
udziatu organizacji pozarzadowych wich realizacji [Characteristics of Selected Institu-
tions of Probation in the Context of the Participation of Non-governmental Organizations
in Their Implementation]. Biatostockie Studia Prawnicze [online]. 2016, vol. 21, pp. 139-
140 [cit. 2022-12-02]. ISSN 2719-9452. Available at: https://doi.org/10.15290/bsp.2016.
21.10.

See GARDOCK]I, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck, 2019,
p. 191. ISBN 978-83-8158-722-8.
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discontinue the criminal proceedings if the guilt and social harmfulness of
the act are not significant, the circumstances of its committing do not raise
any doubts, and the attitude of the perpetrator not punished for an inten-
tional crime, his/her properties and personal conditions and the current
way of life justify the assumption that despite the discontinuance of the
proceedings, he/she will observe the legal order and, in particular, he/she
will not commit a crime. § 2. Conditional remission shall not apply to the
perpetrator of an offense punishable by more than 5 years’ imprisonment.”

As for the premise set out in the second paragraph, the provision is
so clear that it does not need any additional discussion. However, it is
worth taking alook at the premises indicated in the first paragraph. In
this context, this measure can be applied: if the perpetrator has not been
punished for an intentional crime so far (without taking into account the
seized convictions), there is no doubt as to the circumstances of the act,
the guilt and social harmfulness of the act are not significant, and there is
a positive forecast that the perpetrator will follow the legal order and
will not commit a new crime after the conditional discontinuation of the
proceedings is applied.10 “The attitude of the perpetrator, his/her proper-
ties, personal conditions and the way of life so far” make up the so-called
positive criminological forecast which is a premise for the conditional
discontinuation of the proceedings. The measure in question applies to
offenders of low and medium importance. This is evidenced by the de-
termination of the maximum upper risk limit for 5 years, as well as by the
indication that the criminal act in a specific case may not be socially
harmful to a significant degree. The positive criminological forecast,
which is the subject of this study, is also extremely important as a pre-
mise for the conditional discontinuation of the proceedings. It should be
remembered that while conditionally discontinuing the proceedings, it is
also stated that the perpetrator is to blame, therefore, it is unacceptable
to apply the said measure if there are doubts as to the guilt. This does not
mean, however, that it is only used when the suspect pleads guilty. The
lack of doubts as to the guilt may result from other evidence. We can also
deal with a situation where the accused objects to the conditional discon-

9 See Article 66 of the Act of 6 June 1997 - Penal Code [1997]. Journal of Laws of Poland,
2021, item 2345.

10 See GARDOCK]I, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck, 2019,
p. 191. ISBN 978-83-8158-722-8.
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tinuation!! of the proceedings (Article 341 § 2 of the Code of Criminal
Procedure, which reads as follows: “If the accused objects to the condi-
tional discontinuance, as well as when the court finds that the conditional
discontinuance would be unjustified, it refers the case to a hearing. The
prosecutor’s motion for conditional discontinuation of the proceedings is
replaced by the indictment. Within 7 days, the public prosecutor performs
the activities specified in the Article 333 (additional elements of the indict-
ment § 1 - 2)”),12 as a result of which the case is referred for trial.

The importance of the prerequisites for the conditional discontinua-
tion of the proceedings is confirmed in its content by the judgement of
the Supreme Court of Poland of 17 May 2016, III KK 28/16, KZS 2016,
no. 9, item 9, with the following wording: “The application of the institu-
tion of conditional discontinuation of the proceedings is possible only when
there are strictly defined circumstances, most of which are of a substantive
nature, which condition the recognition of the inappropriateness of contin-
uing the criminal proceedings. Thus, the meriti court has the right (and not
the obligation) to conditionally discontinue the proceedings if all the condi-
tions provided for by the act are met, i.e. when: 1) the perpetrator’s guilt
and the social harmfulness of the act are not assessed as significant; 2) the-
re is no doubt as to the circumstances of the commission of the act; 3) the
perpetrator has not been punished for an intentional crime so far; 4) the
perpetrator’s attitude, personal characteristics and conditions, as well as
the way of life to date justify the assumption that despite the discontinu-
ance of the proceedings, he/she will observe the legal order and, in particu-
lar, he/she will not commit a crime (arg. ex-Article 66 §1 of the Penal
Code); 5) the offense is punishable by up to 5 years’ (from 1 July 2015) im-
prisonment (arg. ex-Article 66 § 2 of the Penal Code). [...] all the conditions
for the conditional discontinuation of the proceedings absolutely must be
fulfilled at the time of using this probation instrument. On the fulfilment of
the conditions specified in the Article 66 § 1 of the Penal Code, the condition
of no criminal record for an intentional crime is not determined by the lim-
ited knowledge of the court on the date of adjudication on the conditional
discontinuation of the proceedings (resulting from: lack of current infor-
mation about the conviction and its validity, e.g. from the National Crimi-
nal Register or other default of the court, or also the case, or even - of mis-

11See GARDOCKI, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck, 2019,
pp- 191-192. ISBN 978-83-8158-722-8.

12 See Article 341 § 2 of the Act of 6 June 1997 - Code of Criminal Procedure [1997]. Journal
of Laws of Poland, 2021, item 534.
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leading the procedural authority), only an objectively existing reality
(found even after the ruling has been issued) characterizing the legal situa-
tion of the perpetrator.”3

Returning to the previously presented division of premises into
those related to the act of the perpetrator, the person of the perpetrator
and those that are of a procedural nature, it should be added that the first
group includes the degree of guilt and social harmfulness of the act which
are not significant and the fact that the alleged act is not at risk of a pu-
nishment exceeding 5 years’ imprisonment. Regarding the first men-
tioned circumstance, it is worth noting that there are two positions in the
doctrine of criminal law. The first - according to which the term “is not
significant” is synonymous with the term “insignificant”, and the second -
where the term “not significant” means a degree lower than “significant”,
i.e., for example, an average or medium degree. On the part of the legisla-
tor, it was a deliberate operation intended to emphasize that it is only
about a degree that “contradicts” a significant degree, thus one that is
lower. Adopting the position that it is a “minor” degree would limit the
applicability of this provision, which would be to the detriment of the
perpetrator. As for the premises related to the perpetrator, they are the
aforementioned positive criminological forecast and the perpetrator’s
clean criminal record for an intentional crime. They are closely related to
each other. The first of them will be described in more detail in the next
subsection, therefore, the essence of this criminal record will be indicat-
ed here. It is one of many, but a key prognostic element for assessing
whether the perpetrator, despite the application of conditional discon-
tinuation of the proceedings, will comply with the legal order and, in par-
ticular, whether he/she will not commit an offense again. The described
condition will also be met when the perpetrator has already been pun-
ished for such an offense, but the conviction has been seized, and when
the perpetrator was convicted of an intentional crime, but the penalty
was waived or a self-imposed criminal measure was imposed. The legis-
lator used in the wording of the Article 66 of the Penal Code the phrase
“not punished for an intentional crime”, and not “convicted of an intention-

13 See Judgement of the Supreme Court of the Republic of Poland Ref. No. Il KK 28/16 [2016-
05-17]. KZS 2016, no. 9, item 9, following KANIA-CHRAMEGA, A. and 0. WLODKOWSKI.
Prawo karne materialne: Czes¢ ogdlna: Kazusy i zadania problemowe: Orzecznictwo [Mate-
rial Criminal Law: General Part: Cases and Problem Tasks: Jurisprudence]. 2. wyd. War-
szawa: Difin, 2020, pp. 262-263. ISBN 978-83-8085-591-5.
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al crime”. As for the procedural premise, it is “no doubts as to the circum-
stances of the offense.”1*

2 Positive criminological forecast

Brunon Hotyst points out that the problem of criminological forecasting
is extremely complex, for instance due to the lack of a prognostic vocabu-
lary commonly accepted in criminology. In view of the above-stated, it is
not uncommon to use a certain kind of jargon, a mixture of concepts from
many disciplines that criminology uses or borders on. The same author
reminds that, until recently, the primary source from which many terms
were borrowed was the American criminological literature. Generally
speaking, forecasting should be understood as “a set of activities leading
to obtaining information about the future course of phenomena.”'s When it
comes to the criminological forecasting, it is “every statement made about
the future features of criminal phenomena, inferred from the earlier (ob-
tained on the basis of observation) description of these phenomena and
from the laws specifying the relationship of successive specific states de-
termining these phenomena.”'¢ Crime forecasting is divided into two basic
categories, i.e. primary and recurrent crime forecasting. The first of these
categories, as the naming suggests, concerns crimes committed for the
first time. The second category, on the other hand, relates to other crimes
committed by perpetrators who previously served their sentence. Each
of the indicated categories has separate forecast ranges. Particular state-
ments may refer to, for example, the future structure of crime, numerous
causes of criminal phenomena, expected effectiveness of crime preven-
tion tools or the size of the criminal population of adults and, similarly,
minors. An independent form of criminological forecasting is forecasting
individual criminal behaviour (formulated mainly in the area of recurring
crime, i.e. recidivism).?

14 Quoted after BOJARSKI, M., ]. GIEZEK and Z. SIENKIEWICZ. Prawo karne materialne: Czes¢
ogdlna i szczegélna [Material Criminal Law: General and Special Part]. 3. wyd. Warszawa:
LexisNexis, 2007, pp. 319-320. ISBN 978-83-7334-817-2.

15 See HOLYST, B. Kryminologia [Criminology]. 9. wyd. Warszawa: LexisNexis, 2007, p. 1298.
ISBN 83-7334-559-0.

16 See HOLYST, B. Podstawy i zakres indywidualnej prognozy kryminologicznej [Fundamen-
tals and Scope of an Individual Criminological Forecast]. Probacja [online]. 2013, nr 1, p. 6
[cit. 2022-12-02]. ISSN 2719-311X. Available at: https://www.arch.ms.gov.pl/pl/pro-
bacja/2013/download,2289,0.html.

17 See HOLYST, B. Podstawy i zakres indywidualnej prognozy kryminologicznej [Fundamen-
tals and Scope of an Individual Criminological Forecast]. Probacja [online]. 2013, nr 1,
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Katarzyna Witkowska-Rozpara notices that criminological forecast-
ing has quite a long tradition and, from the very beginning, it was based
on “circumstances indicating the most likely variant of behaviour in the fu-
ture. The very term “forecasting” is an attempt to outline - after taking into
account the registered trends and certain laws - probable “variants of the
future”, as well as the recognition of variables that determine the fulfilment
of a given configuration.”8

The prerequisite for adjudicating on any probation duties is the so-
called positive criminological forecast. In the opinion of Wilodzimierz
Wrébel and Andrzej Zoll, it is “the conviction that the perpetrator, despite
applying a probation measure, will observe the legal order and, in particu-
lar, will not commit an offense again.”*? Such a position is formulated by
the court on the basis of an assessment of the attitude, the way of life
(both before and after committing a prohibited act), but also the degree
of socialization or, on the contrary, demoralization, family conditions,
personality traits and attitude to social values. A certain determinant
may also be intention or inadvertence of the alleged perpetrator of the
act. The test time for the perpetrator is the test of the criminological fore-
cast.20 This is confirmed, inter alia, by excerpt from the judgement of the
Supreme Court of Poland of 16 January 2015, VKK 377/14, KZS 2015,
no. 5, item 17, which reads as follows: “The institution of conditional dis-
continuance of the proceedings is included in the measures related to the
submission of the perpetrator to a trial. This measure is adjudicated for
a trial period, during which the accuracy of the criminological forecast,
which is one of the premises of this type of judgement, is checked [ ...]. 21

pp. 6-7 [cit. 2022-12-02]. ISSN 2719-311X. Available at: https://www.arch.ms.gov.pl/pl/
probacja/2013/download,2289,0.html.

18 Quoted after WITKOWSKA-ROZPARA, K. Pozytywna prognoza kryminologiczna jako ma-
terialna przestanka warunkujgca zastosowanie warunkowego zawieszenia wykonania ka-
ry. Uwagi na tle pojecia ,prognoza” oraz orzecznictwa sadéw polskich [Positive Crimino-
logical Prognosis as the Condition of Using the Conditional Suspension of the Execution of
the Penalty. Remarks with Reference to the Concept of “Prognosis” and Jurisdiction of the
Polish Courts]. Nowa Kodyfikacja Prawa Karnego [online]. 2019, vol. 53, pp. 77-78 [cit.
2022-12-02]. ISSN 2084-5065. Available at: https://doi.org/10.19195/2084-5065.53.5.

19See WROBEL, W. and A. ZOLL. Polskie prawo karne: Czes¢ ogdina [The Polish Criminal
Law: General Part]. 1. wyd. Krakéw: Znak, 2010, p. 473. ISBN 978-83-240-1351-7.

20 See WROBEL, W. and A. ZOLL. Polskie prawo karne: Czesé ogélna [The Polish Criminal
Law: General Part]. 1. wyd. Krakéw: Znak, 2010, p. 473. ISBN 978-83-240-1351-7.

21 See Judgement of the Supreme Court of the Republic of Poland Ref. No. VKK 377/14 [2015-
01-16]. KZS 2015, no. 5, item 17, quoted from KANIA-CHRAMEGA, A. and 0. WLODKOW-
SKI. Prawo karne materialne: Czes¢ ogdlna: Kazusy i zadania problemowe: Orzecznictwo
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As Rafat Kaminski rightly notices, a positive criminological forecast is
the most subjective of all the above-mentioned conditions, the fulfilment
of which is the basis for the application of a probation measure, which is
the conditional discontinuation of the proceedings. However, when the
court decides to apply it, it must have reasonable grounds to assume that
the convicted person will comply with the prevailing legal order and, in
particular, will not commit an offense again. Therefore, when making
a decision to apply the said measure, the court pays attention to the atti-
tude of the perpetrator indicated in the act, his/her personal characteris-
tics and conditions and the way of life to date. In terms of attitude, the
court focuses on issues such as showing remorse, communicating a de-
sire to improve, whether the event was incidental. In terms of personal
characteristics and conditions, the following are important factors: char-
acter traits, temperament and education. The current way of life is, in
turn, from those components of the perpetrator’s life that contributed to
the commission of the crime, including environmental, family and hous-
ing conditions.22

Krzysztof Nowicki points out that the positive prognosis for the per-
petrator discussed here refers not only to the violation of the standards
of criminal law, but also to all other rules outside the limits of that law. It
follows from the provisions of the discussed act that the forecast is to re-
fer to the perpetrator’s compliance with the legal order and, in particular,
not committing a crime. The use of the phrase “in particular”, in the opin-
ion of the same author, suggests that the content of the above-cited text
(Article 66 § 1 of the Penal Code) does not only refer to crimes.23 Moreo-
ver, the author emphasizes that it is also worth considering the content
of the Article 68 of the Penal Code?* regulating the issue of taking up the
conditionally discontinued proceedings. In his opinion, the basis for tak-
ing up the conditionally discontinued proceedings is also a gross viola-

[Material Criminal Law: General Part: Cases and Problem Tasks: Jurisprudence]. 2. wyd.
Warszawa: Difin, 2020, p. 263. ISBN 978-83-8085-591-5.

22See KAMINSKI, R. Charakterystyka wybranych instytucji probacyjnych w kontekscie
udziatu organizacji pozarzadowych w ich realizacji [Characteristics of Selected Institu-
tions of Probation in the Context of the Participation of Non-governmental Organizations
in Their Implementation]. Biatostockie Studia Prawnicze [online]. 2016, vol. 21, p. 142 [cit.
2022-12-02]. ISSN 2719-9452. Available at: https://doi.org/10.15290/bsp.2016.21.10.

23 See NOWICKI, K. Warunkowe umorzenie postepowania karnego jako alternatywny srodek
polityki kryminalnej w polskim procesie karnym [Conditional Discontinuation of the Crimi-
nal Proceedings as an Alternative Measure of Criminal Policy in the Polish Criminal Trial].
1. wyd. Wroctaw: Uniwersytet Wroctawski, Wydziat Prawa i Administracji, 2001, p. 62.

24 See Act of 6 June 1997 - Penal Code [1997]. Journal of Laws of Poland, 2021, item 2345.
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tion of the lawful order, which is not a crime. In the opinion of the Su-
preme Court of Poland, agross violation of the legal order may be
“a drastic or persistent violation of the norms of civil law, family law or la-
bour law by the perpetrator.”?> Considering the premise of a positive
criminological forecast, the quoted author points out that when consider-
ing the issue of the perpetrator’s way of life so far, one should take into
account his/her various duties, attitude to professional work, family ob-
ligations and social contacts. The whole of life should be taken into ac-
count, not the individual acts of the perpetrator. Krzysztof Nowicki em-
phasizes that the literature on the subject presents the view that person-
al qualities are the traits of the perpetrator’s character, his/her tempera-
ment, self-criticism and sensitivity of conscience.?6 On the other hand, per-
sonal conditions are nothing more than the conditions in which the per-
petrator functions: environmental, family, housing and in the place of
his/her work. This is also the reason why he/she committed the crime.
There is a certain regularity here, i.e. the more stable this reason, the
more reasons there are, the worse the criminological prognosis is. When
it comes to the perpetrator’s attitude, according to the cited author, there
is striving for a specific behaviour. In order to be able to use a positive
criminological forecast as a premise for conditional discontinuation of
the proceedings, the attitude must prove that it was an accidental act that
will never happen again in the future. Moreover, it should be character-
ized by alack of tendency to break the law and, in particular, to commit
criminal acts. From the point of view of the rule of law, it should be such
that it does not need to be changed. Krzysztof Nowicki is of the opinion
that it is undeniable that the criminological forecast discussed in this
study can only be established on the basis of a cumulative assessment of
the attitude, characteristics and personal conditions of the perpetrator
and his/her current lifestyle. For this, it is necessary to establish the facts
on a multilateral basis on these issues.2”

25 See Section VII point 3 of the Resolution of the Supreme Court of the Republic of Poland Ref.
No. VI KZP 26/69 [1971-01-29]. OSNKW 1971, no. 3, item 33, concerning guidelines of the
judiciary and judicial practice on the interpretation and application of criminal laws re-
garding conditional discontinuance of the proceedings.

26 See NOWICK]I, K. Warunkowe umorzenie postepowania karnego jako alternatywny srodek
polityki kryminalnej w polskim procesie karnym [Conditional Discontinuation of the Crimi-
nal Proceedings as an Alternative Measure of Criminal Policy in the Polish Criminal Trial].
1. wyd. Wroctaw: Uniwersytet Wroctawski, Wydziat Prawa i Administracji, 2001, p. 63.

27 See NOWICK]I, K. Warunkowe umorzenie postepowania karnego jako alternatywny srodek
polityki kryminalnej w polskim procesie karnym [Conditional Discontinuation of the Crimi-
nal Proceedings as an Alternative Measure of Criminal Policy in the Polish Criminal Trial].
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On the other hand, Grzegorz Goniewicz rightly points out that the
conditionality of the applied probation measure, in this case the condi-
tional discontinuation of the proceedings, is determined by the verifica-
tion of a positive criminological forecast which is the basis for the deci-
sion of applying a specific measure for the probationary period, during
which the perpetrators are burdened with obligations specified by the
court. In the event of a positive expiry of the probationary period, the
criminal proceedings will not be taken against the perpetrator when it
has been conditionally discontinued. In the opinion of the above-cited au-
thor, conditional remission takes place as it were, instead of a conviction.
This measure is applied by the court adjudicating on criminal liability
and is followed by a judgement. In this case, the court examines the cir-
cumstances of both the perpetrator and his/her act. The study of the
criminological forecast of the perpetrator of a prohibited act is based on
the assumption that people’s behaviour is governed by certain rules,
which means that people with similar characteristics will behave in
a similar way in comparable circumstances. Importantly, and what is
pointed out in the jurisprudence, a positive criminological forecast, like
any other forecast, includes the risk of its non-fulfilment. It is not possi-
ble to give a 100 % guarantee of its accuracy. The purpose of examining
a criminological prognosis, however, is to minimize this risk to an ac-
ceptable level, so as not to deprive the social rehabilitation of sense,
while reducing the risk to presumed, rational limits. Grzegorz Goniewicz
reminds that on the basis of legal science, it is indicated that the applica-
tion of conditional remission does not require a probability bordering on
certainty that the perpetrator will not return to the offense path (it is suffi-
cient if the probability of not returning to the offense path is higher than
the risk of recidivism).28

The premise of a positive criminological forecast should be based not
only on no criminal record for an intentional crime, but also on all other
conditions specified in the Article 66 § 1 of the Penal Code. Individual of
the above-mentioned premises are subject to separate assessment and

1. wyd. Wroctaw: Uniwersytet Wroctawski, Wydziat Prawa i Administracji, 2001, pp. 63-
64.

28 See GONIEWICZ, G. Pozytywna prognoza kryminologiczna jako przestanka stosowania
$rodkéw probacyjnych [Positive Criminological Forecast as a Premise for the Use of Pro-
bation Measures]. Czasopismo Prawa Karnego i Nauk Penalnych [online]. 2017, vol. 21,
nr 4, pp.109-113, 120 [cit. 2022-12-02]. ISSN 2719-6569. Available at: https://www.
czpk.pl/dokumenty/zeszyty /2017 /zeszyt4 /G._Goniewicz-Pozytywna_prognoza_krymi-
nologiczna_jako_przeslanka_stosowania_srodkow_probacyjnych.pdf.
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may have a positive or a negative meaning. Only a general and final as-
sessment of all prerequisites may justify the supposition that the perpe-
trator, despite the measure taken, will comply with the legal order and, in
particular, will not commit a crime. To make a correct forecast, the court
requires a comprehensive analysis of personal identification materials
(resolution of the Supreme Court of Poland of 29 January 1971, VI KZP
26/69, 0SNKW 1971, no. 3, item 33).2°

A positive criminological forecast consists of the attitude of the per-
petrator, his/her properties, personal conditions and the way of life so
far. In the opinion of Grzegorz Goniewicz, the attitude should be under-
stood as the perpetrator’s attitude towards social norms and rules, as
well as the potential tendency to violate the law. Attitudes are expressed
through specific behaviours. When it comes to personal conditions and
properties, the quoted author emphasizes that on the basis of the legal
doctrine, it is everything that defines the perpetrator in isolation from
the committed prohibited act. Therefore, the properties include, for ex-
ample, the level of psychophysical development, character traits, person-
ality, sex, education, age, level of mental development, inclinations, addic-
tions and habits, as well as health. In turn, the personal conditions in-
clude material, living, social, health and family conditions. The above-
cited author also points out that all of the three components of the crimi-
nological forecast described above are sometimes referred to as the
characteristics of the perpetrator.30 The last component is the way of life
of the perpetrator so far, and thus before the offense was committed.
When adjudicating a probation measure, it may act both for the benefit
and the disadvantage of the perpetrator. If there was a period in which
the perpetrator lived properly, worked, enjoyed a good reputation and
did not enter into conflict with the law, the incidental nature of the of-
fense may have an advantage. However, when, on the contrary, the per-
petrator has already been convicted of crimes, it may act to the disad-

29 Quoted after BOJARSKI, M., ]. GIEZEK and Z. SIENKIEWICZ. Prawo karne materialne: Czes¢
ogolna i szczegélna [Material Criminal Law: General and Special Part]. 3. wyd. Warszawa:
LexisNexis, 2007, p. 320. ISBN 978-83-7334-817-2.

30 Quoted after GONIEWICZ, G. Pozytywna prognoza kryminologiczna jako przestanka sto-
sowania $rodkéw probacyjnych [Positive Criminological Forecast as a Premise for the
Use of Probation Measures]. Czasopismo Prawa Karnego i Nauk Penalnych [online]. 2017,
vol. 21, nr 4, p. 124 [cit. 2022-12-02]. ISSN 2719-6569. Available at: https://www.czpk.
pl/dokumenty/zeszyty/2017 /zeszyt4 /G._Goniewicz-Pozytywna_prognoza_kryminologi-
czna_jako_przeslanka_stosowania_srodkow_probacyjnych.pdf.
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vantage and may result in a statement that there is no positive crimino-
logical forecast for him/her.31

3 Period, obligations and results of the test run

In the opinion of Andrzej Marek, the essence of the discussed institution,
i.e. conditional discontinuation of the proceedings, is the abandonment of
conviction and punishment for the perpetrator found guilty of a crime,
for the benefit of probation measures provided for by criminal law. It is
not, however, a release from criminal liability under certain conditions,
nor is it a kind of conditional sentencing. It is a criminal measure related
to putting the perpetrator on trial.32 The 1997 Penal Code, in line with
the doctrine, deprived the prosecutor of the possibility of applying the
said measure and left it to the sole discretion of the courts, which made
possible to conduct a uniform penal policy. The area of its application
was also expanding through a different formulation of the premises; the
probation character of the institution was strengthened by introducing
supervision and significantly broadening the possibilities of using a more
extensive catalogue of probation duties.33

The conditional discontinuation of the proceedings may be combined
with the supervision of a probation officer or a trustworthy person, or an
association, institution or appropriate social organization. When apply-
ing this measure, it is also possible to impose certain obligations on the
perpetrator in the form of an obligation to inform the court or probation
officer about the course of the probation period; to apologize to the ag-
grieved party; to perform the maintenance obligation; to refrain from
abusing alcohol or other intoxicants; to undergo addiction therapy; to un-
dergo therapy, in particular psychotherapy or psychoeducation; to partici-
pate in corrective and educational interactions; to refrain from contacting
the victim or other persons in a certain way or approaching the victim or

31See GONIEWICZ, G. Pozytywna prognoza kryminologiczna jako przestanka stosowania
$rodkéw probacyjnych [Positive Criminological Forecast as a Premise for the Use of Pro-
bation Measures]. Czasopismo Prawa Karnego i Nauk Penalnych [online]. 2017, vol. 21,
nr 4, p. 129 [cit. 2022-12-02]. ISSN 2719-6569. Available at: https://www.czpk.pl/doku-
menty/zeszyty/2017 /zeszyt4 /G._Goniewicz-Pozytywna_prognoza_kryminologiczna_
jako_przeslanka_stosowania_srodkow_probacyjnych.pdf.

32See MAREK, A. Prawo karne [Criminal Law]. 10.wyd. Warszawa: C. H. Beck, 2011,
pp. 296-297. I1SBN 978-83-255-2755-6.

33 Quoted after BOJARSKI, M., J. GIEZEK and Z. SIENKIEWICZ. Prawo karne materialne: Czes¢
ogdlna i szczegélna [Material Criminal Law: General and Special Part]. 3. wyd. Warszawa:
LexisNexis, 2007, p. 318. ISBN 978-83-7334-817-2.
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other persons; to leave the premises shared with the aggrieved party.3* By
imposing on the perpetrator of an offense committed with violence or an
unlawful threat against the closest person the obligation to refrain from
contacting the aggrieved party or other persons in a specific way or ap-
proaching the aggrieved party or other persons, the court determines the
method of contact of the perpetrator with the aggrieved party. Obligatory
is the perpetrator’s obligation to redress the damage in whole or in part. It
is also possible to order the cash benefit provided for in the Article 39
point 7 of the Penal Code or in addition and a ban on driving vehicles for
a period of up to 2 years. Importantly, the conditional remission becomes
final if the perpetrator confirms with his/her behaviour the correctness
of the positive forecast, which was the premise for the decision to write
off, during the trial period.3> The Article 68 of the Penal Code3¢ regulates
the issue of taking up the conditionally discontinued proceedings. And so,
according to this provision, if the perpetrator commits an intentional
crime for which he/she was convicted during the trial, the court initiates
the criminal proceedings (Article 68 § 1 of the Penal Code). The court
may also initiate the criminal proceedings if the perpetrator in the trial
period has grossly violated the legal order and, in particular, has commit-
ted an offense other than that specified in paragraph 1 or has evaded su-
pervision, performance of the imposed obligation or imposed penal
measure, compensation measure or forfeiture, or has failed to perform
the concluded with the aggrieved party (Article 68 § 2 of the Penal Code).
The court takes the criminal proceedings in a situation where the cir-
cumstances referred to in the above-stated paragraph 2 arise after the
perpetrator has been reminded in writing by the court or professional
probation officer, unless there are special reasons against it (Article 68
§ 2a of the Penal Code). Paragraph 3 of the discussed Article 68 regulates
the issue of the possibility of initiating the criminal proceedings by the
court in the event that the perpetrator, after issuing a decision on condi-
tional discontinuation of the proceedings, but before it becomes final,
grossly violates the legal order, in particular when he/she commits
a crime at that time. In turn, in accordance with paragraph 4 of the Arti-
cle 68 of the Penal Code, the conditionally discontinued proceedings can-
not be resumed later than within 6 months from the end of the probation

34 Quoted after GARDOCK]I, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck,
2019, p. 192. ISBN 978-83-8158-722-8.

35See GARDOCKI, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck, 2019,
p- 192. ISBN 978-83-8158-722-8.

36 See Act of 6 June 1997 - Penal Code [1997]. Journal of Laws of Poland, 2021, item 2345.

STUDIES 49



2022, ro¢nik X,, ¢islo 4, s. 36-54
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

« SOCIETAS ET IURISPRUDENTIA
Q I
CIETAS
period. Lech Gardocki points out that some differences in the application
of the probation measure in question, i.e. conditional discontinuance of
the proceedings, occur with respect to soldiers (see the Articles 333 -
334 of the Penal Code). A special regulation of this measure is also in-
cluded in the Act of 29 July 2005 on Counteracting Drug Addiction (Jour-
nal of Laws of Poland, 2020, item 2050).37

Final remarks

The institution of conditional discontinuation of the proceedings, as indi-
cated by Jarostaw WarylewskKi, is partly of a material nature and partly of
a procedural nature. This measure is, as stated in the Explanatory Memo-
randum to the 1997 Penal Code, an alternative to absolute imprisonment,
much more advantageous from the economic point of view and, on the
other hand, equally effective and devoid of any negative impacts on per-
sons deprived of their liberty.38 In this context, in the justification for the
introduction of the institution of conditional discontinuance of the pro-
ceedings (the justification for the draft Penal Code of year 1968), as high-
lighted by Andrzej Marek, we can read that the measure “implements the
principle of limiting penalisation in minor cases, assuming that there are
cases in which, without a conviction and punishment, educational processes
can be carried out by the use of other means, thus preventing the offender
from entering the path of the offense again.”3°

Summing up, it can be said that the essence of a probation measure
in the form of conditional discontinuance of the proceedings is not to
convict the perpetrator in minor cases, with the simultaneous positive
characteristics of the perpetrator, but to achieve as many goals as possi-
ble for the criminal proceedings using adequate burdens. The general
point is to drop the conviction and, at the same time, to punish the perpe-
trator of the crime.*® The measure in question is only optional and may

37 Quoted after GARDOCKI, L. Prawo karne [Criminal Law]. 21. wyd. Warszawa: C. H. Beck,
2019, p. 193. ISBN 978-83-8158-722-8.

38 Quoted after WARYLEWSK], ]J. Prawo karne: Czes¢ ogéina [Criminal Law: General Part].
1. wyd. Warszawa: LexisNexis, 2004, pp. 386-387. ISBN 83-7334-375-X.

39 Quoted after MAREK, A. Prawo karne [Criminal Law]. 10. wyd. Warszawa: C. H. Beck,
2011, p. 296. ISBN 978-83-255-2755-6.

40See KAMINSKI, R. Charakterystyka wybranych instytucji probacyjnych w kontekscie
udziatu organizacji pozarzadowych wich realizacji [Characteristics of Selected Institu-
tions of Probation in the Context of the Participation of Non-governmental Organizations
in Their Implementation]. Biatostockie Studia Prawnicze [online]. 2016, vol. 21, p. 138 [cit.
2022-12-02]. ISSN 2719-9452. Available at: https://doi.org/10.15290/bsp.2016.21.10.
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only be ordered by a court judgement. The prosecutor, after finding the
above-mentioned prerequisites, may, instead of the indictment, apply to
the court with a request to apply the described institution to the perpe-
trator, specifying the probation period, obligations to be fulfilled by the
accused and optionally indicating the scope of supervision. The essence
of the conditional discontinuation of the proceedings is the verification of
the criminological forecast and also educational influence on the perpe-
trator.#! This measure, referred to in the doctrine as “controlling free-
dom”, constitutes a trial waiver of conviction and punishment. Its app-
lication is based on the assumption that the guilt and act of the perpe-
trator are unquestionable. It is a different form of criminal liability, which
consists in replacing the punishment and conviction of the perpetrator
with measures of a probation nature other than punishment, which does
not mean that the perpetrator is not responsible for the criminal act. It is
ameasure of criminal reaction related to putting the perpetrator on tri-
al.42
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Prispévek na bydleni:
nové podminky naroku a rozhodovani
o jeho priznani s reflexi judikatury
spravnich soudu

Housing Allowance:
The New Conditions for Entitlement and the Proceedings
for Granting It with Reflection of Case-law
of the Administrative Courts

Gabriela Halifova

Abstract: The paper deals with one of the core benefits of the state social
support in the Czech Republic, the housing allowance. As of year 2022, the
range of persons entitled to the housing allowance was expanded and the
rules for the formation of the entitlement to it have been modified in the
context of the rise in energy prices. The study aims to analyse the new con-
ditions for entitlement to the housing allowance and the individual stages
of the proceedings for granting the housing allowance (initiation of the
proceedings, application requirements, forms of decision-making on the al-
lowance, possibilities of reviewing the individual forms of decisions). The
various aspects of the housing allowance and the decision-making (pro-
ceedings) for granting it are approximated in selected decisions of the
Czech administrative courts.

Key Words: Social Security Law; Housing Allowance; Housing Costs; Other
Forms of Housing; Employment Office; Administrative Proceedings; Written
Notice; Objections; Decisions of Administrative Courts; the Czech Republic.
Abstrakt: Prispévek se vénuje jedné ze stéZejnich ddvek stdtni socidlni
podpory v Ceské republice, prispévku na bydleni. Od roku 2022 byl rozsiten
okruh osob, které maji na prispévek ndrok, a upravena pravidla vzniku nd-
roku v souvislosti s riistem cen energii. Cilem studie je analyzovat nové pod-
minky ndroku na prispévek na bydleni a jednotlivé fdze rizeni o prizndni
prispévku (zahdjeni rizeni, ndleZitosti Zddosti, formy rozhodovdni o pri-
spevku, moznosti prezkumu jednotlivych forem rozhodnuti). Jednotlivé as-
pekty prispévku na bydleni a rozhodovdni (Fizeni) o jeho prizndni jsou pak
priblizeny na vybranych rozhodnutich ¢eskych sprdvnich soudii.

STUDIE  https://doi.org/10.31262/1339-5467,/2022/10/4/55-70 55



al I SOCIETAS ET IURISPRUDENTIA
D | 2022, ro¢nik X., ¢islo 4, s. 55-70
TAS

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Klicova slova: Prdvo socidlniho zabezpeceni; prispévek na bydleni; ndkla-
dy na bydlent; jiné formy bydleni; iifad prdce; sprdvni Fizeni; pisemné oznd-
meni; ndmitky; rozhodnuti sprdvnich soudii; Ceskd republika.

Uvod

Vydavani rozhodnuti o socialnich davkach je typickou formou ¢innosti
verejné spravy v oblasti prava socialniho zabezpeceni. Jednou z davek
v soucasnosti z nejdiskutovanéjsich je prispévek na bydleni.

Ptispévek na bydlenf je primarni obligatorni ddvkou na bydleni, kte-
ra cili na pomoc rodindm a domdacnostem v piipadech nedostate¢ného
prijmu na dhradu naklad na bydleni (najemného, zaloh na dodavky
energii a poplatkil za sluzby). Jedna se o davku statni socialni podpory
poskytovanou v zavislosti na prokazanych prameérnych mésicnich pii-
jmech rodiny za kalendarni ¢tvrtleti, tedy testovanou a opakujici se.

Ptispévek na bydleni upravuje § 24 a nasl. zdkona ¢.117/1995 Sb.,
o statni socialni podpore, ve znéni pozdéjsich predpisti (dale jen ,zakon
o statni socialni podpoie“). Vroce 2022 nastalo v jeho pravni upravé né-
kolik vyraznych zmén, ato nejen vlivem probihajici energetické krize
spojené s rapidnim nartistem cen plynu a elektiiny, nybrz i v souvislosti
s rozhodovaci ¢innosti spravnich urada a spravnich soudd, které v kon-
krétnich pravnich kauzich naznacily smér interpretace predmétnych
ustanoveni a FeSeni aplikacnich problémi.!

1 Podminky naroku na prispévek na bydleni

Pravni konstrukci podminek ndroku na prispévek na bydleni tvoii
opravnéna osoba, rozhodny ptijem rodiny, redlné naklady na bydleni,
normativni naklady na bydleni a tzv. socidlné inosné naklady na bydleni.

Narok ma vlastnik (za vlastnika bytu se povazuje i vlastnik nemovi-
tosti, ve které je byt, ktery vlastnik uziva) nebo najemce bytu, jestliZe jim
uhrazené naklady na bydleni? a soucasné ¢astka normativnich nakladid

1 V ptipadé prispévku na bydleni se tak stalo i diive, naptiklad u pfesného vymezeni pro-
stor, které se uzivaji k trvalému bydleni (pojem ,byt“ viz podrobné dale), u zruSeni krité-
ria trvalého pobytu Zadatele ivSech spolecné posuzovanych osob v dané nemovitosti
a podobné. Srovnej VASICKOVA, A. a M. PAULUSOVA. Ptispévek na bydleni. Rodinné listy.
2013, ro¢. 2, ¢. 6,s. 29-33. ISSN 1805-0824.

Naklady na bydleni jsou vyjmenovany v § 25 zakona o statni socidlni podpofe (najemné ¢i
srovnatelné ndklady u druzstevnich bytd, byt uzivanych na zakladé sluzebnosti uzivani
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na bydleni3 presahuji ¢astku souc¢inu rozhodného prijmu rodiny za pted-
chozi kalendarni Ctvrtleti* a koeficientu 0,30 (0,35 v Praze). Uvedenym
nasobkem rozumime tzv. socidlné tinosné naklady,s tj. ndklady na bydleni
tvorici 30 % Cistého prijmu, které musi unést kazda rodina.

Rodinu tvori opravnéna osoba a osoby sni spole¢né posuzované,®
které spolecné uZzivaji byt, spolecné hospodati a uhrazuji naklady na své
potteby, véetné nakladi na bydleni. Dle pravniho stavu uUcinného do
30. 6. 2020 se spolecné posuzovaly osoby, které byly v témZe byté hlase-
ny Kk trvalému pobytu, pricemz podminka, aby spolu trvale Zily a spole¢né
uhrazovaly naklady na své potreby, se viibec nevyzadovala.” Pouhy evi-
denc¢ni tidaj o trvalém pobytu vsak nemusel byt vypovidajici o skutecném
poctu osob, které se redlné podili na thradé nakladid na bydleni.

Na zadkladé zakona ¢.17/2022 Sb., kterym se méni zdkon ¢. 117/

1995 Sb., o statni socialni podpoie, ve znéni pozdéjSich predpisti, se

celého bytu a byt vlastnikll v pevnych ¢astkach podle poétu ¢lenti domacnosti a naklady
na energie a sluzby).

Normativni naklady na bydleni jsou uvedeny v § 26 zakona o statni socialni podpofe, jsou
rozliSeny podle velikosti obce (sidla), pravniho titulu bydleni a po¢tu osob v domacnosti.
Castky mési¢nich normativnich nakladii na bydleni stanovi vlada natizenim podle § 28
odst. 1 zakona o statni socialni podpoie na prislusny kalendaini rok podle nartstu na-
jemného a ndkladi srovnatelnych s ndjemnym a zmény indext spotiebitelskych cen pro
naklady na energie a miZe je i v pribéhu kalendainiho roku nafizenim zvysit v souladu
s § 28 odst. 2 a 4 zakona o statni socidlni podpore.

S tcinnosti od 1.10. 2022 je umoznéno prokazovat naklady na bydleni a pfijmy rodiny
jen dvakrat ro¢né a prispévek na bydleni bude vyplacen po obdobi Sesti mésicti ve stejné
vysi. Povinné se budou dokladat naklady na bydleni a pfijmy rodiny za 1. a 3. ¢tvrtleti ka-
lendarniho roku 2022 (pro stanoveni naroku na prispévek na bydleni ve druhém a ¢tvr-
tém kalendarnim ctvrtleti). Nepovinné se budou dokladat naklady na bydleni a prijmy ro-
diny za 4. a 2. ¢tvrtleti kalendarniho roku (pro narok na prispévek na bydleni v prvnim
a tietim kalendarnim ¢tvrtleti), pokud Zadatel o prispévek na bydleni nabude dojmu, Ze
se mu v tomto kalendarnim Ctvrtleti zvysily naklady na bydleni, pfipadné se snizil prijem
rodiny a miZe to mit vliv na dosazeni vyssi vySe prispévku na bydleni (§ 51a Zdkona
¢ 203/2022 Sb., kterym se méni zdkon ¢. 117/1995 Sb., o stdtni socidlni podpore, ve znéni
pozdéjsich predpist, a zdkon ¢ 111/2006 Sb., o pomoci v hmotné nouzi, ve znéni pozdéjsich
predpisii).

Srovnej pfimérené naklady na bydleni podle § 9 odst. 2 Zdkona ¢ 111/2006 Sb., o pomoci
v hmotné nouzi, ve znéni pozdéjsich predpisi.

BliZe viz ustanoveni § 7 odst. 5 zdkona o statni socialni podpoie, osoby podle § 4 Zdkona
¢ 110/2006 Sb., o Zivotnim a existenénim minimu, ve znéni pozdéjsich predpisu.

Srovnej Rozsudek Vrchniho soudu v Praze ze dne 27. 4. 2000, sp. zn. 3A 114/98-12: ,Pro
vymezeni rodiny a osob spolecné posuzovanych v rodiné pro ucely pfiznani prispévku na
bydleni je tfreba sledovat splnéni obou zdkonnych podminek, tzn. jak podminky hlaseni
k trvalému pobytu v byté, tak i podminky uzivani bytu vSemi spoletné posuzovanymi
osobami.”
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s ucinnosti ode dne 28.1. 2022 mimotadné navysily ¢astky mési¢nich
normativnich nakladi na bydleni (podrobnéji k tomu dale) a rozsiril se
okruh opravnénych osob o osoby, jimZ ndlez{ pravni titul k bytu na za-
kladé podnajemni smlouvy,® o uzivani bytu na zakladé sluzebnosti (véc-
ného biemene) podle zakona ¢. 89/2012 Sb., ob¢ansky zakonik, ve znéni
pozdéjsich predpisi, a o vlastnika, ktery uziva k trvalému bydleni stavbu
pro individudlni ¢i rodinnou rekreaci. Aby nedoslo ke zneuzivani pti-
spévku na bydleni, musi se jednat o podndjem celého bytu (nikoliv jen

jeho ¢asti) a musi s timto vztahem souhlasit i vlastnik bytu.

Dosavadni striktni dprava omezujici rozhodné pravni tituly pouze na
vlastnicky andjemni vztah byla dlouhodobé vnimana jako odporujici
smyslu zdkona, nebot Ucel prispévku na bydleni je naplnén i v ptipadech
podnajemniho vztahu a sluZebnosti. Tyto osoby svym chovanim napliiuji
smysl prispévku na bydleni tak, Ze fakticky uZzivaji byt a hradi naklady na
bydleni obdobné jako vlastnici (ndjemnici), zvlast ve chvili, kdy naklady
na bydleni vyznamné vzrustaji.

Uvedené opatieni je piinosné zejména u uzivatelli druzstevnich byti
(¢lent bytovych druzstev), ktefi maji byty v najmu a podnajimaji se sou-
hlasem bytového druzstva tyto byty, a u vlastnikli bytli prevazné senior-
ského véku, kteri prevedou nemovitost zatiZenou sluzebnosti (vécnym
bfemenem) uzivani bytu na jinou osobu, nadale v ni bydli a hradi naklady
na své bydlenti.

1.1 Vlastnictvi stavby pro individudlni ¢i rodinnou rekreaci

Vlastnik stavby pro individualni ¢i rodinnou rekreaci, ktery ji uziva k tr-
valému bydleni, je opravnénou osobou pro narok na prispévek na bydle-
ni pouze v obdobi kalendainiho roku 2022. Nové ustanoveni § 24a upra-
vujici narok na prispévek na bydleni a podminky rekreacniho bydleni by-
lo do zakona o statni socialni podpofe vloZeno v souvislosti s nartistem
cen energii, aby bylo majitelim umozZnéno pobyvat na chatach av ob-
dobnych objektech, zejména senioriim a lidem, ktefi nemaji finan¢ni pro-
stredky na vlastni ¢i ndjemni (podnajemni) bydleni ¢i o néj prisli, a mit
narok na prispévek na bydleni.

8 Srovnej Rozsudek Vrchniho soudu v Praze ze dne 6. 12. 2000, sp. zn. 3A 103/99-19: ,Pri-
spévek na bydleni jako davku statni socidlni podpory podle zdkona ¢.117/1995 Sb.,
o statni socialni podpofe, nelze priznat osobé, ktera byt (obytnou mistnost, nemovitost)
uziva na zakladé podnajemni smlouvy.“
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Vzhledem k tomu, Ze charakter staveb pro individudlni rekreaci je
velmi riznorody (chatky bez prislusSenstvi az v zasadé rodinné domy),
musi stavby spliiovat stanovené standardy kvality bydleni. Rekreac¢ni ob-
jekty musi mit pro ucely poskytnuti prispévku na bydleni povahu samo-
statné vymezeného uzamykatelného prostoru s minimalné jednou poby-
tovou mistnosti, ktery svou polohou, velikosti a stavebnim uspoiadanim
spliiuje stanovené pozadavky k tomu, aby se v ném zdrzovaly a bydlely
osoby, a musi mit neomezeny piistup k pitné vodé. Stavba musi mit za-
chod a musi spliiovat stavebné-technické pozadavky.?

Obecné ma byt trvalé bydleni a rekreacni bydleni ze své podstaty od-
délené. Na trvalé bydleni (rodinné domy) jsou totiZ v souladu se staveb-
né-pravnimi predpisy!? kladeny jiné naroky nez na stavby pro rodinnou
rekreaci.

K trvalému bydleni v rekrea¢nim objektu se v souvislosti s prispév-
kem na bydleni vyjadiil Nejvyssi spravni soud Ceské republiky jiZz v roce
2010.11 V pravni vété uvedl, ze ucelem prispévku na bydleni je poskyto-
vat finan¢ni pomoc na thradu naklad® na bydleni. Z hlediska posouzeni
naroku na davku nelze vysledovat objektivni a rozumné divody, pro¢ od-
liSovat osoby, které prokazatelné trvale bydli ve stavbé urcené k indivi-
dudlni rekreaci, kterou vlastni, a které zaroveil nemaji byt nebo obytnou
mistnost, a osoby, jejichz byt se nachazi ve stavbé urcené k bydleni. Nej-
vy$si spravni soud Ceské republiky je totiZ nazoru, Ze jednim z pojmo-
vych znakt bytu pro ucely prispévku na bydleni (uzivani ,bytu“ vlastnika
nemovitosti) je skuteCnost, Ze se jedna o urcitou ucelenou jednotku
schopnou plnit samostatné funkci bydleni.12 Ma-li ucel zakonné Upravy
prispévku na bydleni predevS§im na mysli hrazeni nakladi ve vztahu

9 Blize viz Vyhldska ¢. 268/2009 Sb., o technickych poZadavcich na stavby, ve znéni pozdéjsich
predpisii.

10 Blize viz Vyhldska ¢ 501/2006 Sb., o obecnych poZadavcich na vyuZivdni tizemi, ve znéni
pozdéjsich predpisii.

11 BliZe viz Rozsudek Nejvysstho sprdvniho soudu Ceské republiky ze dne 6. 10. 2010, sp. zn.
3 Ads 23/2010-98.

12V dobé rozhodovani Nejvy$$iho spravniho soudu Ceské republiky v této véci nebyl v za-
konu o statni socialni podpoie vymezen pojem ,byt“. S i¢innosti od 1. 1. 2015 byl vyme-
zen v § 24 odst. 5 jako soubor mistnosti nebo samostatna obytna mistnost, které svym
stavebné technickym usporaddnim a vybavenim spliuji pozadavky na trvalé bydleni
ajsou k tomuto ucelu uzivani uréeny podle stavebniho zdkona nebo jsou zkolaudovany
jako byt. Blize viz VASICKOVA, A. Davky na bydleni v nezkolaudovaném byté a dalsi zmé-
ny v davkach od 1. 1. 2015. Prdvo a rodina. 2015, ro€. 17, ¢. 1, s. 18-22. ISSN 1212-866X;
a KRAJCOVA, K. Pojem bytu v davkové oblasti. Prdvo a rodina. 2022, ro¢. 24, ¢. 2, s. 16-22.
ISSN 1212-866X.
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k,bydleni“, bude tak pro urceni toho, co je bytem v rezimu uvedeného
zakona, podstatny i fakticky stav uzivani ucelené jednotky schopné plnit
samostatné funkci bydleni.

Za stavu, kdy ma stézovatel ve stavbé urcené k individualni rekreaci
trvaly pobyt a predklada diikazy, Ze v nemovitosti trvale bydli, je totiz
podstatny dalsi pristupujici aspekt pro vznik naroku na ptispévek na
bydleni, a sice skutecnost, Ze stéZovatel nedisponuje jinou alternativou
dalStho bydleni (napriklad vlastnicky, ndjemni vztah), ale vlastni pouze
tuto stavbu urcenou k individualni rekreaci. Byt je tedy predmétna ne-
movitost stéZovatele formalné stavbou urcéenou k individudlni rekreaci,
je mozno pii prokazani vySe uvedenych piredpokladi dovodit, Ze napliu-
je znaky nemovitosti, ve které je byt, ktery vlastnik uziva ve smyslu § 24
odst. 2 zdkona o statni socidlni podpote.13

V uvedeném kontextu se Nejvy$si spravni soud Ceské republiky vé-
noval i otazce povahy bydleni,'* kdy kasac¢ni stiznost zamitl s tim, Ze na-
padeny rozsudek krajského soudu netrpi namitanymi vadami.'5 Nejvyssi
spravni soud Ceské republiky konstatoval, Ze pfispévek na bydleni neni
urcen pro kazdou formu bydleni, ale pro takovou, u které lze predpokla-
dat, Ze ma trvalejsi povahu a Ze se v daném byté Zadatel skute¢né zdrzuje.

13 Nejvy$si spravni soud Ceské republiky se tak neztotoZnil se zuZzujicim vykladem zastava-
nym Zzalovanym (krajsky urad) i krajskym soudem, ktery bez dalSiho skoncil na pouhé
konstataci podavané v roviné stavebné pravnich piedpisi a piedpisu o vlastnictvi bytg,
totiz, Ze ve stavbé ur¢ené k individualni rekreaci se byt z jeho defini¢ni podstaty nemize
nachdazet, pricemz tyto zavéry byly vysloveny pro oblast statni socidlni podpory ve vztahu
k prispévku na bydleni. Tento vyklad, jakkoliv se Zalovanému i krajskému soudu patrné
jevi v celistvosti pravniho radu jako systémovy, nelze v rezimu zdkona o statni socialni
podpote prijmout, jelikoZ citované definice bytu neni mozno na tuto oblast mechanicky
vztahnout, ma-li byt zachovan ti¢el posuzované davky. Nejvyssi spravni soud Ceské re-
publiky uzavtel, Ze v situaci, kdy je moznych vicero vykladl pravniho ptedpisu, z nichz
jeden se plné shoduje s vili zdkonodarce, stejné jako s objektivnim smyslem zikona v da-
ném prostoru a ¢ase, a sou¢asné chrani subjektivni vefejna prava adresatii pravni normy,
je nutno zvolit pravé tento vyklad. Krajsky soud tak pochybil, pokud za nutnou podminku
pro priznani naroku na ptispévek na bydleni povazoval skutec¢nost, Ze Zadatel musi vlast-
nit objekt urc¢eny k bydleni, ve kterém se byt, jenz uziva, nachazi, ptricemz bez dalSiho
podminku pro priznani naroku na prispévek na bydleni povazoval za nesplnénou v pfi-
padé vlastnictvi stavby urcené k individualni rekreaci.

14 Blize viz Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 27.8. 2015, sp. zn.
2 Ads 168/2015-32.

15 Krajsky soud zamitl Zalobu proti Ministerstvu prace a socialnich véci Ceské republiky,
které zamitlo odvolani a potvrdilo rozhodnuti U¥adu prace Ceské republiky, kterym byla
zamitnuta zadost Zalobkyné o ptispévek na bydleni.
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Praxe i judikatura Nejvy$siho spravniho soudu Ceské republiky uka-
zaly, Ze by bylo na misté prijmout nékteré zmény tykajici se prispévku na
bydleni tak, aby skupiné potiebnych nebyl odepiran pristup k této davce
pouze z formalnich divodi. Za zminku stoji naptiklad oblast navaznosti
davky na trvaly pobyt ¢i oblast nazirani na pojem bytu pro tcely statni
socialni podpory.

Zakon o statni socialni podpore az do roku 2014 neobsahoval definici
bytu pro ucely ptrispévku na bydleni. Bylo tak otdzkou, zda mohl vlastni-
kovi (ndjemci) objektu urceného k bydleni, ktery nebyl zkolaudovan jako
byt, ac jinak spliioval vSechny parametry fadného trvalého uzivani a byd-
leni, vzniknout narok na ptispévek na bydleni. Spravni Giady, Urad prace
Ceské republiky a Ministerstvo prace a socialnich véci Ceské republiky
tuto moznost odmitaly. Nejvy$si spravni soud Ceské republiky dospél
kjinému zavéru v souvislosti strvalym bydlenim v objektu urceném
k individualni rekreaci.

S ucinnosti od 1. 1. 20156 byla definice bytu do § 24 odst. 5 zakona
o statni socialni podpore doplnéna. Pripustil-li tedy Nejvyssi spravni
soud Ceské republiky poskytnuti ptispévku na bydleni také v pripadé
bydleni v objektu ur¢eném k rekreaci, podle sou¢asné pravni tipravy mo-
hou prispévek na bydleni Cerpat pouze vlastnici, ndjemci (podndjemnici)
a osoby uzivajici byt na zakladé sluZebnosti zkolaudovaného bytu. Mimo-
radné v kalendarnim roce 2022 v souvislosti s riistem cen plynu a elek-
tfiny maji narok na davku i vlastnici staveb pro individualni ¢i rodinnou
rekreaci, pokud stavba spliuje tzv. standardy kvality bydleni.

Diivodem omezeni naroku pouze na vlastniky staveb pro individual-
nf ¢i rodinnou rekreaci je minimalizovat naduZivani pfispévku na bydle-
ni, které by mohlo nastat pripusténim najemniho ¢i podnajemniho byd-
leni v téchto objektech.

1.2 Normativni ndklady na bydleni a jejich zvyseni

Normativni ndklady na bydleni jsou propocitany jako primérné naklady
na bydleni na primérny byt pro prislusny pocCet osob v domacnosti
a s ohledem na velikost obce. Tyto normativni naklady jsou zaroven sta-
noveny ijako horni hranice primérenych ndkladii na bydleni, na které
stat ob¢anim v ramci piispévku na bydleni prispiva. Castky normativ-

16 Blize viz Zdkon ¢. 252/2014 Sb., kterym se méni zdkon ¢ 111/2006 Sb., o pomoci v hmotné
nouzi, ve znéni pozdéjsich predpist, a dalsi souvisejici zdkony.
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nich nakladi na bydleni, které zahrnuji také naklady na dodavku energii
(plyn, elektrina) a které jsou relevantni pro vypocet prispévku na bydle-
ni, jsou platné vzdy pro cely aktudlni kalendaini rok a jsou upraveny na-
fizenim vlady pro dany kalendarni rok. Prispévek na bydleni garantuje
zajisténi rodiny ve stanovenych formach bydleni tak, aby ji po thradé
nakladl na bydleni ziistalo 70 % prijmua (65 % v Praze). Prijmy a naklady
se zjist'uji za kalendarni ctvrtleti predchazejici kalendaifnimu ctvrtleti, na
které se davka priznava.

0d podzimu roku 2021 prudce vzrostly ceny energif (plyn, elektfina),
rapidni narlst pokracuje aje predpokladan iv dalSich letech. Naklady
domacnosti na zajisténi téchto zakladnich komodit proto enormné stou-
paji. Vyse uvedeny skokovy narist nakladi domacnosti na energie vsak
ptispévek na bydleni nedokaze aktudlné reflektovat. Na zvySené naklady
na bydleni doméacnosti, ovSem maximalné jen do vySe normativnich na-
kladl na bydleni, reaguje piispévek na bydleni se ¢tvrtletnim zpozdénim;
promitnuti zvySeni cen energii do normativnich nakladii na bydleni
v souvislosti s posunem cen jednotlivych komodit naklad( na bydleni se
déje s rocnim zpozdénim (§ 28 zakona o statni socialni podpoie).

U téch domacnosti, které maji dosud naklady na bydleni nizsi, neZ
jsou normativni naklady na bydleni, 1ze zvySeni uhrazenych nakladd az
do normativnich nakladd na bydleni promitnout do vyse piispévku na
bydleni se ¢tvrtletnim zpozdénim; takovych je asi 57 % pozivatel davky.
Zhruba 43 % pozivatell prispévku na bydleni doklada naklady na bydle-
ni vyssi, nez jsou normativni naklady na bydleni.1?

Vzhledem k tomu, Ze nafizeni vlady stanovujici normativni naklady
na bydleni pro rok 202218 nereflektuje, a ani nemuze reflektovat pod-
statné zvySeni cen energii v roce 2022, bylo nutné upravit jiz od zacatku
roku 2022 zakon o statni socialni podpore tak, aby vypocet prispévku na
bydleni aktualné reagoval na navyseni cen energii a aby zaroven nebyla
narusena zakladni filozofie vypoc¢tu normativnich nakladl na bydleni pro
rok 2023 a dalsi ro¢ni obdobi.

17 Srovnej diivodova zprava k navrhu zakona, zvlastni ¢ast. Snémovni tisk 116/0: Novela
zakona o statni socialni podpote. In: Poslaneckd snémovna Parlamentu Ceské republiky
[online]. 2022-01-05, s.1-14 [cit. 2022-11-18]. Dostupné z: https://www.psp.cz/sqw/
text/tiskt.sqw?0=9&CT=116&CT1=0.

18 Blize viz Narizeni vlddy ¢ 507/2021 Sb., kterym se pro tcely prispévku na bydleni ze stdtni
socidlni podpory pro rok 2022 stanovi vyse ndkladii srovnatelnych s ndjemnym, &dstek, které
se zapocitdvaji za pevnd paliva, a ¢dstek normativnich ndkladii na bydlent.
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V souladu s ustanovenim § 26a zakona o statni socidlni podpoie byla
mimoradné navySena Castka normativnich nakladl na bydleni pro rok
2022, ktera vychazi u elektfiny a plynu pouze z pohybu cen v roce 2021.
Vlada pritom mohla do konce roku 2022 jesté zvysit tyto navySené cast-
ky, pokud by doslo k vyznamné zméné priimérného navysSeni irovné na-
kladli na energie mezi roky 2021 a 2022 (§ 26a odst. 3 a 4 zakona o statni
socialni podpofte).

Stalo se tak natizenim vlady s u¢innosti od 1. 10. 2022.1° Diky zvySe-
ni normativi doslo nejen k navyseni samotného prispévku na bydleni, ale
rovnéz se rozsiril okruh domacnosti, které maji na prispévek na bydleni
narok. Castky byly zvy$eny o 2 000 K¢, respektive 2 500 K¢ (byty vlastni-
k20 se tremi a vice Cleny, respektive s jednou ¢i dvéma osobami), u byd-
leni v bytech dle najemni nebo podnajemni smlouvy ¢inf navySeni nor-
mativnich nakladi celkem 4 500 K¢ pro rodiny s jednou ¢i dvéma osoba-
mia 2 500 K¢ pro rodiny se tfemi a vice osobami.

Prispévek na bydleni byl nejvice zvysen u najemnich bytd, ve kterych
Zije jednotlivec nebo dvé osoby, soucasné doslo k urcitému dorovnani
celkovych normativii podle poctu osob v rodiné u obou typi bydleni. Mé-
néélenné domacnosti totiZ doplacely na to, Ze a¢ na energiich, pripadné
nijemném uhradily srovnatelnou c¢astku jako viceclenné domaécnosti,

vvrs

normativy mély nizsi a obdrzely nizsi davku.

2 Rozhodovani o prispévku na bydleni ve svétle judikatury
spravnich soudii

Rozhodovani o davkach statni socialni podpory, o Zadostech o jejich pfti-
znani a o zménach jiz vydanych rozhodnuti (odnéti davky, jeji zvyseni c¢i
sniZeni, zastaveni vyplaty a podobné) je zvlastnim typem spravniho fize-
ni. V nasledujici casti piispévku se zaméiime na néktera specifika rizeni
o davkach statni sociadlni podpory, s odkazem na rozhodovaci praxi Ces-
kych spravnich soud.

19 Blize viz Narizeni viddy ¢ 289/2022 Sb., kterym se pro ucely prispévku na bydleni ze stdtni
socidIni podpory pro obdobi do 31. prosince 2022 zvysuji cdstky navySeni mési¢nich norma-
tivnich ndkladii na bydleni a méni narizeni viddy ¢ 595/2006 Sb., o zpiisobu vypoctu zd-
kladni Cdstky, kterd nesmi byt srazena povinnému z mési¢ni mzdy pri vykonu rozhodnuti,
a o stanoveni &dstky, nad kterou je mzda postiZitelnd srdzkami bez omezeni (narizeni o ne-
zabavitelnych Edstkdch), ve znéni pozdéjsich predpisti.

20 Rovnéz byty druzstevni a uzivané na zakladé sluZebnosti.
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2.1 Doplnéni ndleZitosti Zadosti a lhiita k doplnéni

Zadost o davky musi kromé obecnych néleZitosti stanovenych zakonem
¢.500/2004 Sb., spravni ad, ve znéni pozdéjsich predpisti, obsahovat
specialni nalezitosti. V pripadé prispévku na bydleni jako davky poskyto-
vané v zavislosti na pfijmu rodiny jsou to zejména doklad o vysi piijmu
opravnéné osoby a spole¢né s ni posuzovanych osob v rozhodném obdo-
bi a doklad o tom, Ze byt je uzivan na zakladé najemni nebo podnajemni
smlouvy k celému bytu, sluZebnosti uzivani celého bytu nebo na zakladé
vlastnictvi k nemovitosti, doklad o vysi ndjemného a doklady o vysi na-
kladli na energie a sluzby.2!

K povinnosti predlozit doklad o vysi prijmu spolené posuzované
osoby judikoval Nejvyssi spravni soud Ceské republiky vroce 202122
a oznacil ji jako primarni povinnost Zadatele o davku. Pokud ji nesplni,
musi byt ptipadné podle § 61 odst. 2 zadkona o statni socidlni podpore vy-
zvan uradem prace k dodatecnému splnéni. Tato povinnost mu nemiize
zaniknout, aniz by vici tiadu prace ucinil jakykoliv ikon, ze kterého by
vyplyvalo, Ze splnil povinnost pozadat spolecné posuzovanou osobu k do-
loZenf jejtho pfijmu atato mu soucinnost neposkytla. Teprve v takovém
pfipadé je na uradu prace, aby spole¢né posuzovanou osobu vyzval
k osvédceni jejiho prijmu.

StéZzovatel byl krajskou pobo¢kou Utadu prace Ceské republiky vy-
zvan k doplnéni zadosti o prispévek na bydleni - Zadost doplnil, ale niko-
liv béhem osmidenni lhiity urcéené ve vyzvé, nybrz opozdéné v nékolika
podanich, z nichZz néktera byla krajské pobocce dorucena aZz po vydani
rozhodnuti ve véci samé. JelikoZ v dobé (¢ase) vydani rozhodnuti nebyla
Zadost o prispévek na bydleni kompletni, doSlo k jejimu zamitnuti roz-
hodnutim, které potvrdil iodvolaci organ. Nasledné podanou Zzalobu
spravni soud zamitl.23

21 Blize viz § 68 odst. 1 zdkona o statni socidlni podpore.

22 Blize viz Rozsudek Nejvysstho sprdvniho soudu Ceské republiky ze dne 12. 11. 2021, sp. zn.
5Ads 379/2020-28.

23 Stézovatel v Zalobé namital, Ze Zddost mohl dopliiovat aZ do dne vydani rozhodnuti. Lhity
jsou pocitany podle dni, nikoliv podle hodin, minut ¢i sekund, a pokud tedy spole¢né po-
suzovand osoba doloZila pozadované skutec¢nosti v den vydani rozhodnuti, dolozila je
vcas. Nadto byl spravni organ L. stupné povinen vyzvat spole¢né posuzovanou osobu ke
splnéni povinnosti osvédcit rozhodné skutecnosti. StéZovatel dale namital, Ze dolozil ves-
keré naklady na bydleni. Spravni soud upozornil, Ze Zalovany v napadeném rozhodnuti
konstatoval, Ze stéZovatel doplnil svou zadost pred vydanim prvostupriového rozhodnuti
pouze Caste¢né. Podklady dodané po uplynuti lhiity tedy Zalovany vzal v potaz, neshledal
je vSak dostate¢nymi. Soud se tak ztotoznil s nazorem zZalovaného, Ze stéZovatel neosvéd-
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Z rozhodnuti Nejvy$siho spravniho soudu Ceské republiky vyplynuly
dvé zasadni okolnosti. Krajskou poboc¢kou Uradu prace Ceské republiky
stanovend lhiita k doplnéni podani je jen poradkova. Zadatel miize poda-
ni doplnit i po jejim uplynuti, nejpozdéji vsak do vydani rozhodnuti ve
véci samé. Povinnost dolozit piijmy vSech relevantnich osob jde primar-
né k zadateli o davku, za tim ucelem musi oslovit spole¢né posuzované
osoby. Stejné tak vyzva k doplnéni dokladti je sméfovana k zadateli; jedi-
né v pripadé, Ze spolecné posuzované osoby nejsou aktivni, nespolupra-
cuji, ¢i dokonce odmitnou Zadosti Zadatele vyhovét, vyzve utad prace ke
splnéni povinnosti pfimo je samotné.

2.2 Rozhodnuti ve véci a pocdtek Ihiity k podani namitek, soudni
prezkum

Rizeni o Zadosti o davku statni socialni podpory miize kon¢it dvéma zpii-
soby: bud’ vydanim pisemného oznameni o davce a jeji vysi v pripadé je-
jiho priznani, nebo vydanim rozhodnuti pi¥i zamitnuti Zadosti, kdy davka
nebyla priznana vibec nebo nebyla pfiznana v poZadovaném rozsahu.
Blize se budeme vénovat pisemnému ozndmeni jako specifické formé
rozhodovani o davkach typické pro nepojistné davky ze systému statni
socialni podpory a socidlni pomoci.

Pripady vydavani pisemného oznameni jsou v§ 70 odst.1 zakona
o statni socidlni podpore vymezeny negativnim zptisobem: pouze v pri-
padech, kdy krajska poboc¢ka Uradu prace Ceské republiky o davce ne-
rozhoduje rozhodnutim.24 Soucasné je ale uvedeno, Ze se Zadateli dorucu-
je pisemné oznameni o davce a jeji vysi. Jazykovym vykladem lze dovodit,
Ze se bude jednat o rozhodovani o Zadosti o davku, které bylo vyhovéno,
a davka byla ptiznana.

Pisemné oznameni o davce se nedorucuje do vlastnich rukou, pti-
padné se nedorucuje vibec ve stanovenych piipadech.2s Den doruceni
pisemného oznameni proto nemuze byt dnem, od kterého bude plynout
lhita pro podani opravného prostiedku, kterym jsou namitky. Timto

¢il vysi nakladd v rozhodném obdobi. Nebylo moZno ptihliZet k dokladu o ptijmech spo-
le¢né posuzované osoby, nebot byl dodan po vydani a doruceni rozhodnuti spravniho or-
ganu L. stupné, ktery jiz byl svym rozhodnutim vazan a s ohledem na koncentraci rizen{
k nému nemohl ptihlédnout ani zalovany.

24 Dalsi pripady, kdy se vydava rozhodnuti, jsou uvedeny v § 69 odst. 1 zakona o statni so-
cialni podpore.

25 Blize viz ustanoveni § 51 odst. 1, 2,3 a 5, § 70 odst. 5 a 6 zakona o statni socialni podpofte.
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dnem je zpravidla den prvni splatky davky po jejim ptiznani nebo den
vyplaty davky (u jednorazovych davek).

K pocatku béhu lhiity k podani namitek se vyjadril Nejvyssi spravni
soud Ceské republiky?6 s odkazem na tehdy G¢inné znéni § 70 odst. 2 za-
kona o statni socialni podpoie, ktery vyjmenovava jednotlivé pripady
k podani namitek. Nejvy$si spravni soud Ceské republiky uved], Ze neni
rozhodujici okamZik doruceni ozndmeni, ale redlné plnéni ze strany sta-
tu, at' uz jeho pocatek ¢i zména jeho vyse.

Co se tycCe pouceni o mozZnosti podat namitky, které je soucasti
oznameni, Nejvy$si spravni soud Ceské republiky se ztotoZnil se zavérem
krajského soudu, jenz konstatoval, Ze pouceni o moZnosti podat namitky
je soucasti kazdého ozndmeni o priznani ¢i nasledné zméné vySe davky
statni socialni podpory. Lze tedy mit za to, Ze obdrzel-li prijemce alespori
prvotni ozndmeni o pfiznani davky, 1ze mit za to, Ze byl o moZnosti uplat-
nit namitky proti vysi davky splatky a o 1htité k jejich podani poucen.

Krajsky soud konstatoval, Ze stézovatelka, ktera, mimo jiné, v Zalobé
a nasledné kasacni stiznosti namitala, Ze ji nebylo fadné doruceno ozna-
meni o sniZzeni davky do datové schranky, a proto nemohla podat vcas
namitky, byla o moZnosti podat proti kterékoliv davce namitky fadné po-
ucena jiz v predeslych oznamenich.

K moznosti soudniho pifezkumu pisemného oznameni uvedl Méstsky
soud v Praze,?’ Ze ozndmeni ozméné vySe davky vydané podle § 70
odst. 1 zakona o statni socialni podpoie neni rozhodnutim ve véci samé
(a, samoziejmé, ani osvédCenim), jak poZaduje § 79 odst.1 zdkona
¢.150/2002 Sb., soudni ad spravni, ve znéni pozdéjsich predpist. Tako-
vym rozhodnutim je aZ rozhodnuti o davce ve smyslu § 70 odst. 4 zdkona
o statni socialni podpore, které krajska pobocka Utadu prace Ceské re-
publiky vyda na zakladé namitek podanych podle § 70 odst. 2 zakona
o statni socialni podpofre.

Mizeme tedy shrnout, Ze pokud je Zadosti o prispévek na bydleni
vyhovéno, popiipadeé je pii trvani naroku zménéna jeho vyse snizenim ¢i
zvySenim po uplynuti prislusného kalendarniho Ctvrtleti, za které se nové
prokazuji pii{jmy rodiny a naklady na bydleni, rozhoduje krajska pobocka
Uradu prace Ceské republiky pisemnym oznadmenim. Lhiita pro podani

26 Blize viz Rozsudek Nejvyssiho sprdvniho soudu Ceské republiky ze dne 3. 6. 2015, sp. zn.
1 Ads 36/2015-29.
27 Blize viz Rozsudek Méstského soudu v Praze ze dne 29. 11. 2021, sp. zn. 10 A 87/2021-54.
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namitek ¢ini 30 kalendainich dnti a béZzi ode dne vyplaty prvni splatky
ptispévku na bydleni po jeho priznani ¢i po zméné jeho vySe. O ndmit-
kach rozhoduje krajska pobo¢ka Utadu prace Ceské republiky rozhodnu-
tim. Zadatel o davku (piijemce davky) mlZe podat Zalobu pouze proti
rozhodnuti o piispévku na bydleni ve véci samé, tedy pokud jiz bylo roz-
hodnuto o namitkach podanych proti pisemnému oznameni.

Zavér

Piispévek na bydleni je v soucasnosti velmi dynamickou socialni davkou.
Pravni aprava obsahuje nékolik nastrojii, v ramci nichZ 1ze reagovat na
zvySovani nakladi na bydleni. Déje se tak logicky s ¢asovym zpozdénim,
nebot normativni ndklady na bydleni nelze stanovovat nahodile, nybrz az
v souvislosti s cenami komodit za urcité obdobi a s vyhledem na dalsi bu-
douci obdobi. Pfijmy rodiny se rovnéz prokazuji zpétné za kalendarni
ctvrtleti.

Pokud se tyce rozsifeni pravnich tituld uzivani bytu pro narok na
ptispévek na bydleni, ztotoZiiujeme se plné s uzivanim bytu na zakladé
sluZebnosti a s vlastnictvim objektu pro individualni ¢i rodinnou rekrea-
ci. UZivatelé bytu jsou v postaveni srovnatelném k vlastnictvi a hradi
stejné naklady na bydleni, jako by byli vlastniky bytu. Skutecnost, Ze do
roku 2022 narok na prispévek na bydleni neméli, a¢ k tomu neexistovaly
zadné relevantni divody, je dostivala do nerovného postaveni vuci
vlastnikdm.

Majitelé rekreacnich objekti se ¢asto uchyluji k tomuto typu bydleni,
protoZe nemaji jinou moznost trvalého bydleni, a v disledku znemoznéni
narokovat piispévek na bydleni, jenz jim mtZe pomoci s pokrytim vyso-
kych nakladi na energie, se mohou dostat do tizivé socidlni situace.
Vzhledem k soucasné energetické situaci rovnéz nevidime divod pro
omezen{ naroku na prispévek na bydleni pouze na kalendaini rok 2022.
Proto povazujeme za vhodné, pti splnéni podminek naroku a stanove-
nych standard kvality bydleni vsouladu s §24a odst.1 a2 zakona
o statni socialni podpoi‘e, zachovat pro vlastniky rekreacnich objekt pri-
spévek na bydleni i nadale, minimalné pro kalendarni rok 2023. Legisla-
tivni zména v tomto smyslu vSak dosud nebyla vramci § 24a zakona
o statni socidlni podpofe navrZena.
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Cesky statisticky ufad na zakladé s¢itani lidu, domt a byt za rok
2021 uvadi,?® Ze byty v osobnim vlastnictvi, byty druZstevni a byty ve
vlastnim domé tvori vétSinu z celkového poctu obydlenych bytd, ato
64 %. Najemnich bytd je témér pétina (19,9 %), zbytek jsou byty uzivané
z jinych divodl (podnajem, sluzebnosti, ubytovaci zatizeni), jiné bez-
platné uzivani byti (napriklad piibuznymi, majitel zde nebydli) nebo ne-
zjiSténé. Z uvedenych udaji, i ve srovnani s predchozimi obdobimi,?? jed-
noznacné vyplyva prioritni zajem statu pomoci domacnostem a rodindm
s uhradou nakladd na bydleni, jez presahuji 30 % jejich prijmt, pokud
jsou vlastniky nebo najemci bytli, nebot pokryvaji témér 85 % ze vSech
pravnich diivodi uzivani bytd.
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Domnénka existence
pracovniho poméru v souvislostech
tzv. digitalnich pracovnich platforem?

Legal Presumption of Existence
of an Employment Relationship in the Context
of the So-called Digital Labour Platforms

Tomas Tintéraz

Abstract: The paper deals with the current proposal for a directive of the
European Parliament and of the Council regarding the improvement of
working conditions when working through digital platforms. The presented
text is focused in particular on the legal presumption of the existence of an
employment relationship between a digital labour platform and a person
who performs work through the platform if the digital labour platform
controls certain elements of the performed platform work.

Key Words: Labour Law; European Union Law; Digital Labour Platforms;
Legal Presumption of Employment Relationship; Labour Code; the Czech
Republic.

Abstrakt: Prispévek se zabyvd aktudlnim ndvrhem smérnice Evropského
parlamentu a Rady tykajici se zlepseni pracovnich podminek pri prdci pro-
strednictvim digitdlnich platforem. PredloZeny text je zaméren zejména na
prdvni domnénku existence pracovniho poméru mezi digitdIni pracovni
platformou a osobou, kterd vykondvd prostrednictvim platformy prdci, po-
kud digitdlni pracovni platforma kontroluje urcité prvky vykondvané plat-
formové prdce.

Klicova slova: Pracovni prdvo; prdvo Evropské unie; digitdIni pracovni
platformy; prdavni domnénka pracovniho poméru; zdkonik prdce; Ceskd re-
publika.

1 Prispévek zohlediuje pravni stav ke dni 30. listopad 2022. Pfispévek vznikl v rdmci reSe-
ni projektu Grantové agentury Ceské republiky reg. ¢. 21-30833S s nazvem ,Gig ekonomi-
ka a jeji normativni rozmér v oblasti pracovnéprdvnich vztahii“.

2 Autor je odbornym asistentem na Katedife soukromého prava a civilniho procesu Prav-
nické fakulty Univerzity Palackého v Olomouci a advokatem.
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Uvod

Pti vykonu zavislé prace i nezavislé prace ziskavaji v poslednich letech na
vyznamu digitalni pracovni platformy, coz jesté umocnila pandemie Co-
vid-19. Zatimco doposud se digitalizace zpravidla vice dotykala naplné
prace, kterou vykonava dany pracovnik, s rozvojem digitalnich pracov-
nich platforem mohou tyto plnit i mnohé z roli a tikold, které obvykle pl-
nil ¢i plni vedouci zaméstnanec ¢i zaméstnavatel.

Evropska komise predloZila v zavéru roku 2021 navrh smérnice ty-
kajici se zlepseni pracovnich podminek pri praci vykonavané prostied-
nictvim tzv. digitalnich pracovnich platforem. Zvazovana evropska regu-
lace prace vykonavané prostrednictvim platforem3 by nepochybné zna-
menala vyrazny zasah do regulace lidské prace dotc¢ené timto zptisobem
digitalizace. Uvedeny segment se nedotykd pouze osob poskytujicich
s vyuZzitim digitalnich platforem dovazku jidla, zajiSténi dopravy a po-
dobné sluzby, coz Ize uvést jako typové priklady, ale pocty ,platformo-
vych“ pracovnikli v Evropské unii jsou odhadované v soucasné dobé na
cca 28,3 miliond.* Soucasné je ale tfeba vnimat, Ze s postupujici digitali-
zaci dosah regulace, bude-li v navrhované ¢i obdobné tipravé ptijata a im-
plementovana, nadale poroste. V nasledujicich letech se pocty pracovniki
vykondvajicich praci prostrednictvim platforem mohou az zdvojnasobit.

Cilem regulace, mimo jiné, je, aby pracovnici svoji ¢innost vykonavali
ve ,spravném" rezimu, kterym se rozumi predevsim pracovni pomér. Na-
vrhovanou Upravu na evropské tirovni tak miizeme zjednodusené pokla-
dat za urcitou smérovku, ktera odkazuje do rezimu tohoto zakladniho
pracovnépravniho vztahu i mnohé z téch zavazkovych pomérdg, které do-
sud stoji mimo zminény ramec. Prvni mnozina je, pokud jiZ podle sou-
Casného pravniho stavu dany pravni pomér napliiuje nepochybné znaky
zavislé prace a regulace dle zakoniku prace,> subjekty obchazena. V tom-
to sméru by bezesporu doslo k posileni procesni pozice pii dokazovani

w

BliZe viz Ndvrh smérnice Evropského parlamentu a Rady o zlepSeni pracovnich podminek
pri prdci prostrednictvim platforem [2021-12-09]. COM (2021) 762 final, dale jen ,smér-
nice".

Blize viz BARCEVICIUS, E., V. GINEIKYTE-KANCLERE, L. KLIMAVICIUTE aN. RAMOS
MARTIN. Study to Support the Impact Assessment of an EU Initiative to Improve the Work-
ing Conditions in Platform Work: Final Report [online]. 1sted. Luxembourg: Publications
Office of the European Union, 2021, s. 9 [cit. 2022-11-30]. ISBN 978-92-76-43541-9. Do-
stupné z: https://doi.org/10.2767/527749.

Blize viz Zdkon ¢ 262/2006 Sb., zdkonik prdce, ve znéni pozdéjsich predpisti, dale jen ,za-
konik prace*.
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z pohledu zaméstnance i organd verejné moci ptisobicich na useku in-
spekce prace. Vedle uvedeného ale rovnéZ jde o urcité presmérovani dal-
Sich pravnich vztahl pod rezim zakoniku prace, které by bez této nové
regulace nutné de lege lata spadat do rezimu zavislé prace, dle vymezeni
na narodni trovni Ceské republiky i Slovenské republiky, bez dalsiho
nemusely. Uvedeny navrh smérnice tak nereaguje jen na postup pfi digi-
talizaci, ale navrhovana regulace jakoby znovu a se zna¢nou naléhavosti
ozivuje jiZz dlouhé roky existujici a diskutovanou otdzku po hranicich me-
zi zavislou praci a nezavislou praci, coZ je otazka i pro pracovni pravo do
znacné miry elementarni. Vtomto sméru napriklad Helena Barancova
doporucovala prehodnoceni defini¢cniho vymezeni pojmu zavislé prace
v § 1 odst. 4 zakona ¢.311/2001 Z.z. Zakonnik prace, ve znéni pozdéjsich
predpist, kdy pravni dprava nebude trvat na naplnéni vSech znaki zavis-
1é prace, ale bude v tomto dislednéji vychazet z Doporuceni Mezinarodni
organizace prace ¢. 198 o pracovnim pomeéru z roku 2006.6

Pohybujeme-li se na hrané mezi rezimem zakoniku prace a reZimem
obecného soukromého prava, vyvstavaji rozdily, které pierazeni daného
pravniho poméru z jedné regulace do jiné nutné vyvola. Soucasné do ur-
¢itého dualniho usporadani, tedy Ze bud jsou naplnény znaky zavislé
prace nebo nikoliv, pravné reflektujeme skutecnost, Ze existuji vztahy,
které nutné nevykazuji vSechny znaky zavislé prace, pfi nichz ale vyvsta-
va potreba uvedené pracovniky také néjakym zpisobem chranit nad roz-
sah prinaseny obecnym soukromym pravem. V predloZeném piispévku
se zamérime na zpisob, ktery navrhovana smérnice zakotvuje pro odli-
Seni zavislé prace a nezavislé prace, a na mozné problematické otazky,
které podrazeni samostatné vykondvané cinnosti pod reZim zdkoniku
prace mize nastolit.

1 Regulace prace prostirednictvim digitalnich pracovnich platforem

Téma vlivu digitalizace v Sirsich souvislostech bylo jiz v pracovnim pravu
v poslednich letech predmétem fady zkoumani a diskuzi. V soucasné do-
bé pramen zamyslené regulace predstavuje Evropskou komisi ptedloze-
ny navrh smérnice Evropského parlamentu a Rady o zlepseni pracovnich
podminek pfti praci, ktery by mél dopadat na regulaci prace vykonavané
prostrednictvim digitalnich pracovnich platforem, at jiz vykonavanou
zcela v online roviné nebo hybridni formou. Zakladnim zamérem je po-

6 BliZe viz BARANCOVA, H. Pracovné pravo v digitalnej dobe. In: H. BARANCOVA a A. OL-
SOVSKA, eds. Pracovné prdvo v digitdinej dobe. 1. vyd. Praha: Leges, 2017, s. 16. ISBN 978-
80-7502-259-2.
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skytnout a zjistit skutené postaveni pracovniki poskytujicich sluzby
prostiednictvim digitalni platformy, ktefi v drtivé vétSiné pripadi nemaji
pravné postaveni zaméstnance, ale jde o osoby samostatné vydélecné
¢inné.” Klicovou budouci otazkou bude, jak odlisit ,pravé“ osoby samo-
statné vydélecné c¢inné a ,faleSné“, kdy jde v podstaté o zastreny pracov-
népravni vztah. Otazka po odliSeni z hlediska vnitrostatniho prava trva
desitky let - jak z pohledu legislativnich vyjadreni, tak je dotvarena soud-
ni judikaturou.® Ze jde o proces stale Zivy, i bez jakychkoliv souvislosti
s digitalnimi pracovnimi platformami, Ize demonstrovat na aktudlnim na-
vrhu novely zdkona o zaméstnanosti.? Dosavadni definice nelegalni prace
obsazena v § 5 pism. e) ,zdvisld prdce vykondvdna fyzickou osobou mimo
pracovnéprdvni vztah“ ma byt nahrazena rozsahlejSim vymezenim znéji-
cim: , Prdce vykondvand ve vztahu nadrizenosti zaméstnavatele a podrize-
nosti zaméstnance, jménem zameéstnavatele, podle pokynii zaméstnavatele
a zaméstnanec ji pro zaméstnavatele vykondvd osobné, pricemZ je vykond-
vand mimo pracovnéprdvni vztah; pro zdver, jednd-li se o nelegdIni prdci,
je rozhodné pouze naplnéni téchto znaki a délka vykonu prdce je neroz-
hodnd. To neplati pro vykon prdce naplitujici znaky podle véty prvni, jejiz
vykon mimo pracovnéprdvni vztah umoznuji zvldstni prdvni predpisy. 10
Zminéna nové navrhovana definice v zdkoné o zaméstnanosti soucasné
nejde v ruku vruce s zddnou zménou vymezeni zavislé prace obsazené
v Ceském zakoniku prace,!! presto jej bude, domnivame se, v pripadé
platnosti a ti¢innosti této novely ovliviiovat. Uvedené upravené vymezeni
se nicménég, byt patrné bez néjakého zameéru, blizi i k realité prace pro-
stfednictvim digitalnich platforem, ktera nemusi mit dlouhodobé trvajici
¢i soustavnou povahu, stejné tak soustavnost a vétsi doba trvani nebude
charakteristickd ani obecnéji pro vztahy ajednotlivé pracovni ,kusy”
v ramci tzv. gig economy v piivodnim vyznamu.

Za jadro celé navrhované regulace Evropské unie lze pokladat vytvo-
feni pravni domnénky existence pracovniho poméru, kterou rozebereme

7 Vyuzijeme-li k tomu definice Zdkona ¢ 586,/2012 Sb., o danich z prijmi, ve znéni pozdéjsich
predpisti.

8 Srovnej k tomu naptiklad Ndlez Ustavniho soudu Ceské republiky ze dne 31. 8. 2004, sp. zn.
1L US 69/03; a Rozsudek Nejvy$siho sprdvniho soudu Ceské republiky ze dne 13. 2. 2014, sp.
zn. 6 Ads 46/2013.

9 Blize viz Zdkon ¢. 435/2004 Sb., o zaméstnanosti, ve znéni pozdéjsich predpisii.

10 Blize viz Ndvrh zdkona, kterym se méni zdkon ¢. 435/2004 Sb., o zaméstnanosti, ve znéni
pozdéjsich predpist, a dalsi souvisejici zdkony podle stavu odeslaného Ministerstvem prdce
a socidlnich véci do pripominkového rizeni ke dni 9. 11. 2022, ¢j. MPSV-2022/160564-521/2.

11 Blize viz Zdkon ¢. 262/2006 Sb., zdkonik prdce, ve znéni pozdéjsich predpisti.
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vdalsi casti predlozeného prispévku; je ale dilezité podotknout, Ze
iv pripadé, Ze osoba vykondavajici ¢innost prostiednictvim digitalni pra-
covni platformy bude uznana za skutecné ,pravou“ osobu samostatné
vydélecné ¢innou, tak i na takové osoby bude zcasti Uprava prinasena na-
vrhovanou smérnici dopadat. Bez ohledu na skutec¢nost, zda miizeme po-
kladat za vhodné ¢i nevhodné konstruovat novou kategorii pracovniki
na pomez{ mezi zaméstnancem a osobou vykonavajici samostatnou vydeé-
le¢nou cinnost,'2 regulace predstavena navrzenou smérnici fakticky vy-
tvoii novou kategorii pracovniki pracujicich prostrednictvim digitalnich
platforem, at jiZ smluvni vztah ve vztahu k platformé bude zaméstnanec-
kym, ¢i nikoliv.

2 Domnénka existence pracovniho poméru a jeji mozna uskali

Navrh smérnice o zlepSeni pracovnich podminek pfi praci prostiednic-
tvim platforem v ¢lanku 4 zakotvuje domnénku existence pracovniho po-
meéru, pokud bude splnén predpoklad tzv. kontroly prace. A prvek kon-
troly prace, implikujici existenci zavislé prace, bude dle navrZené kon-
strukce dan za splnéni alespoit dvou kritérif z vyctu péti predloZenych
charakteristik. Témito kritérii jsou:

a) faktické urceni vyse odmény nebo stanoveni jejich hornich limitd;

b) pozadavek, aby osoba vykonavajici praci prostrednictvim platformy
dodrzovala zvlastni zavazna pravidla, pokud jde o vzhled, chovani
vici prijemci sluzby nebo vykon prace;

c) dozor nad vykonem prace nebo ovérovani kvality vysledkd prace,
a to i elektronickymi prostredky;

d) faktické omezeni svobody, a to i prostfednictvim sankci, organizovat
si svou praci, zejména pokud jde o mozZnost zvolit si pracovni dobu

12 Na vhodnost konstrukce tieti kategorie zaméstnanci na pomezi zaméstnance a samo-
statné vydéle¢né ¢inné osoby existuji rizné pohledy, spiSe jako nevyhnutelné, napiiklad
BARANCOVA, H. Ochrana Zivota a zdravia zamestnancov a nové technolégie. In: H. BA-
RANCOVA, ed. Nové technolégie v pracovnom prdve a bezpeénost' a ochrana zdravia pri
prdci: Prdvne a psychologické aspekty. 1.vyd. Praha: Leges, 2017, s. 21-22. ISBN 978-80-
7502-241-7; a MESZAROS, M. Vplyv kolaborativnej ekonomiky na pojem zavislej prace.
In: H. BARANCOVA a A. OLSOVSKA, eds. Pracovné prdvo v digitdinej dobe. 1.vyd. Praha:
Leges, 2017, s. 271-293. ISBN 978-80-7502-259-2; respektive naopak, negativni nihled
na vytvareni dalsi mezikategorie, napriklad PORUBAN, A. Medzi zamestnancom a samo-
statne zarobkovo ¢innou osobou. Acta Universitatis Carolinae: luridica [online]. 2019,
roc. 65, ¢. 1, s. 103-106 [cit. 2022-11-30]. ISSN 2336-6478. Dostupné z: https://doi.org/
10.14712/23366478.2019.8.
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nebo dobu nepfitomnosti, ptfijmout ¢i odmitnout tikoly nebo vyuzit
subdodavatele ¢i nahradniky;
e) faktické omezeni moZnosti budovat klientskou zakladnu nebo vyko-
navat praci pro jakoukoliv tieti stranu.

Naplnéni prislusného kritéria dle jeho dikce nemusi byt vZdy v celém
rozsahu, kdyZ pismena a), c) a e) jsou formulovany alternativné, tedy pro
naplnéni daného kritéria postaci pouze jedna z nabizenych variant v ram-
ci daného predpokladu, aby byl povaZovan za splnény. Ptikladem je ¢la-
nek 4 odst. 2 pism. a) smérnice, kde je uvedeno jak urceni odmeény dané-
ho pracovnika, tak i jen pouhé stanoveni hornich limitl této odmény. Za-
timco fakticky jednostranné stanoveni odmény ze strany digitalni plat-
formy zcela jisté implikuje asymetricky vztah mezi pracovnikem a touto
platformou, v druhém z moZnych ptipadd, kdy jde o faktické ,zastropo-
vani“ ceny sluzby, tomu tak byt nemusi. Jinak fec¢eno, pokud dana digital-
ni platforma, na které nabizi podnikajici osoby své sluzby zakaznikdm,
stavi na filosofii levnych a dostupnych sluzeb a stanovi pro participanty
pravidlo, Ze maximalni hodinova sazba uUctovana zakazniklim jako ko-
necna nesmi piekrocit napriklad 1 500 K¢, je prvek kontroly v tomto bo-
du dle zvazované smérnice rovnéZ naplnén. Stejné tak v ptipadech, kdy si
odménu osoba vyuZzivajici pro praci pracovni platformu stanovuje sama,
pricemz ,limitace” ze strany platformy jde jen proti zjevhym excesiim,
které by mohly poskodit dobrou povést celé platformy, ktera ale svobod-
né utvareni ceny za nabizené sluzby fakticky nijak neomezuje.

Druhy piedpoklad, kterym muze byt naplnén prvek kontroly, je za-
kotven v ¢lanku 4 odst. 2 pism.b) smérnice. Predpoklada existenci urci-
tych zavaznych pravidel chovani poskytovatele sluzby vici prijemci této
sluzby. Zde vymezeny predpoklad zvlastnich pravidel je pomérné Siroky,
protoZe vylucuje jen pravidla ,obecna“, avse, co je nad to, predstavuji
nutné pravidla zvlastni. I pravidla, ktera by mohla byt povazovana za
pouha obecna eticka pravidla, ktera je potieba pii praci prostiednictvim
digitalni pracovni platformy dodrZovat, se vtélenim do konkrétniho etic-
kého kodexu ¢i obdobného dokumentu stavaji pravidly zvlaStnimi. Po-
dobné obecnd mohou byt pravidla tykajici se ochrany osobnich udaji
(tzv. GDPR pravidla),!3 ale implementace téchto reguli provedenad na

13 Blize viz Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the Protection of Natural Persons with Regard to the Processing of Per-
sonal Data and on the Free Movement of Such Data, and repealing Directive 95/46/EC
(General Data Protection Regulation). O] EU L 119, 2016-05-04, s. 1-88; a provadéci Zdakon
¢ 110/2019 Sb., o zpracovdni osobnich tdajii.
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urovni konkrétni ¢innosti ptes platformu mohou specifickymi zavaznymi
postupy, jak se v dané pracovni platformé nakladani s osobnimi tidaji ma
chranit a Settit, velmi snadno zalozZit pravidla zvlastni. Smérnice nijak ne-
rozliSuje, jak moc zasadni pravidla maji byt pro danou ¢innost vykonava-
nou s vyuzitim platformy - zda jde o pravidla, ktera jsou klicova, ¢i, nao-
pak, marginalni, bez praktického dopadu na vykonavanou c¢innost. Pri-
kladem mize byt, Ze podnikatel bude muset piijemce sluzby informovat
do dvou pracovnich dnti o tom, Ze ma na prislusném odkazu mozZnost vy-
plnit dotaznik spokojenosti s poskytnutou sluzbou zprostiedkovanou
prostiednictvim platformy. Uvedené by mohlo predstavovat pravidlo
chovani poskytovatele sluzby prostiednictvim digitalni platformy, a také
znamena naplnéni prvku kontroly s diisledky zalozeni'* domnénky exis-
tence pracovniho poméru takového poskytovatele.

Tretim kritériem je dozor nad vykonem prace nebo ovéfovani kvality
vysledki prace, ato ielektronickymi prostiedky. Treti kritérium opét
prakticky nabizi Sirokou $kalu moznych situaci, od permanentniho moni-
toringu pracovnika a kontroly vSech vystupl jeho prace, po ovérovani
kvality vysledkl prace, napiiklad rozesilanim dotazniku spokojenosti,
ktery byl jizZ zminén vySe. V soucasné dobé jsou trendem péstovani kultu-
ry zpétné vazby a rozvoj nastroji supervize, jez ma mnohdy nez kontrol-
ni spiSe preven¢ni a podptlirnou ulohu. Jsou to i samotné osoby vykonava-
jici danou (podnikatelskou inepodnikatelskou) Cinnost, které iniciuji
a snazi se ziskat zpétnou vazbu a podnéty na Cinnost, kterou vykonavaji,
a sluzby, které poskytuji, at' jiz od prijemcti riizného zbozi a sluzeb, ¢i od
osob stojicich zcela mimo jejich struktury. Pokud se uvedené ovérovani
kvality bude dit prostfednictvim platformy, kritérium mize byt velmi
snadno naplnéné.

Ctvrtou skute¢nosti s moznym nasledkem nastoupeni domnénky
existence pracovniho pomeéru je faktické omezeni svobody, ato i pro-
strednictvim sankci - nemoznost pracovnika organizovat si svou praci,
zejména pokud jde o mozZnost zvolit si pracovni dobu nebo dobu nepfti-
tomnosti, prijmout ¢i odmitnout tkoly nebo vyuzit subdodavatele ¢i na-
hradniky. U uvedeného kritéria je tfeba vnimat, Ze faktické omezenf svo-
body kjednani ¢i nekonani je ale dano iuobecné soukromopravnich
smluvnich vztaht, jako je smlouva o dilo ¢i prikazni smlouva. Prikladmo
je vsmérnici projev omezeni svobodné si organizovat svoji praci vyme-
zen omezenim moznosti zvolit si pracovni dobu, dobu nepritomnosti, pri-

14 P¥ipoji-li se naplnéni jesté jednoho dalsiho prvku.
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jimat a odmitat tkoly, a rovnéz i omezenim moZnosti vyuzivat subdoda-
vatele i ndhradniky pfi vykonavané ¢innosti. Dliraz je kladen na fakticitu
téchto omezeni, nikoliv na pravni rdmec. U pracovniho poméru je typic-
ké, Ze je to zaméstnavatel, kdo rozvrhuje pracovni dobu, urcuje dobu cer-
pani dovolené a uklada v souladu s pracovni smlouvou zaméstnanci tiko-
ly a pokyny. Je tak pochopitelné, Ze pokud by de iure uvedené vykonavala
pracovni platforma, prvek kontroly bude timto vykonavan. Podle smérni-
ce ale postaci, Ze uvedené bude pracovni platforma ovliviiovat fakticky.
Pravé casty dlraz navrhu smérnice na fakticitu v konstrukci domnénky
pracovniho poméru je na jednu stranu pochopitelny, aby nebylo mozné
se pouhou deklaraci opaku dostat mimo ramec zamyslené regulace
a ,spravné“ Klasifikace daného pracovnika. Soucasné je potieba ale pak
vnimat tenkou hranici, kdy i pfi zavazcich ze smluv v obecném soukro-
mopravnim rezimu (obcanskopravnim rezimu i obchodnépravnim rezi-
mu) jsou jednajici strany fakticky omezeny, napiiklad stanovenim tech-
nologie, postupu, casového ramce, terminu provedeni a dokonceni. A nel-
ze se obecné domnivat, Ze osoba vykonavajici samostatnou vydélecnou
¢innost si dobu své nepiitomnosti a moznosti vykonat ¢i nevykonat né-
které tikoly a postupy miizZe, na rozdil od zaméstnance, rozhodovat zcela
volné.

V ptipadé samostatné vykonavanych c¢innosti mimo pracovnépravni
vztah jsou podkladovymi zavazky Casto smlouva o dilo a piikazni (man-
datni) smlouva. Pro smlouvu o dilo je charakteristicka samostatnost zho-
tovitele pii provadéni objednaného dila. Sama pravni Uprava ob¢anského
zakoniku!s ale predvida mozZnost, kdy bude zhotovitel vazan pokyny, kte-
ré v priibéhu provadéni dila bude udélovat objednatel (nebo jim povére-
na osoba), plyne-li to ze zvyklosti anebo tak bylo mezi stranami ujedna-
no.16 P¥imo ex lege se zaklada pravo kontroly objednatele nad provadé-
nym dilem.'7 V ptipadé piikazni smlouvy je vazanost pokyny piikazce
pro osoby vykonavajici Cinnost jeSté z povahy smluvniho typu daleko
veétsi nez v pripadé popsané smlouvy o dilo. Moznost se samostatnym
uvazenim dalstho postupu odchylit od pokyni prikazce nebo konat, aniz

15 Blize viz Zdkon ¢ 89/2012 Sb., obcansky zdkonik, ve znéni pozdéjsich predpisi, dale jen
,obcansky zakonik".

16 Blize viz § 2592 obc¢anského zakoniku.

17 Srovnej § 2593 obcanského zakoniku. Nebudou-li nedostatky zjisténé pti provadéni kon-
troly odstranény, miiZze uvedené vést az k jednostrannému ukonceni daného smluvniho
vztahu ze strany objednatele dila.
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by osoba vykonavajici prikaz vyckala jeho odsouhlaseni, je piipustna jen
ve vyjimec¢nych situacich.18

Za znak omezujici svobodné si organizovat praci, a tedy smérovka
k praci zavislé, jsou také ve smérnici, jak jsme jiz zminili vySe, uvadéna
omezeni v oblasti vyuzivani subdodavatell a nahradnictvi pti vykonava-
né ¢innosti.1? Je nesporné obecnou moznosti pti plnéni dluhu v zavazko-
vém pravu moznost plnit pomoci jiného a, naopak, je neptipustné v rezi-
mu pracovnépravnich vztahl vykonavat zavislou praci v zastoupeni ¢i
jinym zplsobem, ktery nestoji na znaku osobniho vykonu prace. Zde je
zajimavé, Ze i kdyZ znaky zavislé prace byvaji tfeba doktrinalné relativi-
zovany, zda je na nich vzdy nutné trvat, abychom mohli hovofit o vztahu
zavislé prace, tak osobni vykon prace se vtomto na prvni pohled jevi ne-
problematicky. Tedy zjednoduSené by se dalo a contrario tici, Ze neni-li
prace vykonavana danou osobou osobné, znaky zavislé prace (bez ohledu
na dalsi okolnosti) naplnény nebudou. Uvedené ale tak tplné neplati ob-
racené. Nemoznost se nechat pii vykonavané ¢innosti zastoupit, vyuzit
subdodavatele ¢i ndhradnika pfi plnéni danych kol neznamena, a zna-
menat ani nemize, Ze by dany pravni pomér mél byt pomérem pracov-
nim. Pfi vjkonu samostatné vydéle¢né ¢innosti smlouvou o dilo, kde ¢in-
nost subdodavateld je jinak typicka, rovnéz stoji v zakladu provadéni dila
zhotovitelem osobné nebo pod jeho osobnim vedenim (§ 2589 obcan-
ského zakoniku).

V prikazni smlouvé je vztah prikazce a prikaznika zpravidla daleko
bliZ$i a mozZnost si ustanovit substituta ¢i nahradnika bude zpravidla vy-
zadovat souhlas osoby, pro nizZ je smluvena ¢innost vykonavana. Napfti-
klad, zdjemce se dohodne s osobou nabizejici vyuku francouzstiny, i zcela
mimo souvislost s jakoukoliv digitalni platformou, kdyZ zajemce zaujmou
lektorovy zkusenosti, kladné recenze ostatnich ucastnikd a i béhem prvni
hodiny mu zptisob komunikace vyhovuje. I v rezimu obecného soukro-
mého prava v takovém piipadé plati, Ze i kdyz to nebude nikde dohodnu-
to, nemiiZe bez dalsiho lektor sdélit, Ze od tieti hodiny bude vést lekce
namisto ného nékdo jiny, kdo také francouzsky umi; ,dluh“ ze zavazku
nemize lektor plnit prostiednictvim jiné osoby, i kdyz by byly program
arozsah kurzu dle smlouvy stile dodrzeny. Tedy i v piipadé zjevné neza-
vislé prace samotna povaha smlouvy a pravni Uprava brani plnit pro-

18 BliZe viz § 2432 obcfanského zakoniku.

19 BliZe viz recidl 25 a ¢lanek 4 odst. 2 pism. d) Ndvrhu smérnice Evropského parlamentu
a Rady o zlepseni pracovnich podminek pri prdci prostrednictvim platforem [2021-12-09].
COM (2021) 762 final.
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strednictvim jiné osoby. Pokud si ale zdjemce pfes platformu ptedstavu-
jici jakousi virtualni jazykovou 8kolu vybere lektora, s nimZ se dohodne
na tomtéz, a jestlize by podminkou platformy bylo, Ze se lektor nemitize
pri vyuce nechat zastupovat bez dohody se zajemcem jinym lektorem,
pak se ve smyslu navrhu smeérnice ,brani svobodné organizaci prace” da-
ného lektora ajeho vztah k platformé bude presumovan jako pracovneé-
pravni. Uvedené miiZe vyvolavat urcité pochybnosti.

Zajimavy je i dliiraz na sankce, ktery je v ramci ¢tvrtého kritéria obsa-
Zeny. Navrh smérnice i privodni dokumenty knému v ramci dosavad-
nich fazi prijimaciho procesu ¢asto hovori o problematice ukladani sank-
ci.20 A pravé sjednavani sankci, kdy je vici pracujici osobé vynucovano
plnéni smluvenych povinnosti, je povazovano za jeden z priivodnich zna-
ki, pro¢ by mélo byt postaveni pracovnika vykonavajictho ¢innost pro-
strednictvim digitalni pracovni platformy posouzeno jako prace zavisla,
spiSe nez prace nezavisla. Obecné v smluvnim pravu je pravni moZnosti,
kterou lze utvrdit povinnost osoby radné plnit smluvené ¢i z jiného titulu
vyplyvajici povinnosti, institut smluvni pokuty, u které je sank¢ni charak-
ter uznavan doktrinalné i judikatorné.?! Pristup k mozZnostem sjednavani
smluvnich pokut je v pracovnépravnich vztazich velmi restriktivni, kdy,
vyjma pripadd konkurenc¢ni dolozky, nelze platné tyto v Zadné podobé
sjednat, nejen kutvrzeni povinnosti zaméstnance jako slabsi smluvni
strany, ale ani zaméstnavatele, jak plyne z rozhodnuti Nejvyssiho soudu
Ceské republiky ze dne 29. 10. 2020 ve véci sp. zn. 21 Cdo 4451/2018.22
Muze tak dochazet k situaci, Ze smluveni dolozZek sankéniho charakteru
ve smlouvé pri vykonu prace prostrednictvim digitalni platformy bude
indikovat dany pomér pod reZim zakoniku prace, pod kterym ale Zadné
takové dolozky sjednavat nelze.?3 Pojem sankce ve smyslu uvedené
smérnice je tfeba chapat v $ir$im vyznamu kraceni naroki pracovnika,
omezeni pristupu k vyhodam a vydélkiim, jednostranného ukonceni vzta-
hu, v ramci kterého je prace vykonavana, i penézitych a nepenézitych po-
stihi v nejriznéjsi podobé.

20 Blize viz recidly 4 a 25, ¢lanek 4 odst. 2 pism. d) Ndvrhu smérnice Evropského parlamentu
a Rady o zlepseni pracovnich podminek pri prdci prostrednictvim platforem [2021-12-09].
COM (2021) 762 final.

21 Srovnej naptiklad TINTERA, T. Smluvni pokuta v CR a Evropé. 1.vyd. Praha: Leges, 2015,
s. 35-36. ISBN 978-80-7502-095-6.

22 Blize viz rozsudek Nejvy$$iho soudu Ceské republiky uveiejnény pod ¢islem 64/2021
Sbirky soudnich rozhodnuti a stanovisek, ¢ast ob¢anskopravni a obchodni.

23 Srovnej § 346b zakoniku prace, § 346d odst. 7 zakoniku prace.
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Poslednim kritériem, které stanovuje navrZena smérnice, je faktické
omezeni moZnosti budovat klientskou zakladnu nebo vykonavat praci
pro jakoukoliv tfetf stranu. Uvedené kritérium je pomérné vagni a podo-
by jeho napliovani ¢i nenapliovani bude ziejmé vyrazné ovlivilovat,
o jaky vykon ¢innosti se bude jednat. Vyznamna skutecnost je, zda docha-
zi k faktickému omezeni moznosti daného pracovnika budovat Kklient-
skou zakladnu nebo vykondavat praci pro jakoukoliv tieti stranu. Zamést-
nanclim je zakdzano vykonavat za trvani zakladniho pracovnépravniho
vztahu vydéle¢nou Cinnost, kterd je shodna s predmétem cinnosti za-
meéstnavatele, u néhoz jsou zaméstnani, nemaji-li k tomu jeho predchozi
pisemny souhlas.2* Obdobné pravidlo zna slovenska uprava, jen ucelnéji
omezené na pracovni pomeéry, nikoliv ne na vSechny tii zakladni pracov-
népravni vztahy a z praktického pohledu vhodné doplnéné nevyvratitel-
nou domnénkou souhlasu zaméstnavatele pfi jeho necinnosti.2> Ve vzta-
zich nezavislé prace je omezeni osoby byt ¢inny pro jakoukoliv tretf stra-
nu zndmé v Upravé obchodniho zastoupeni, kdyZ omezend moZnost vy-
konavat konkuren¢ni Cinnosti je vlastni vyhradnimu obchodnimu za-
stoupeni.?¢ V ptripadé nevyhradniho zastoupeni se v fadé jinych jurisdikci
dovozuje i bez vyslovné Gpravy omezeni konkurenc¢ni ¢innosti obchodni-
ho zastupce po dobu trvani obchodniho zastoupeni z jeho zavazku jednat
po dobu trvani obchodniho zastoupeni v dobré vire vii¢i zastoupenému
podnikateli.2” Zakotveni a pripusSténi urcitych omezeni pro obchodniho
zastupce ve vztahu k budovani jeho vlastni klientské zakladny a ¢innosti
pro jiné, treti osoby v zakladu nevyvolavaji pochybnosti o jeho postaveni
samostatného podnikatele.?8 Sjednani urcitého omezeni konkurenc¢niho
jednani je obecné mozné u vSech smluv piikazniho typu, i kdyZ samotna
pravni Uprava moznost takovych doloZek, vyjma obchodniho zastoupeni,
nepredjima. Domnivime se, Ze nelze bez dalSiho ze zakotveni néjakého
omezeni byt ¢inny rovnéZ pro dalsi strany dovozovat naplnéni tohoto
predpokladu vedouciho k zaloZeni domnénky pracovniho poméru. Bylo
by vhodnéjsi v tomto ohledu urcité zpresnéni daného kritéria, pokud by

24 Blize viz § 304 odst. 1 zakoniku prace.

25 Blize viz § 83 odst. 1 Zdkona ¢ 311/2001 Z.z. Zdkonnik prdce, ve znéni pozdéjsich predpisii.

26 Blize viz § 2488 obcanského zakoniku.

27 Srovnej J. Kindl v PETROV, J., M. VYTISK, V. BERAN, et al. Obcansky zdkonik: Komentdr.
2.vyd. Praha: C. H. Beck, 2019, s. 2657. ISBN 978-80-7400-747-7.

28 Blize viz Council Directive 86/653/EEC of 18 December 1986 on the Coordination of the
Laws of the Member States Relating to Self-employed Commercial Agents. O] EC L 382,
1986-12-31, s. 17-21. Uvedena smérnice je zaroven prikladem vhodné provedené regula-
ce.
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osobé vykondavajici ¢innosti prostfednictvim platformy bylo branéno bu-
dovat klientskou zakladnu nebo vykonavat praci pro libovolnou tieti
osobu, aniZ by na tom platforma méla opravnény zajem. Hledisko oprav-
nénosti zajmu je potieba vztahovat k platformé, kterda neni v postaveni
zaméstnavatele, protoZe opravnénost zajmu na daném omezeni z pohle-
du subjektu, jez je fakticky v postaveni zaméstnavatele, bude jisté v mno-
hém jina.

3 Vyvraceni domnénky ¢i fikce pracovniho poméru

Samotna konstrukce prostrednictvim pravni domnénky, jez zvolila navr-
hovana smérnice, je jisté feSenim moznym a vhodnym. S konstrukc{ urci-
té domnénky pro vymezeni zavislé prace v pracovnim poméru se mize-
me setkat v pracovnépravnich apravach rady evropskych zemi, naptiklad
v Nizozemi?? ¢i Portugalsku. JiZ v roce 2013 vyuziti vyvratitelné domnén-
ky ¢i nevyvratitelné domnénky navrhoval Martin Stefko, tehdy zamyslené
predevsim jako vhodny nastroj na potirani nelegalni prace cizinct,3° ale
jisté jde o konstrukci v zakladu vhodnou i v kontextu prace vykonavané
prostiednictvim digitalnich platforem.

Je ale potfeba vnimat, Ze naplnéni domnénky existence pracovniho
poméru, bude-li v navrzené podobé smérnice prijata a do ceského, slo-
venského a dalsich evropskych pravnich radd implementovana, mize byt
pomeérné snadné, a de iure tak mohou byt za pracovni pomér mnohdy po-
vazovany vztahy, které jimi zjevné nejsou. Siroce pojatd domnénka
mnohdy do rezimu zavislé prace presméruje i takové vztahy, kde to s oh-
ledem na jejich smysl a ucel nenf potieba.

[ kdyZ bude pracovni pomér mezi provozovatelem digitalni platfor-
my a poskytovatelem sluzeb zaloZzen domnénkou, je stale ponechana
moznost toto zarazeni vztahu pod pracovni pomér vyvratit. V ceském
prekladu navrhu smérnice je zakotvena dikce ,se pravné povaZzuje“, coz
je ale legislativni vyraz pro pravni fikci, ktera diikaz opaku nepripousti.
Clanek 5 smérnice nicméné pripousti moznost vyvratit takto fingovanou
existenci pracovniho pomeéru, kdyz soucasné je moznost vyvratit zminé-
ny piedpoklad lokalizovana do soudniho tizeni nebo spravniho fizeni.
Lze tedy jenom privitat, pokud v ramci implementace smérnice bude zvo-

29 Blize viz ¢lanky 610a a 610b. Burgerlijk Wetboek [Nizozemsky obc¢ansky zakonik] [1992].

30 Blize viz STEFKO, M. Vymezent zdvislé a nelegdini prdce. 1. vyd. Praha: Univerzita Karlova
v Praze, Pravnicka fakulta, 2013, s.255-256. Studie lidskych prav, ¢. 2. ISBN 978-80-
87146-72-9.
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len vhodnéjsi vyraz pro vyvratitelnou domnénku, ktera plyne z povahy
a smyslu upravy. Vhodnéjsim legislativné-technickym vyjadienim by by-
lo ,ma se za to“.31 V nejasnych a spornych piipadech ma zasadni vyznam,
jak je domnénka nastavena aco je presumovana pravni skutecnost,
i z pohledu dokazovani.32

Otazkou zlistava, jak bude poti‘eba nahliZet na dany pravni pomeér, ve
kterém je splnén néktery z predpokladd pro nastoupeni domnénky, do
doby, nez bude tato domnénka prokazatelné vyvracena. S ohledem na va-
zani vyvraceni domnénky na soudni fizeni nebo spravni rizeni bude uve-
dené patrné deklarovano rozhodnutim vydanym v tomto fizeni, pripadné
jinym aktem organu verejné moci nemajicim povahu rozhodnuti. Pred-
stava, Ze do doby skonceni spravniho Fizeni ¢i soudniho tizeni bude
muset provozovatel digitalni platformy nutné ¢i z opatrnosti k poskyto-
vateli sluZzeb souvisejicich s digitalni platformou pristupovat jako k za-
méstnanci, a aZ posléze bude moZné praci pokladat za nezavislou, je z ro-
viny ad absurdum, stejné jako predstava, Ze bude muset fikci stanoveny
splatformovy zaméstnavatel® sam vyvolavat néjaké soudni ftizeni Cci
spravni fizeni, jestlize jsou v pripadé jim provozované digitalni platformy
naplnény predpoklady predvidané ve smérnici pro nastoupeni domnén-
ky (fikce), ale soucasné se v konkrétnim pripadé o pracovni pomér ne-
jednd, a jednat ani nema. Skute¢nosti, Ze uvedené diisledky neznamenaji
néjakou dezinterpretaci zaméra predkladatele navrhu smérnice, nasvéd-
Cuje itvrzeni obsaZzené v diivodové zpravé o vyhodach ziskani statusu
samostatné vydélecné osoby, kdy ,az 3,8 milionu osob by obdrzelo po-
tvrzeni o svém postaveni jako osob samostatné vydélecné ¢innych.“33 Do-
chazi tak k obraceni obvyklého postupu ndasledné kontroly spravného
pravniho zatrazeni osob vykondavajicich pracovni ¢innosti, kdyz, naopak,
budou osoby vykonavajici praci prostfednictvim platforem muset byt
prospektivné ve formalnim rizeni zkontrolovany, jestli mohou byt zara-
zeny jako osoby samostatné vydélecné ¢inné.

Cela konstrukce ,vyvinéni se“ z pracovniho poméru je zasadni kon-
cep¢ni zménou od soucasného napliiovani znaki zavislé prace, kdyz bez

31 Aktudlni pripad legislativné nevhodného uziti fikce namisto vyvratitelné domnénky na-
lezneme naptiklad v Zdkoné ¢ 214/2022 Sb., o zvidstnich ditvodech pro zastaveni exekuce
a o zméné souvisejicich zdkonii v § 1 odst. 4 véta prvni.

32 Blize viz § 133 Zdkona ¢. 99/1963 Sb., obansky soudni i'dd, ve znéni pozdéjsich predpisii.

33 Blize viz diivodova zprava k Ndvrhu smérnice Evropského parlamentu a Rady o zlepSeni
pracovnich podminek pri prdci prostiednictvim platforem [2021-12-09]. COM (2021) 762
final, s. 13.
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jejich naplnéni, i kdyZ nikoliv absolutné, jde o praci mimo ramec zavislé
prace. Vyuzivani dohod o pracich konanych mimo pracovni pomér pro
pravni ramec prace platformovych pracovniki je omezeno zprisnénou
regulaci téchto dohod plynouci z dosud v Ceské republice neprovedené
smérnice o transparentnich a predvidatelnych pracovnich podminkach
v Evropské unii.3* Domnénka také primarné sméruje k existenci pracov-
nftho poméru, nikoliv jinych atypickych forem zaméstnavani. Je otazkou,
zda to mlze mit vyznam diferencovat. Domnivame se, Ze by méla byt za-
chovana moZnost vyvratit domnénku pracovniho poméru nejen smérem
k vykonu samostatné vydélecné ¢innosti, ale rovnéz smérem k dohodam
o praci konané mimo pracovni pomér a ¢innosti s nepodnikatelskym cha-
rakterem.

Jako mozné uvahy, jak regulovat Cinnost vykonavanou na urcitém
pomezi mezi praci zavislou a praci nezavislou, se vyskytuji navrhy pro
vytvareni jesté dalsi, tfeti kategorie pracovnik(, vedle zaméstnanci vy-
konavajicich zavislou praci a osob se samostatné vykonavanou ¢innosti.3>
Uprava navrhované smérnice o podminkach pracovnik pracujicich pro-
stfednictvim platforem ale s vytvarenim néjaké specifické dalsi kategorie
pracovnikd uplné nepocitd. Problém s odliSovanim nezavislé prace od
treti kategorie pracovniki a, na druhé strané, problém s odliSovanim této
treti kategorie pracovniki od zakladnich pracovnépravnich vztahl by
pretrvaval nadale.

Zavér

S postupujici digitalizaci a vnaSem prispévku analyzovanym navrhem
evropské smeérnice znovu 0ziva téma hranice mezi vykonem zavislé pra-
ce ajejim samostatnym nezavislym vykonem. V ¢eskych pomeérech, i bez
souvislosti s moznostmi regulace prace prostiednictvim digitalnich pra-
covnich platforem, vidime aktualni snahy o redefinici nelegalni prace vy-
konavané mimo ramec pracovnépravnich vztaht, predev$im negaci prv-

ku soustavnosti jako mozného znaku zavislé prace, jeZ patrné ulehci du-
kazni situaci organiim vefejné moci snazicim se zastiené pracovnépravni

34 Blize viz Directive (EU) 2019/1152 of the European Parliament and of the Council of
20 June 2019 on Transparent and Predictable Working Conditions in the European Union.
OJEUL 186,2019-07-11,s. 105-121.

35 Srovnej naptiklad KENNEDY, J. V. Three Paths to Update Labor Law for the Gig Economy
[online]. 1st ed. Washington, DC: Information Technology & Innovation Foundation, 2016,
s.2 [cit.2022-11-30]. Dostupné z: https://itif.org/publications/2016/04/18/three-
paths-update-labor-law-gig-economy/.
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vztahy postihovat. Soucasné k tomu ale absentuji dalsi Sirs$i pracovné-
pravni iobecné soukromopravni konsekvence. Konstrukce domnénky
pracovniho poméru p¥inaSend ¢lankem 4 navrhované smérnice pro ucely
platformové prace, s celou fadou moznych kritérii, které vice priléhaveé
a flexibilné mohou postihnout charakter vykonavané prace nez rigidni
definice vyzadujici naplnéni vsech zakonem piedvidanych znakd, je v za-
kladu jisté vhodné teSeni. I pies zvoleni pomérné flexibilni pravni kon-
strukce je zde stale otazka stietu s realitou zna¢né diverzity vykonava-
nych ¢innosti, pti kterych jsou digitalni platformy néjakym zptsobem vy-
uzivané. Na skutecnost, Ze ,pestrost uz nyni existujicich obchodnich mo-
dell kolaborativni ekonomiky nasvédcuje tomu, Ze neni moznost bez po-
chybnosti urcit, ani zevSeobecnit, ¢i fyzicka osoba, ktera poskytuje pri-
slusné sluzby, ma mit vZdy pravni status zaméstnance nebo osoby samo-
statné vykondavajici ¢innost, nebo ani jedno,” upozoriiovala jiz pred lety
Helena Barancova.36

Na jedné strané lze jisté privitat zlepSeni ochrany a podminek pra-
covnikl pracujicich prostrednictvim digitalnich platforem, pokud by ta-
kova regulace byla prijata a transponovana, kdyz 1ze dale predpokladat,
Ze se uvedené v budoucnu mize tykat stale SirSiho okruhu osob. Soucas-
né je potieba ale brat v ivahu dalsi disledky, které s sebou miiZe pFinést
masivnéjsi presmérovani prace dosud vykonavané v podminkach neza-
vislé prace pod presumovany pracovni pomeér. Mozna by v prvni fazi
mohla byt uZitecnéjsi méné ambiciézni regulace, za soucasného zno-
vuvymezeni zavislé prace v obecnych souvislostech, aby nevznikaly ne-
divodné rozdily, kdyz by v rezimu platformové prace ¢innost s urcitou
mirou podtizenosti a kontroly byla pracovnim pomérem, zatimco obdob-
né vykondvana cinnost jinou osobou, jeZ ale nema souvislost s digitalni
platformou, by zavislou praci nadale po pravu nebyla. Na margo vyse
uvedeného, spravnému zaiazeni danych pracovnikl by také mohlo pri-
spét, pokud by rozdily v regulaci zavislé prace a nezavislé prace nebyly
v radé ohledt tolik propastné.
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Hranice ob¢ianskopravnej a pracovnopravnej
zodpovednosti za Skodu pri vykonavani prace
v digitalnych platformach?

Limits of Civil and Labour Liability
for Damage when Performing Work
in Digital Platforms

Matus Ridzon

Abstract: The paper deals with the issue of the civil liability and the labour
liability in connection with the performance of work in digital platforms.
The author offers an overview of the presented issue after having taken in-
to account the general principles of the phenomenon called the collabora-
tive economy. However, he does not assess the collaborative economy as an
isolated phenomenon, but analyses it in relation to the controversies it cre-
ates in legal relations, with a special emphasis laid on the nature of the lia-
bility relationships that arise in connection with it. The correct assessment
of the nature of the liability relationships arising in connection with the
performance of work in digital platforms has a fundamental impact on
whether the resulting relationships will be assessed in accordance with the
intentions of the Civil Code or the Labour Code, as well as on the fact of
which subjects will be responsible for the damage, to whom they will be re-
sponsible and to what extent they will be responsible for the damage
caused. The paper results in reflections on the possibilities of improving the
current legal regulation in the subject area.

Key Words: Civil Law; Labour Law; Collaborative Economy; Liability; Em-
ployee; Worker; Employer; Dependent Work; Subordination; Nature of
Work; the Slovak Republic.

Abstrakt: Prispevok sa zaoberd problematikou obcianskoprdvnej zodpo-
vednosti a pracovnoprdvnej zodpovednosti v nadvdznosti na vykondvanie
prdce v digitdlnych platformdch. Autor pontika ndhlad na predkladanti
problematiku po zohl'adneni v§eobecnych vychodisk fenoménu nazyvaného

1 Prispevok bol spracovany v ramci rieSenia grantovej ulohy projektu VEGA ¢.1/0790/20
s nazvom ,Ochrana zamestnanca v kontexte priemyselnej revoliicie 5.0 - vychodiskd, moz-
nosti a rizika“, zodpovedny riesitel doc. JUDr. Marcel Dolobac, PhD.
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kolaborativna ekonomika. Kolaborativnu ekonomiku v$ak neposudzuje ako
izolovany jav, ale analyzuje ju vo vztahu k polemikdm, ktoré v prdvnych
vztahoch vytvdra, a to s osobitnym akcentom kladenym na povahu zodpo-
vednostnych vztahov, ktoré v suvislosti s riou vznikajil. Sprdvne postidenie
povahy zodpovednostnych vztahov vznikajicich v stvislosti s vykonom prd-
ce v digitdlnych platformdch md zdsadny vplyv na skutocnost, ¢i vznikajtce
vztahy budi posudzované v intencidch Obcianskeho zdkonnika alebo Zd-
konnika prdce, a tieZ na skutocnost, aké subjekty budu za Skodu zodpove-
dat, komu budii zodpovedat' a v akom rozsahu budi zodpovedat’ za spdso-
benti skodu. Prispevok vytstuje do tivah o moZnostiach zlepSenia aktudlnej
prdvnej upravy v predmetnej oblasti.

KTlticové slova: Obcianske prdvo; pracovné prdvo; kolaborativna ekonomi-
ka; zodpovednost; zamestnanec; pracovnik; zamestndvatel; zdvisld prdca;
subordindcia; povaha prdce; Slovenskad republika.

Uvod

Zrodenie a rozhranicCenie jednotlivych pravnych odvetvi sikromnoprav-
nej povahy sa vyvijalo v prude Casu, az nakoniec najma v poslednych sto-
rociach doslo kich osamostatneniu za pomoci legislativneho zakotvenia
zakladnych pravnych kédexov. Kodcleneniu jednotlivych sikromno-
pravnych odvetvi od ob¢ianskeho prava napomohla i postupna dominan-
cia prameiiov prava, ktoré boli vyjadrené v pisomnej forme. Aj napriek
uvadzanym faktorom nebolo ani v onych ¢asoch mozné v akejkol'vek si-
tuacii nepochybne urcit, ¢i je namieste, aby sme aplikovali obc¢iansko-
pravnu upravu, obchodnopravnu upravu alebo pracovnopravnu upravu.
Neisté zatriedenie povahy pravnych vztahov, ako aj neisté vymedzenie
skuto¢nych hranic medzi pravnymi odvetviami sikromného prava vsak
nebolo iba doménou starSej pravnej dpravy, ale i v sicasnosti sa s pri-
chodom modernych technolégii, ako aj novych spdésobov vykonavania
prace objavuji miesta neistoty, do ktorych sa snazia vniest svetlo pravna
teodria i decizna prax sudov. Suicasny stav odzrkadl'uje dynamiku doby, na

ktoru spravidla dostatocne rychlo nereflektuje ani samotna normotvor-
ba.

S prihliadnutim na skuto¢nost, Ze pravna tedria, ako i rozhodovacia
prax sa realizuje prostrednictvom prezentovania myslienok konkrétnych
0s0b, ktoré aj pri uplatiiovani najlepsieho vedomia a svedomia mo6zu do-
spiet k odliSnym pravnym zaverom, je zrejmé, Ze nazory prezentované
pri vymedzovani hranic medzi ob¢ianskym pravom a pracovnym pravom
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nebudd jednotné, a i ked’ to nie je Ziaduce, nebudu vZdy jednotné ani pri
skutkovo podobnych pripadoch. Nebude tomu inak ani pri posudzovani
zodpovednostnych vztahov, ktorych zakategorizovanie medzi obcian-
skopravne ¢i pracovnopravne mdéze mat zasadny vplyv nielen na ne/
uplatnenie zakonnej limitacie vysky skody, ale najma na vymedzenie sub-
jektu, ktory bude zodpovedat za vzniknutu $kodu, a subjektu, ktorému
bude zodpovedat.

Prave povaha zodpovednostnych vztahov, ktoré moézu vznikat pocas
vykonavania prace v digitalnych platformach, méze v spolo¢nosti vyvola-
vat mnohé otazniky, ktoré vnasaju do pravnych vztahov neistotu. Neisto-
ta moze spocivat vo vymedzeni zodpovedného subjektu, vo vyske naro-
kov, ktoré moZno od osoby zodpovednej za Skodu pozadovat, ako
iv otdzke, naplnenie ktorych predpokladov je nevyhnutné pre vyvodzo-
vanie zodpovednosti za Skodu preukazat.

) rw

Uvadzané skutocnosti su klticové pre posudenie obsahu zodpoved-
nostného vztahu. Urcujicim tak bude zistit, ktoré parametre a skutoc-
nosti su sposobilé vymedzit hranice obcianskopravnej zodpovednosti
a pracovnopravnej zodpovednosti za Skodu spdsobent pri vykonavani
prac v digitalnych platformdch, a nasledne vymedzit' situacie, kedy bude
aplikované posudzovanie obcianskopravnej zodpovednosti za Skodu
a kedy pracovnopravnej zodpovednosti za Skodu.

Za ucelom naplnenia stanovenych ciel'ov sme sa tak rozhodli zapocat
pisanie jadra prispevku s vymedzenim zdkladnych znakov a prienikovych
pojmov digitdlnych platforiem, v rdmci ktorych méZe byt vykonavana
praca aprostrednictvom realizacie ktorych méZe dochadzat k vzniku
zodpovednostnych vztahov ztitulu spésobenej Skody. Pokracovat bu-
deme vymedzenim zakladnych pojmov, ktorych obsah, ako i rozsah budu
koniec-koncov urcujlicimi tiez pre vymedzenie hranic zodpovednostnych
vztahov, ktoré kategorizujeme do samostatnych pravnych odvetvi. Pred-
metnd problematika v previazani s meritom prispevku tvori zakoncenie
jadra prispevku.

1 Kolaborativna ekonomika - prameii neistoty v zodpovednostnych
vztahoch

Ustrednym pojmom vykonavania prac v ramci digitalnych platforiem je
kolaborativha ekonomika/hospoddrstvo. Tento fenomén definuje Komisia

Eurépskej Unie, ktora uvadza: ,Pod pojmom ,kolaborativne hospoddrstvo”
sa rozumeju obchodné modely, v ramci ktorych st obchodné Cinnosti pod-
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porené kolaborativnymi platformami vytvdrajiicimi otvoreny trh pre do-
Casné vyuzivanie tovarov a sluZieb, ktoré su casto poskytované siikromnymi
osobami."?

Komisia Eurépskej tinie uvadza itcastnikov kolaborativnej ekono-
miky/hospodarstva: ,Kolaborativne hospoddrstvo zahrria tri kategdrie re-
levantnych aktérov: i) poskytovatel'ov sluZieb, ktori sa spolocne delia o svo-
je aktiva, zdroje, ¢as alebo schopnosti - méZe ist’ o sukromné osoby, ktoré
prileZitostne pontikaju svoje sluzby (tzv. ,peers”), alebo poskytovatel'ov slu-
zieb v rdmci ich odbornej spdsobilosti (profesiondlni poskytovatelia slu-
Zieb); ii) pouZivatel'ov tychto sluZieb; a iii) sprostredkovatelov, ktori - pro-
strednictvom online platformy - spdjaju poskytovatelov s pouZivatelmi
a zjednodusujt ich vzdjomné transakcie (,,kolaborativne platformy*).

Aj napriek skutocnosti, Ze uvedené vymedzenie pojmu kolaborativna
ekonomika ¢i kolaborativne hospodarstvo je vzasade reSpektovanym
a existuje mnoho ekvivalentnych pomenovani, ako sa ,sharing economy®,
,gig economy“ alebo ,peer-to-peer economy”, v ¢eskej pravnej teorii sa vy-
skytol nazor, Ze zmienené pojmy Uplne neodzrkadl'uju sp6sob prezento-
vanej interakcie medzi uvadzanymi subjektmi v rdmci digitalnych platfo-
riem. Tento nazor je zdovodneny tym, Ze povodné ponimanie zdiel'anej
ekonomiky ¢i zdiel'ania ako takého spocivalo v poskytnuti sluzby, ku kto-
rému zvycajne dochadzalo medzi osobami, ktoré sa poznali, a bez toho,
aby sa za takuto sluzbu poskytovala odmena. Zdielanie tak nebolo reali-
zované za Ucelom generovania zisku. Z uvedeného dévodu tak bolo na
spésob vykonavania Cinnosti za ucelom tvorby zisku pri ¢innostiach defi-
novanych v predchadzajtcich odsekoch prispevku odporucané skor po-
menovanie ,ekonomika platforiem, ktoré lepSie odzrkadl'uje skuto¢nost,
Ze dominantnymi ekonomickymi hra¢mi sa stali digitalne platformy.*

Odhliadnuc od celkom zrejmého vymedzenia pojmu kolaborativna
ekonomika/hospodarstvo alebo pojmu ekonomika platforiem je nevy-
hnutné presmerovat pozornost na skutocnost, kde sa tieto pojmy uplat-

2 Blizsie pozri Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions — A Euro-
pean Agenda for the Collaborative Economy [2016-06-02]. COM (2016) 356 final.

3 Bliz$ie pozri Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions — A Euro-
pean Agenda for the Collaborative Economy [2016-06-02]. COM (2016) 356 final.

4 Bliz8ie pozri MATEJKA REHOROVA, L. Priimysl 4.0 a pracovni pravo - vybrané aspekty.
In: H. BARANCOVA a A. OLSOVSKA, eds. Priemysel 4.0 a pracovné podmienky. 1. vyd. Pra-
ha: Leges, 2018, s. 103. ISBN 978-80-7502-312-4.

92 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2022, Volume X., Issue 4, Pages 89-105 D
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

nuju a aké vyhody ¢i nevyhody vykonu prac prostrednictvom nich prina-
Saju.

Vykon ¢innosti pomocou aplikacif digitdlnych kolaborativnych plat-
foriem predstavuje pre poskytovatel'a sluzby (zamestnanca) mnoho vy-
hod. Castokrat proklamovanou vyhodou je flexibilita, ktora poskytovate-
l'a sluZieb neviaZe na pevne urceny €asovy usek - pracovny cas, a tak je
iba na poskytovatel'ovi sluzby, kedy bude ¢innost vykonavat. Do vykonu
¢innosti pomocou aplikacii digitalnych platforiem sa mézu zapojit Speci-
fické kategorie osob, ako su tehotné Zeny, Zeny a muzi starajuci sa o ne-
plnoleté deti ¢i zdravotne postihnuti zamestnanci, ktoré by inak mali sta-
Zeny vykon Ci pristup k zamestnaniu. V SirSom zmysle si pomocou apli-
kacii digitdlnych kolaborativnych platforiem poskytovatelom sluzieb
spristupnené také druhy c¢innosti, na ktoré by inak (bez pouzitia aplika-
cie) nemali redlny dosah.5 V sticasnej dobe medzi tieto platformy moze-
me zaradit platformy, ktoré funguju cez aplikacie Bolt: Taxi a E-kolo-
bezky, Bolt Food, Wolt, foodpanda - donaska jedla, Bistro.sk, Uber,
Airbnb, Autostop, BlaBlaCar, TaskRabbit alebo Fancy Hands.

Mozno vSak uviest, Ze takéto digitalne platformy maji aj mnoho ne-
vyhod, ktoré sa premietaju najma do ne/istét poskytovatelov sluZieb.
Postavenie poskytovatelov sluZieb sa napadne podoba postaveniu za-
mestnancov vykonavajucich zavisld pracu, no aj napriek tomu tieto oso-
by nemaju garancie smerujice k existencii istot socialneho zabezpecenia
¢i garanciu minimalnej mzdy za vykonanu pracu. V neposlednom rade
moZu absentovat i iné prejavy ochrannej funkcie pracovného prava, spo-
¢ivajdce napriklad aj v limitacii rozsahu zodpovednosti za skodu pri ne-
dbanlivostnom zavinen{ jej vzniku. KI'i¢ovym bude i posidenie existen-
cie zodpovednosti za Skodu, a teda, ¢i zataZuje iba sprostredkovatela ako
»Zamestnavatel'a“, ktory zodpoveda za skodu priamo pouzivatel'ovi sluz-
by - tretej osobe, a to tak, Ze je bezprostredne vylicena obc¢ianskopravna
zodpovednost poskytovatel'a sluzby, alebo nie. Za danej situacie je tak
namieste, aby sme sa zamysleli nad pracovnopravnou zodpovednostou
prevadzkovatela sluzby jej sprostredkovatel ovi.

Prave ako posledné uvadzané skutoc¢nosti maju zdsadny vyznam pre
postavenie poskytovatela sluzby. Postavenie poskytovatela sluzby sa

5

Bliz$ie pozri DOBROVIC, L. Kolaborativna (zdielana) ekonomika ajej vplyv na ochranu
dugevného zdravia v oblasti sluzieb dopravy. In: M. SANGRETOVA, ed. Vplyv modernych
technoldgif na prdvo. 1. vyd. Kosice: Univerzita Pavla Jozefa Safarika v Ko$iciach, Pravnic-
ka fakulta, 2019, s. 25-26. ISBN 978-80-8152-728-9.
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vSak moZe zdsadne liSit s prihliadnutim na digitalnu platformu, cez ktoru
vykondva svoju pracu. Pri vymedzeni postavenia poskytovatela sluzieb,
a v previazani s tym aj vo vztahu k vymedzeniu hranic obc¢ianskopravnej
zodpovednosti a pracovnopravnej zodpovednosti za Skodu, bude rozho-
dujicim posudenie pojmov zavisla praca, zamestnanec a zamestnavatel,
ktorych obsah bude zasadne determinovat povahu zodpovednostnych
vztahov. Uvedenymi pojmami aich vplyvom na povahu zodpovednost-
nych vztahov sa zaoberdme v nasledujucej ¢asti prispevku.

2 Zavisla praca, zamestnanec, pracovnik, pracovny pomer - klI'icové
pojmy, ktoré mozu priniest istotu do urcenia povahy
zodpovednostnych vztahov

Pri posudzovani moZnosti subsumpcie skutkového stavu veci pod kon-
krétnu pravnu normu bude spravidla rozhodujuce, ¢i skutkovy stav veci
bude zapadat do koncepcie pravneho odvetvia, ktoré je prezentované
prostrednictvom zakladnych legislativnych definicii. Osobitne budeme
mat moZnost predmetné skutoc¢nosti vnimat v rdmci vymedzenia rozsa-
hu posobnosti pracovného prava ¢i jeho zdkladného kéddexu - Zakonnika
prace.t

Prave zakladné pojmy Zakonnika prace, ako su zavislad praca, za-
mestnanec ¢i pracovny pomer, budd mat moc odlisit pracovnopravne
vztahy od inych sikromnopravnych vztahov, ktoré sa im napadne podo-
baja tym, Ze spocivaju vo vykonavani prace, a to na zaklade osobitnych
zmluvnych typov zakotvenych v Ob¢ianskom zdkonniku? alebo Obchod-
nom zakonniku.8

Po poznani skutoCnosti, Ze vramci zavazkového vztahu vystupuju
ako jeho ucastnici zamestnanec a zamestnavatel, bude zrejmé, Ze ak ten-
to zamestnanec v pricinnej suvislosti s vykonavanim pracovnych tloh c¢i
v priamej suvislosti s nimi spdsobi tretej osobe Skodu, stane sa tak ucast-
nikom zavazkového vztahu pracovnopravnej povahy, posudzovaného
vintencidch ustanoveni 6smej casti Zakonnika prace, ahoci zavini aj
vznik obcianskopravneho vztahu, nebude jeho tucastnikom. Naopak, ak
nenaplni uvedené predpoklady, bude viac nez pravdepodobné, Ze sa nase

6 Blizsie pozri Zdkon ¢ 311/2001 Z.z. Zdkonnik prdce v zneni neskorsich predpisov (d'alej len
,Zakonnik prace).

7 Bliz8ie pozri Zdkon ¢. 40/1964 Zb. Obciansky zdkonnik v zneni neskorsich predpisov (d'alej
len ,, Ob¢iansky zakonnik®).

8 Bliz$ie pozri Zdkon ¢ 513/1991 Zb. Obchodny zdkonnik v zneni neskorsich predpisov (d'alej
len ,,Obchodny zakonnik").
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myslienky pri posudzovani povahy zavazkového vztahu musia opierat
iba o prdvne normy obc¢ianskeho prava a obchodného prava, a to najma
o Siestu cast Obcianskeho zakonnika a ustanovenia § 373 a nasl. Obchod-
ného zakonnika.

V previazani na problematiku vykonavania prace prostrednictvom
digitadlnych platforiem je vSak skimanie naplnenia zakladnych pojmov
pracovného prava, ktoré by predurcovali povahu zodpovednosti za sko-
du, znacne zatazkavajuce. Prave Specifickost vykonavania takejto prace
a osobitosti postavenia vystupujicich subjektov mozZu spdsobit, Zze nebu-
du ,zapadat” do koncepcie pravneho vymedzenia pojmov zamestnanec,
zamestnavatel, zavisla praca alebo pracovny pomer, hoci by sme to mohli
povazovat za jedind rozumnui moznost.

Helena Barancova k predmetnej problematike uvadza, Ze podstatnou
okolnostou pri pravnej identifikacii vztahu medzi poskytovatelom sluz-
by a prislusnou platformou je to, kto ztychto subjektov, poskytovatel
alebo sprostredkovatel, rozhoduje o spésobe vykonu poskytovanej sluzby,
o cene sluzby ¢i o case, kedy sa bude vykondvat' tdto sluzba. Okrem toho
uvadza, Ze podstatnym indikdtorom je i vymedzenie toho, kto z tychto
subjektov zndsa ndklady na realizdciu sluzby.® Naplnenie ¢i nenaplnenie
vysSie uvadzanych skutocnosti do vyraznej miery predznamenava pova-
hu zavazkovych vztahov vzniknuvsich pri vykonavani ¢innosti v stlade
so Zakonnikom prace alebo podl'a Obcianskeho zakonnika ¢i Obchodné-
ho zakonnika.

Vo vztahu k predkladanej problematike v§ak ma osobitny vyznam
najma rozhodovacia prax najvyssich sidnych autorit. Osobité postavenie
ma najma Sudny dvor Eur6pskej tnie, ktory, hoci neposudzuje legislativ-
ne pojmy slovenského pravneho poriadku, predklada svoj pohl'ad na po-
jmy prava Eurépskej inie majice vyznamny vplyv na posudzovanie po-
vahy zavazkovopravnych vztahov. Z pohl'adu prava Eur6pskej inie bude
rozhodujucim zadefinovanie pojmu pracovnik.

Zaklad vo veci sudneho definovania pojmu pracovnik pontklo roz-
hodnutie vo veci Lawrie-Blum, v ktorom Stidny dvor Eurépskej inie po-
vazuje za pracovnika toho, kto v podriadenosti k inému osobne prenho

9 BliZie pozri BARANCOVA, H. Vplyv digitalizacie pracovnych procesov na zakladné pojmy
pracovného prava. In: H. BARANCOVA a A. OLSOVSKA, eds. Priemysel 4.0 a pracovné pod-
mienky. 1. vyd. Praha: Leges, 2018, s. 12. ISBN 978-80-7502-312-4.
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vykondva zavisli pracu za odmenu.!? Pojem zavisla praca uvedeny v tejto
definicii pracovnika je vSak opat nutné vykladat autonémne a vonkon-
com nemozno dospiet k zdveru, Ze definicia pracovnika je stanovena ri-
gidnejsie ako definicia zamestnanca podl'a Zakonnika prace. Predmetnu
tézu potvrdzuje decizna prax Sidneho dvora Eurépskej unie.

AK si rozoberieme vyssie uvadzant definiciu pracovnika ,na drobné”,
dospejeme k zaveru, Ze predmetnd definicia sa sklada ztroch podstat-
nych znakov. Prvym znakom je existencia subordina¢ného vztahu, dru-
hym znakom zase povaha prdce, ktora je vykonavana osobne, a tretim
znakom je pritomnost odmeny za vykonanu pracu.

K takému istému zaveru dospela aj Komisia Eurépskej inie (predpo-
kladame, Ze sa inSpirovala rozhodovacou praxou Sidneho dvora Eurép-
skej Unie), ktora pre identifikdciu pracovného pomeru v savislosti s vy-
konavanim prac vramci digitdlnych platforiem odportca uskutoCnit
trojkrokovy test spocivajuici v teste podriadenosti a nadriadenosti, teste
povahy vykonavanej prace a teste odmenovania.l! V kontexte s uvadza-
nym v nasledujicom texte preskimame vsetky rozhodujtce Kritéria pre
posudenie existencie pracovného pomeru, ktoré zasadne ovplyviiujd hra-
nice obc¢ianskopravnej zodpovednosti a pracovnopravnej zodpovednosti
za Skodu.

Ad1)

Ak preskiimavame povahu vzajomného vztahu sprostredkovatel'a sluzby
a jej poskytovatel'a, kazdy takyto vztah musime posudzovat individualne.
Subordinac¢nej povahe vzajomného vztahu tychto subjektov méZe na-
svedCovat opravnenie sprostredkovatela rozhodovat o zakladnych otaz-
kach vykonu prace poskytovatela sluzby, ateda ak sprostredkovatel
sluzby aspon do vyznamnej miery rozhoduje o tom, ako sa bude organi-
zovat' pracovny cas, urcuje spdsob vykonavania prace ¢i sposob odmeiio-
vania, pracovné a mzdové podmienky,!2 je viac nez pravdepodobné, Ze
tento vztah bude mat bez ohl'adu na svoju formalnu podobu pracovno-
pravnu povahu. Ak by poc¢as vykonavania prace prostrednictvom digital-

10 Bliz8ie pozri Case of Deborah Lawrie-Blum v. Land Baden-Wiirttemberg [1986-07-03].
Judgement of the Court of Justice of the European Union, 1986, C-66/85.

11 Bliz8ie pozri Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions — A Euro-
pean Agenda for the Collaborative Economy [2016-06-02]. COM (2016) 356 final.

12 Bliz$ie pozri BARANCOVA, H. Nové technoldgie v pracovnoprdvnych vztahoch. 1. vyd. Pra-
ha: Leges, 2017, s. 24. ISBN 978-80-7502-253-0.
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nej platformy poskytovatel sluzby spésobil skodu, za tito by v zmysle
ustanovenia § 420 ods. 2 Obcianskeho zdkonnika nezodpovedal podla
obcianskopravnych predpisov ako samostatny poskytovatel sluzieb, ale
zodpovedal by len v zmysle pracovnopravnych predpisov podla 6smej
Casti Zakonnika prace svojmu zamestnavatel'ovi.

Mozno tak dospiet k zaveru, Ze bez ohl'adu na skutoc¢nost, ¢i je vza-
jomny zmluvny vztah medzi sprostredkovatelom sluzby a poskytovate-
lom sluzby oznaceny ako pracovny pomer alebo iny pracovnopravny
vztah, alebo sa ,tvari“ ako obcianskopravny vztah ¢i obchodnopravny
vzt'ah, hoci je zrejmé, %e napliia podstatné predpoklady pre jeho zakate-
gorizovanie medzi pracovnopravne vztahy, tento sa, s prihliadnutim na
obsah zavazkového vztahu, bude povaZovat za pracovnopravny vztah.
Uvedenu tézu navySe potvrdzuje i ustanovenie § 1 ods. 3 Zakonnika pra-
ce, ktoré normuje: ,Zdvisld prdca méze byt vykondvand vylucne v pracov-
nom pomere, v obdobnom pracovnom vztahu alebo, vynimocne za podmie-
nok ustanovenych v tomto zdkone, aj v inom pracovnoprdvnhom vztahu. Zd-
visld prdaca neméze byt vykondvand v zmluvnom obcianskoprdvnom vzta-
hu alebo v zmluvnom obchodnoprdvnom vztahu podla osobitnych predpi-
sov.”

Na druhej strane sa ziada poznamenat, Ze nie kazda digitalna plat-
forma, ktora sprostredktva sluzby, bude zaroven i zamestnavatel'om, a to
spravidla z dévodu, Ze medzi sprostredkovatelom a poskytovatelom
sluzby nebude splnena podmienka subordinacnej povahy vztahu. Za tce-
lom rozliSenia situacii, kedy bude postavenie sprostredkovatela zodpo-
vedat’ postaveniu zamestnavatela a kedy zase nie, moZno jednotlivé digi-
talne platformy rozkategorizovat podl'a povahy poskytovanej sluzby.

Podl'a povahy poskytovanej sluzby kategorizujeme digitalne plat-
formy na také, ktoré sa zameriavaju na:13

1. zdiel'anie majetku (napriklad Airbnb, Autostop, BlaBlaCar);

2. zdielanie sluzieb zaloZenych na zdielani majetku (napriklad Bolt:
Taxi a E-kolobezky, Bolt Food, Wolt, foodpanda - donaska jedla, Bis-
tro.sk, Uber);

13 BlizSie pozri TIPPETT, E. Employee Classification in the United States. In: N. M. DAVID-
SON, M. FINCK a]. ]. INFRANCA, eds. The Cambridge Handbook of the Law of the Sharing
Economy [online]. 1sted. Cambridge, UK: Cambridge University Press, 2018, s.291-303
[cit. 2022-11-28]. ISBN 978-1-108-25588-2. Dostupné na: https://doi.org/10.1017/978
1108255882.022.

STUDIES 97



a I SOCIETAS ET IURISPRUDENTIA
D | 2022, ro¢nik X., ¢islo 4, s. 89-105
CIETAS

SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

3. zdielanie sluZieb spocivajucich v remeselnych schopnostiach posky-
tovatel'a (napriklad TaskRabbit, Fancy Hands).

Prva skupina platforiem je zrejme najfrekventovanejsie povazovana
za taku, ktord medzi sprostredkovatel'om sluZieb aich poskytovatelom
zaklada vylu¢ne obcianskopravny vztah alebo obchodnopravny vztah,
pretoZe s prihliadnutim na typickych predstavitel'ov digitadlnych platfo-
riem tohto zamerania je zrejmé, Ze nepojde o zastrety pracovnopravny
vztah. Na§ nazor odbvodiiujeme povahou realizacie poskytnutych slu-
Zieb, kedy sprostredkovatel' zasahuje do poskytovania sluzieb v mini-
malnom rozsahu a poskytovatel'om sluzieb ponechava Siroky rozsah vol-
by frekvencie poskytovania sluzieb, vysky odplaty za poskytované sluzby
astanovuje iba rdmcové kritérid pre poskytovanie sluzieb. Castokrat
sprostredkovatel sluZieb nepoZaduje ani Ziadnu odmenu, pretoZe niekto-
ré z platforiem su zaloZené za Ucelom dosahovania verejnoprospesnych
ciel'ov.

Za takejto situdcie tak moZno poznamenat, Ze zavazkové vztahy
v ramci digitalnych platforiem, prostrednictvom ktorych sa zdiel'a maje-
tok, spravidla nemézu tvorit podklad pre vznik pracovnopravnej zodpo-
vednosti poskytovatel'a sluzieb, a tento tak bude za skodu spdsobent pri
poskytovani sluzby zodpovedat sdm podl'a noriem obcianskeho prava ¢i
obchodného prava.

Inak tomu vSak bude pri dvoch d'alSich kategériach sluzieb poskyto-
vanych prostrednictvom digitalnych platforiem. Pri tychto uZz nebude
jednoznacne isté, ¢i za Skodu budi zodpovedat poskytovatel sluzby pod-
I'a Zakonnika prace a sprostredkovatel sluzby podl'a Ob¢ianskeho zakon-
nika alebo Obchodného zakonnika ako jeho zamestnavatel, alebo za $ko-
du bude zodpovedat’ vylucne poskytovatel sluzby podl'a ob¢ianskoprav-
nych predpisov alebo obchodnopravnych predpisov. Dané tvrdenie je
odévodnené tym, Ze pri zdiel'ani sluzieb zaloZzenych na zdiel'ani majetku,
ako i pri zdiel'ani sluZieb spocivajicich v remeselnych schopnostiach po-
skytovatela bude ovela frekventovanejsim direktivnejSie vymedzenie
poskytovania sluzieb, kde uz bude badatelny subordinac¢ny vztah medzi
sprostredkovatelom sluzieb aich poskytovatelom. Predmetna skutoc-
nost, za splnenia d’'alSich podmienok, moze predznamenavat existenciu
pracovnopravneho vztahu medzi sprostredkovatel'om a poskytovatelom
sluzieb.

Dobrym prikladom pre vymedzenie digitalnej platformy, ktora spo-
¢iva v zdiel'ani sluzieb zaloZenych na zdiel'ani majetku a ktord zaklada
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medzi sprostredkovatelom sluzieb aich poskytovatelom vztah, ktory
moZeme povazovat za pracovnopravny vztah, je pravne nastavenie fun-
govania platformy Uber.

Aj napriek skutoCnosti, Ze sa predmetna spolo¢nost vo viacerych
sudnych konaniach pred sidmi viacerych $tatov branila tym, Ze svojim
JKklientom“ - poskytovatel'om sluzieb iba sprostredkovala moZnost za-
bezpecovat poskytovanie prepravnych sluZieb, tadto argumentacia neob-
stdla. Argumentacia spolo¢nosti neobstdla najméa z dévodu, Ze Uber bol
v Case rozhodovania v predmetnych konaniach drzitelom kl'icovych in-
formacii o pasazieroch ajazdach, ku ktorym vodic¢i ako poskytovatelia
sluzieb nemali pristup; Uber pozadoval nizku mieru zrusenia prijatych
jazd avysoky stupeii prijimania jazd pre aktivizaciu ictu a okrem toho
penalizoval vodi¢ov, ktori tieto poZiadavky nespiiali; vodi¢ neovplyviio-
val vyber trasy, pretoZe ju urcovala aplikacia, a podobne tak neovplyviio-
val ani vySku cien za poskytované sluzby, pretoZze ich fixne urcoval
Uber.1* VSetky uvadzané skutocnosti podporuji vysoku mieru subordi-
nacie poskytovatel'a sluzieb voci sprostredkovatelovi sluzieb, ¢o pred-
znamenava, Ze poskytovatel sluzby vykonaval svoju pracu ako zamest-
nanec a sprostredkovatel sluzby vystupoval v postaveni zamestnavatel'a.

Obdobny zaver vo vztahu k uvddzanej platforme zaujal aj Generalny
advokat Siidneho dvora Eur6pskej unie, a to i napriek tomu, Ze posudzo-
vanie povahy ¢innosti spolo¢nosti Uber nebolo meritom sporu v konani
pred Sudnym dvorom Eurépskej tnie, v ktorom poskytoval svoje stano-
visko. Zavery z predmetného stanoviska mozno zhrnut nasledovne. Vo-
dici, ktorf jazdia v ramci platformy Uber, nevykonavaja vlastnd ¢innost,
ktora by existovala nezavisle od platformy Uber, a teda ich ¢innost méze
existovat iba vramci platformy, bez ktorej by nemala Ziadny zmysel.
Uber taktiez stanovuje predbeZzné podmienky pristupu k ¢innosti a jej
d'alSieho vykonavania, finan¢ne odmenuje vodi¢ov za dosiahnutie vel'ké-
ho poctu ciest a oznamuje im miesta a Casy, v ktorych sa m6zu spol'ahnut
na velky pocet jazd a vyhodné tarify, ¢im bez formalneho tlaku na vodi-
Cov zabezpecuje svoje potreby. S prihliadnutim na skuto¢nosti uvadzané
v poslednych odsekoch je zrejmé, Ze zmienenda platforma nemoze byt po-
vazovana za obycajného sprostredkovatela medzi poskytovatelmi slu-
Zieb aich pouzivatel'mi. Vzhl'adom na dané zavery mozno opat dospiet

14 BlizSie pozri Case of Uber B.V. and Others (Appellants) v. Aslam and Others (Respondents)
[2018-12-19]. Judgement of the Supreme Court of the United Kingdom, 2018, [2018] EW-
CA Civ 2748.
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ku konStatovaniu, Ze spolo¢nost Uber v ¢ase rozhodovania pred Sidnym
dvorom Eurépskej inie posobila ako zamestnavatel’.1

Vychddzajiic z vyssie uvedeného je zrejmé, Ze mnoZstvo digitdlnych
platforiem aj napriek skutocnosti, Ze svoju ¢innost’ prezentuju ako vylu¢ne
sprostredkovatel’skil, posobi v postaveni zamestndvatelov. Za tejto situdcie
tak vo vztahu k podstate ndsho prispevku mozZno poznamenat, Ze sa na po-
skytovatel'ov sluZieb fakticky vystupujtcich v postaveni zamestnancov bude
vztahovat ochrannd funkcia pracovného prdva a z tohto dévodu sa budu
zodpovedat’ za skodu len svojim zamestndvatelom, ktori su formdlne ozna-
Ceni ako sprostredkovatelia sluZieb. Zdsadny vplyv to bude mat napriklad
na limitdciu vysky Skody spésobenej nedbanlivostnym konanim poskytova-
tel'a sluzby, a to maximdlne v rozsahu stvorndsobku jeho priemerného me-
sa¢ného zdrobku pred spésobenim Skody. Obc¢ianskoprdvnu zodpovednost’
alebo obchodnoprdvnu zodpovednost' za spdsobenti $kodu tak bude zndsat
vylu¢ne zamestndvatel - sprostredkovatel sluzby.

Ad2)

V zmysle judikatiry Stiidneho dvora Eurdpskej inie a ndzoru Komisie Eu-
répskej tinie budu rozhodujicimi i povaha a obsah vykonavanej ¢innosti,
ktora nesmie mat iba maly, respektive nepatrny rozsah. Pre vymedzenie
rozsahu, ktory ma v zmysle judikatiry Sidneho dvora Eurépskej unie

skimat vnutrostatny sud, bude klicovym skimanie frekvencie vykona-
vanej ¢innosti, limitu obratu.16

Pre postdenie uvedeného parametra nebude rozhodujice, aky ma
vyznam hospodarska ¢innost zamestnavatela, ale rozhodujicimi budu
vylucne charakter, povaha a obsah prace zo strany fyzickej osoby, ktora
ju vykonava. Predmetna skutocnost vSak nevylucuje existenciu pracov-
nopravneho vztahu za situacie, Ze osoba vykonava pracu s nizkou pro-
duktivitou prace, no je zrejmé, Ze tito pracu vykonava v pracovnom po-
mere. Vykon takejto prace je nutné zasadne odliSit od ¢innosti, ktoré ma-
ju len okrajovy, pripadne vedlajsi charakter, a teda nemaju pracovno-
pravnu povahu.”

15 Bliz$ie pozri KRIZAN, V. Uber v rozhodovacej &innosti organov aplikacie prava. In: H. BA-
RANCOVA a A. OLSOVSKA, eds. Pracovné prdvo v digitdlnej dobe. 1.vyd. Praha: Leges,
2017, s.119.1SBN 978-80-7502-259-2.

16 Blizgie pozri BARANCOVA, H. Nové technoldgie v pracovnoprdvnych vztahoch. 1. vyd. Pra-
ha: Leges, 2017, s. 25. ISBN 978-80-7502-253-0.

17 Bliz8ie pozri Case of . Bettray v. Staatssecretaris van Justitie [1989-05-31]. Judgement of
the Court of Justice of the European Union, 1989, C-344/87.
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Sddny dvor Eurépskej tnie vo veci Kempf poznamenava, Ze za nepa-
trna & vedlaj$iu ¢innost, ktora nenapliia rAmec pracovnopravneho vzta-
hu, nemoZno povaZovat pracovné pomery na dobu urcitd.!® Za takito
nemozno povazovat ani prerusovanu pracu, pri ktorej je dana taka uro-
veinl flexibility prace, Ze zamestnanec pri nepriaznivej hospodarskej situa-
cii zamestnavatel'a urciti Cast roku pracu nevykonava a nedostava tak
ani prislusni mzdu, ak takito situaciu vyslovene predpoklada pracovna
zmluva ¢i ind zmluva majica povahu pracovnopravneho kontraktu.1 Re-
levanciu pre vznik pracovného pomeru vzmysle judikatiry Sddneho
dvora Eurdpskej inie budu mat’ aj kratkodobé pracovné pomery,2° ktoré
predstavuju riadnu realizaciu pracovnopravnych vztahov spocivajtcich
v opakovanych, a nie prilezitostnych ¢innostiach nepatrnej povahy.

Ad3)

Poslednym krokom uvadzaného testu je odmenovanie zamestnanca. Od-
menovanie je v zmysle judikatiry Sidneho dvora Eurépskej inie vnima-
né ako znak, ktory determinuje postavenie osoby v ramci kategorizacie
zavazkovych vztahov. Absencia odmenovania mdze vyrazne ovplyviiovat
vymedzenie povahy zavazkového vztahu, no je nevyhnutné poznamenat,
Ze tento parameter bude naplneny bez ohl'adu na skutocnost, aka je vys-
ka poskytovanej odmeny, aaj za situacie, ak je odmena poskytovana
v inom ako peniaznom plneni (naturalna mzda).?!

Ziada sa poznamenat, Ze podmienku odmeiovania spifiaju aj ti za-
mestnanci, ktorych odmena je taka nizka, Ze zamestnanec popri nej po-
bera socidlne davky, pripadne jeho odmena nedosahuje ani vysku mini-
malnej mzdy, a to z ddévodu, Ze osoba vykonava pracu na kratsi ustanove-
ny tyZdenny pracovny c¢as.22

Za situdcie, ak bude naplneny trojkrokovy test, bude zrejmé, Ze osoba
vykondvajtca prdcu ako poskytovatel sluZby v rdmci digitdlnej platformy

18 BlizSie pozri Case of R. H. Kempfv. Staatssecretaris van Justitie [1986-06-03]. Judgement of
the Court of Justice of the European Union, 1986, C-139/85.

19 Blizsie pozri Case of V. J. M. Raulin v. Minister van Onderwijs en Wetenschappen [1992-02-
26]. Judgement of the Court of Justice of the European Union, 1992, C-357/89.

20 Bliz$ie pozri Case of Franca Ninni-Orasche v. Bundesminister fiir Wissenschaft, Verkehr und
Kunst [2003-11-06]. Judgement of the Court of Justice of the European Union, 2003, C-
413/01.

21 Bliz8ie pozri BARANCOVA, H. Nové technoldgie v pracovnoprdvnych vztahoch. 1. vyd. Pra-
ha: Leges, 2017, s. 26. ISBN 978-80-7502-253-0.

22 Bliz8ie pozri Case of R. H. Kempf'v. Staatssecretaris van Justitie [1986-06-03]. Judgement of
the Court of Justice of the European Union, 1986, C-139/85.
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bude vystupovat’ v postaveni zamestnanca, a teda za skodu bude zodpove-
dat’ vylu¢éne podla pracovnoprdvnych predpisov, a oblianskoprdvna zod-
povednost’ ¢i obchodnoprdvna zodpovednost’ bude taZit sprostredkovatela
sluZieb digitdlnej platformy, ktory bude vystupovat’ v postaveni zamestnd-
vatela. Naopak, ak nebude splneny co i len jeden z krokov uvddzaného tes-
tu, bude nevyhnutné prihliadat’ na poskytovatela sluzby ako na Skodcu,
ktory zodpovedd za $kodu v zmysle ustanoveni Obcianskeho zdkonnika ci
Obchodného zdkonnika priamo pouZzivatel'ovi sluzby.

Zaver

Ciel'om prispevku bolo vymedzit a zhodnotit' legislativny stav posudzo-
vania povahy zavazkovych vztahov vzniknuvsich pri realizacii ¢innosti
digitalnych platforiem a zodpovednosti za $kodu, ktora vznikla pri vyko-
ne prace prostrednictvom tychto platforiem. Posudzovanie predmetného
stavu sa zameriavalo primarne na pohl'ady z oblasti prava Eurdpskej tinie
prezentované cez deciznu prax Sidneho dvora Eurdpskej tnie, a to z do-
vodu, Ze ani pravna uprava Slovenskej republiky, ani rozhodovacia prax
najvyssich sidnych autorit v Slovenskej republike sa predmetnej prob-
lematike podrobnejsie nevenuje.

V nadvaznosti na uvedené myslienky moZzno poznamenat, Ze pre
vhodné nastavenie jednoznacnych zaverov stanovujtcich hranice obcian-
skopravnej zodpovednosti a pracovnopravnej zodpovednosti za Skodu
spdsobenu pri vykonavani prace v ramci digitdlnych platforiem by bolo
Ziaduce, aby slovenska legislativa reflektovala na zna¢né posuny v oblas-
tiach rozvoja avzniku novych foriem vykondvania prace prostrednic-
tvom novelizacie Zakonnika prace a prijala takil pravnu dpravu, ktora
bude osobitne zakotvovat vhodnu pravnu tpravu prace prostrednictvom
digitalnych platforiem.

Uvedené postoje odévodiiujeme skutoCnostou, Ze pre jednoznacné
vymedzenie povahy vztahu medzi sprostredkovatel'om sluzby a posky-
tovatel'om sluzby je jednym z mala zdrojov poznania rozhodujtcich sku-
to¢nosti decizna prax najvy$Sich sudnych autorit, ktora vo vztahu
k predkladanej problematike na drovni vSeobecnych sidov Slovenskej
republiky absentuje, hoci vo vztahu k rozhodovacej praxi Sidneho dvora
Eurépskej tnie sice zastipena je, no nie v postacujucom rozsahu.

Adresatovi prava tak zostava vylucne skimanie naplnenia zaklad-
nych definicii a pojmov Zakonnika prace, ako su zavisla praca, zamestna-
nec, zamestnavatel alebo pracovny pomer, ktoré vsak nezodpovedajui po-
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trebam sucasného vyvoja trhu prace a ponechavaju ticastnikov vztahov
vramci digitdlnych platforiem v neistote. Posidenie povahy zodpoved-
nostného vztahu méze byt pre poskytovatel'a sluzby, s prihliadnutim na
rozsah spésobenej skody, aj existen¢nou otazkou.

Je zrejmé, Ze pracovnopravna definicia pojmu zamestnanec v zmysle
vnutrostatneho prava a pojmu pracovnik v zmysle prava Eur6pskej tinie
nie su totoZné. Predmetna skuto¢nost méze spdsobovat pri vymedzovani
ochrany poskytovatelov sluzieb rézne problémy. Podobne to bude aj
s relativne rigidnym vykladom pojmu zavisla praca, ktory umoziiuje rea-
lizaciu Cinnosti tvoriacich Sedu zénu pracovného trhu, ktoré by si inak
zasluzili pracovnopravnu ochranu. Suhlasime s nazorom, Ze by mohli byt
niapomocnymi teleologicky vyklad alogicky vyklad zmieneného pojmu,
nevyzadujice kumulativne naplnenie vSetkych defini¢nych znakov zavis-
lej prace.23 Ak vSak do dneSného dnia takyto pristup neziskal dostato¢nu
podporu, ndpomocnym mébze byt iny pristup.

V predmetnej veci by sme teda de lege ferenda navrhovali minimalne
upravu definicie pojmu zavisla praca ako takého, ako i pojmu zamestna-
nec v sulade s vymedzenim pojmu pracovnik na ucely prava Eurépskej
Unie (ndpomocni je judikatira Stidneho dvora Eurdpskej tnie). LepSou
moZnostou by vSak bolo zakomponovanie osobitnej novelizacie Zakon-
nika prace odzrkadl'ujicej existenciu vykonavania prace prostrednic-
tvom digitalnych platforiem. Predmetna novelizacia by vsak nemala byt
kauzistickd a nemala by sa obmedzovat iba na pracovnopravnu upravu
prace vykonavanej prostrednictvom digitalnych platforiem, ale mala by
akcentovat' na viacero novych foriem vykonavania prace, ktoré dostatoc-
ne nevystihuje sti¢asna pravna dprava, a preto ich nevie podriadit pra-
covnopravnej regulacii. Za zamyslenie stoji aj ivaha o samostatnej prav-
nej uprave novych foriem vykonavania prace, na ktoru by sa delegovane
vztahoval Zakonnik prace.z* Navrhnuté postupy by v znacnej Casti pripa-
dov napomohli k tomu, aby bola ponata rozhodujuica ¢ast poskytovatel'ov
sluzieb pod vylu¢ne alebo aspon kvazi pracovnopravny rezim zodpoved-
nosti za Skodu. Takyto status by im priznaval G¢innt ochranu nielen ¢o
do limitacie vysky ndhrady Skody sposobenej nedbanlivostnym konanim,
ale i ¢o do ich dokazného postavenia, kedy by sa ich zavinenie neprezu-

23 Bliz8ie pozri DOLOBAC, M. Hranice zmluvnej slobody v pracovnom prdve. 1.vyd. Kogice:
Univerzita Pavla Jozefa Safarika v Ko$iciach, 2017, s. 26 a nasl. ISBN 978-80-8152-574-2.
24 Bliz8ie pozri DOLOBAC, M. a M. SEILEROVA. Ochrana (du$evného) zdravia zamestnanca
v informaénom veku. 1. vyd. Ko$ice: Univerzita Pavla Jozefa Safarika v KoSiciach, Pravnic-

ka fakulta, 2018, s. 48. ISBN 978-80-8152-689-3.
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movalo (opierajic sa o ustanovenie § 420 ods. 3 Obcianskeho zdkonni-
ka), ale muselo by byt preukazané poskodenym (vychadzajic z ustano-
venia § 179 Zakonnika prace).
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sikromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
drovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kéciu prispevkov v podobe:

+ samostatnych vedeckych $tadii, ako aj cyklov vedeckych $tadii
minimdlny rozsah tvori 10 normostrdn prislichajtcich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢&i dianim
minimdlny rozsah tvori 5 normostrdn prisliichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzif publikacii vztahujucich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odporica sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informacii, ako aj sprav stvisiacich so zdkladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdrover dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel’kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat ro¢ne, a to v terminoch:

31. marec - jarni edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial’ nepublikované prispevky, ktoré sd vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

e
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Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajtci v ramci redakénej rady Casopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodovodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sihrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikadciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie su
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:

4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;

108 INFORMACIE PRE AUTOROV



SOCIETAS ET IURISPRUDENTIA I
2022, ro¢nik X., ¢islo 4,s. 106-110 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdze obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamkKy a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod ¢iarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatuiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej bibliografic-
kej normy (ISO 690)
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET I[URISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

March 31st - spring edition;

June 30th - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

FEEE
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Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;
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4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original,

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;
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Key Words in Original Language:

*

please specify key words in original language, circa 10 words;

Text of Contribution:

+

please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
(IS0 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

*

please specify a complete bibliography of all sources according to
current bibliographic standards (ISO 690)

Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:

+

please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version

in the format of the text editor MS Word document. Applying the stand-
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ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Redakcia ¢asopisu
sidli v priestoroch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré naplitaju skutkovi podstatu plagiatu ¢i ne-

116 ETICKY KODEX



SOCIETAS ET IURISPRUDENTIA e I
2022, roénik X,, ¢islo 4,s. 116-118 D ((
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostitovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otadzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia casopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sticasne:

4 prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu, nie je mozné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.

Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakénej rady ¢asopisu a v odévod-
nenych pripadoch tieZ uznavanymi odbornikmi pésobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.
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Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakcénou radou.

Prispevky sa so zodpovedajiucim pisomnym odévodnenim automa-
ticky zamietaju v pripadoch, pokial:

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoskolské vzdelanie druhého stupna;

4+ prispevok preukizateIne nezodpovedd minimalnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouzitej metodoldgie, a podobne, ako aj z hl'adi-
ska spravneho, uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej bibliografickej
normy (ISO 690).

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zdsadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publika¢na etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publika¢nd etiku
https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakcénu radu casopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. The journal’s
editorial office resides in premises of the Faculty of Law in Kollarova
Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.
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In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

* express their own agreement with publication of submitted contri-
bution in the journal;

#+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
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well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
bibliographic standards (ISO 690).

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.
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Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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