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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2023

Cteni citatelia, vazeni priatelia,

dovol'te, aby som Vam predstavila tretie ¢islo jedenasteho ro¢nika SO-
CIETAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najma na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial’ nepublikované prispevky. Jeho cielom je poskytovat podnetnu a in-
Spirativnu platformu pre vedecké a celospoloCensky prinosné rieSenia
interdisciplinarnych spoloc¢enskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej drovni.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych Studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacii vztahujicich sa na hlavné zameranie Casopisu, a taktiez informicii,
ako aj sprav suvisiacich so zakladnym poslanim c¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia casopisu i spatni komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu ponuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moZnost pristipenia a prehliadania z akéhokol'vek zariadenia umoZziu-
juceho prenos informdcif prostrednictvom globalnej siete internet.

Aktualne, tretie Cislo jedenasteho ro¢nika ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA pontika celkovo tri samostatné vedecké studie, ako aj
jednu vedecku esej. V poradi prva stidia ponudka c¢itatel'om velmi kom-

EDITORIAL 11
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plexny a podrobny pohl'ad na kI'i¢ové a mimoriadne aktudlne otazky vy-
uZzitia forenznej vedy v trestnych konaniach, pricom sa opiera o ndzorné
priklady z rumunskej stidnej praxe. Nasledujica Stidia dékladne analy-
zuje, sprehl'adiiuje a prikladne vysvetl'uje problematiku najnovsieho pra-
covnopravneho pohl'adu na statusové otazky platformovej prace v prav-
nom prostredi Slovenskej republiky. Tretia, a sic¢asne posledna Studia sa
venuje velmi podrobnému objasneniu, ako aj hibkovej analyze a kom-
plexnej syntéze pravnych dosledkov rozsudku Eurépskeho sidu pre I'ud-
ské prava vo veci Halet proti Luxembursku. Vedecka esej zaradena na
konci aktuadlneho ¢isla pontika podnetné a zaujimavé analytické poznam-
ky k vedeckej monografii nazvanej ,Kriticky konstitucionalizmus: Name-
ty na tustavny prechod v obdobi po Covid-19“ napisanej v SpanielCine
Diegom Valadésom.

V suvislosti s vydanim tretieho ¢isla jedendsteho roc¢nika casopisu
SOCIETAS ET IURISPRUDENTIA by sme velmi radi informovali vSetkych
jeho Citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis je registrovany
v Adresari Casopisov s otvorenym pristupom (Directory of Open Access
Journals, DOAJ), ako aj v medzinarodnych vedeckych databazach Cros-
sref, ERIH PLUS a Index Copernicus International a poZiadal o registraciu
v d'al$ich medzinarodnych vedeckych databazach. Stic¢asne by sme vel'mi
radi informovali aj o tom, Ze do okamihu vydania nového ¢isla ¢asopisu
zaznamenali jeho webové stranky celkom 152 krajin navstev (v abeced-
nom poradi):

1. Afganistan 52. Island 103. Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57.Jemen 108.PobrezZie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. Juzna Kérea 111.Portugalsko

10. Bahrajn 61. Kambodza 112.Rakusko

11. Bangladés 62. Kamerun 113.Rumunsko

12. Barbados 63. Kanada 114.Rusko

13. Belgicko 64. Kapverdy 115.Rwanda

14. Benin 65. Katar 116.Salvador

15. Bielorusko 66. Kazachstan 117.Saudska Arabia

16. Bolivia 67. Kena 118.Senegal

12 EDITORIAL
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17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone

19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten

21. Burundi 72. Kostarika 123.Slovensko

22. Curagao 73. Kuba 124.Slovinsko

23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. Lotyssko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudan

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estonsko 83. Mad'arsko 134.Svajéiarsko

33. Etiépia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.Tadzikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.UKrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51. Iran 102.0man

Pri prilezitosti vydania tretieho Cisla jedendsteho rocnika casopisu
by som sa vel'mi rada iprimne pod'akovala vSetkym prispievatel'om, kto-
ri doni aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
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kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redaké¢nej rady Casopisu a redakénému timu.

Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na urovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-

.....

terdisciplinarnych spolo¢enskych stvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. september 2023
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2023

Dear readers and friends,

let me introduce the third issue of the eleventh volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions. Its aim is
to provide a stimulating and inspirational platform for scientific and so-
ciety-wide beneficial solutions to current legal issues and their commu-
nication in the context of their broadest interdisciplinary social relations,
in like manner at the national, regional and international levels.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, third issue of the eleventh volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers atotal of three separate scientific
studies as well as one scientific essay. The very first study offers readers
a very comprehensive and detailed view of the key and extremely topical
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issues of the use of the forensics in criminal proceedings, while relying on
illustrative examples from the Romanian judicial practice. The following
study thoroughly analyses, clarifies and exemplarily explains the issue of
the latest labour-law perspective on the status issues of platform work in
the legal environment of the Slovak Republic. The third and, at the same
time, the last study concentrates on a very detailed clarification as well as
in-depth analysis and comprehensive synthesis of the legal implications
of the European Court of Human Rights’ decision in the case of Halet v.
Luxembourg. Scientific essay included at the end of the current issue of-
fers stimulating and interesting analytical remarks on the scientific mo-
nograph called “Critical Constitutionalism: Ideas for Constitutional Tran-
sition in the Post-COVID-19 Era”, written in Spanish by Diego Valadés.

In relation to the release of the third issue of the eleventh volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the Directory of Open Access Journals (DOAJ) as well as in inter-
national scientific databases Crossref, ERIH PLUS and Index Copernicus
International and applied for registration in other international scientific
databases. At the same time, we would like to inform that till the date of
the new issue, the journal’s websites had recorded a total of 152 coun-
tries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay

3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106.Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania

10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62.Iran 113.Rwanda

12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
16. Benin 67.]Jamaica 118.Sierra Leone
17. Bolivia 68. Japan 119.Singapore
18. Bosnia and Herzegovina 69. Jordan 120.Sint Maarten
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19. Brazil 70. Kazakhstan 121.Slovakia

20. Bulgaria 71. Kenya 122.Slovenia

21. Burkina Faso 72. Kosovo 123.Somalia

22. Burundi 73. Kuwait 124.South Africa
23. Cambodia 74. Kyrgyzstan 125.South Korea
24. Cameroon 75. Laos 126.Spain

25. Canada 76. Latvia 127.Sri Lanka
26. Cape Verde 77. Lebanon 128.Sudan

27. Chile 78. Libya 129.Sweden

28. China 79. Lithuania 130.Switzerland
29. Colombia 80. Luxembourg 131.Syria

30. Congo - Kinshasa 81. Macedonia 132.Taiwan

31. Costa Rica 82. Madagascar 133.Tajikistan
32. Cote d’lvoire 83. Malawi 134.Tanzania
33. Croatia 84. Malaysia 135.Thailand
34. Cuba 85. Malta 136.The Netherlands
35. Curagao 86. Mauritius 137.Togo

36. Cyprus 87. Mexico 138.Trinidad and Tobago
37. Czech Republic 88. Moldova 139. Tunisia

38. Denmark 89. Mongolia 140.Turkey

39. Dominica 90. Morocco 141.Uganda

40. Dominican Republic 91. Mozambique 142.Ukraine

41. Ecuador 92. Myanmar 143.United Arab Emirates
42. Egypt 93. Namibia 144.United Kingdom

43. El Salvador 94. Nepal 145.United States of America
44. Estonia 95. New Caledonia  146.Uruguay

45. Ethiopia 96. New Zealand 147.Uzbekistan

46. Fiji 97. Nicaragua 148.Venezuela

47. Finland 98. Nigeria 149.Vietnam

48. France 99. Norway 150.Yemen

49. Georgia 100.0man 151.Zambia

50. Germany 101.Pakistan 152.Zimbabwe

51. Ghana 102.Palestine

On the occasion of launching the third issue of the eleventh volume
of the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
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and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, September 30, 2023
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The Forensics in Criminal Proceedings:
From Theory to Practice or
How to Prevent Limitations

Andrei Zarafiu

Abstract: In the beginning of the current century, a new paradigm of as-
sessing the rules in criminal proceedings has been emphasized, more specif-
ically in those criminal cases in which a new trend in applying methodology
of criminal sciences is arisen. There is no doubt that the new concept of
preventing limitations in assessing the means of the forensics which are di-
rectly involved in the process of delivering the criminal decisions has al-
ready been accustomed. The current paper focuses on the new concepts of
the forensics applicable in criminal proceedings, in such a manner not to
exceed the legal framework of criminal procedure law, on the one hand,
and to prevent any limitations which should be imposed, on the other hand.
In this context, it has been observed that the methodology of investigation
through means and instruments of the forensics has reached new dimen-
sions, unavoidable ones. The culture of the forensics is, at the moment, of
high interest for the judicial activity of criminal proceedings and, for this
reason, a new approach in this matter is expected to be expressed by the
legal doctrine in criminal matters.

Key Words: Criminal Law; Criminal Proceedings; Forensics; Tools of Inves-
tigation; Judicial Decision; Doctrinal Approach; Jurisprudence; Indictment
Act; Judgment Solution; Romania.

Introduction

Why limitations on the forensics in criminal proceedings? This question
has been arisen a few years ago, while the theory and practice both in the
field of the forensics and the criminal procedure law have been involved
in a kind of disputatious remarks and contradictory opinions, and creat-
ed, therefore, a more unaccountable vision upon the legal provisions and
solutions pronounced in criminal matters. The general context of the
means of the forensics which are imperatively necessary in the core pro-
cess of assessing the legal and pertinent judicial decision has currently no
perspective to highlight a final decision for such dispute.
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As a general principle of law, it is imperious to decree in a criminal
case and to deliver the final decision in such a manner to avoid any un-
lawful solution. Moreover, only one additional discussion comes to final-
ize its misunderstandings and is less complicated to be expressed as
a point-to-point observation. In this respect, no limitations are to be im-
posed in the larger spectre of the forensics although they are, in a few
cases, pointed out by the legal doctrine.

It is obvious that there is no a unique solution presented by the legal
doctrine, so that the legal framework has suffered, from a theoretical
perspective, because of the misunderstanding, which has not been clari-
fied till the moment. Consequently, it is the doctrine’s responsibility to
find pertinent and comprehensive solutions, whose harmonization with
the legal provisions in criminal matters should imperatively be admitted
both by the doctrine and jurisprudence. For this reason, the theory of the
forensics and the practice expectations would be protected from any lim-
itations which would be imposed. Moreover, the legal doctrine has taken
into consideration that an illegal act of the forensics will develop and
produce consequences on the judicial decision which will be given by the
courts of law.

In a few doctrinaire opinions, the theoreticians have expressed their
points of view in accordance with the new trends of the above-stated
disputation. Although there is no unanimous solution found in the mat-
ter, the legal doctrine continues to deliver opinions more and more un-
derstood and closed to the solutions coming from practice. Following the
trend, it is expected that a joint solution of how to prevent limitations in
the matter of the forensic involvement in criminal proceedings will be
submitted in the next future.

Principles of the forensic involvement in criminal proceedings

First of all, it should be emphasized that the criminal proceedings are
from the very beginning in a close correlation with the forensics. It is
thus a general remark, viewed as a principle of the forensic involvement
in criminal proceedings. Having in regard its orientation to the basic pro-
cedures and rules which are usually used by the forensic experts in order
to achieve their goals in the field of criminal proceedings, it is beyond
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doubt that their role in strengthening framework of the forensic in-
volvement in criminal proceedings should not claim any difficulties.!

Despite this remark, the forensics has faced during the years several
drawbacks, which could be viewed as limitations. From a theoretical
point of view, it has been highlighted that “whilst there are standardised
(and in some jurisdictions accredited) internal and external laboratory,
regulatory and jurisdictionally based processes, practices and expert cer-
tifications in place to direct that expert evidence is firmly rooted in de-
fensible analysis and inference, historic failings have served to illustrate
that gaps may remain.”?

The jurisprudence also has been confronted with cases in which the
forensics was unable to submit appropriate solutions to be taken into
consideration by the courts of law in order to pronounce the legal and
evidence-based solutions coming from the forensic reports. Although it is
not possible for the courts of law to give decisions based exclusively on
the forensic reports, the practice is usually accustomed with certain situ-
ations in which it would be possible if the case law will allow them to do
so. In these circumstances, it is obvious that there is no limitation in the
field of solving the criminal cases directly because of the management of
the forensics and its involvement in practice.

The proportionality of the forensics in criminal proceedings came
from the necessity to adapt the scientific tools of investigation to the
needs of the judgment to finalize the criminal case through the legal deci-
sion. Basically, this principle creates some discussions from the point of
view of the general concept of law and particularly of the general theory
of forensic science, also advanced by the legal doctrine.? In this matter, it
has been pointed out that “due to the fact that the majority of current

-

See OVERILL, R. E. and J. COLLIE. Quantitative Evaluation of the Results of Digital Forensic
Investigations: A Review of Progress. Forensic Sciences Research [online]. 2021, vol. 6,
no. 1, pp. 13-18 [cit. 2023-08-10]. ISSN 2471-1411. Available at: https://doi.org/10.10
80/20961790.2020.1837429.

See CARR, S, E. PIASECKI and A. GALLOP. Demonstrating Reliability through Transparen-
cy: A Scientific Validity Framework to Assist Scientists and Lawyers in Criminal Procee-
dings. Forensic Science International [online]. 2020, vol. 308, p. 110110 [cit. 2023-08-10].
ISSN 0379-0738. Available at: https://doi.org/10.1016/j.forsciint.2019.110110.

See MAGHERESCU, D. Teoria generald a expertizelor criminalistice. 1-a ed. Bucuresti: Ha-
mangiu, 2021, pp. 227-248. ISBN 978-606-27-1804-6.
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court cases are publicly available and often dramatized in entertainment
media, the public perception of forensic science can be misunderstood.”*

From a practical perspective, it has been admitted that, in order to
proceed to carry out the forensic investigation, some specific standards
have been taken into consideration by the scientists. They are primarily
focused on the rules and instruments of achieving the forensic investiga-
tion reports. In this context, it has been advanced the idea that “usually,
the tools and devices used by the forensic experts are divided into two
categories. It is about the tools used to the crime scene investigation and
the tools used in the activity of laboratory, knowing the fact that the fo-
rensic expertise involves two stages of achievement - the crime scene in-
vestigation and the investigation of laboratory.”s

In fact, the scientific tools and devices are authorized by the law and
allow the forensic experts to carry out the forensic expertise during the
criminal proceedings. In this matter, and taking into account the above-
stated remarks, it is obvious that there is no limitation to be imposed by
the practical issues for the judicial instruments of carrying out the crimi-
nal decisions.

Equally, the forensic involvement in criminal proceedings is a key
principle applicable in several criminal cases, which requires specialized
knowledge from the other sciences than the legal one. The right transpo-
sition of the knowledge into the criminal decisions which will be given by
the courts of law at the end of criminal proceedings appears in this con-
text as a natural connection to the general feature of the judicial process
of solving the criminal cases. There is no ubiquity in relation with the
other issues relative to criminal proceedings, as long as the declared
scope of its activity is that of “protecting the innocent from wrongful
convictions.”®

ES

See BIJU, A, K. HAMBLY and A. JOSHI. The Complexity of Forensic Science in Criminal In-
vestigations: Is There a Gold Standard?. In: M. CLAYTON and N. ABBAS, eds. Voices of Fo-
rensic Science - Are We There Yet? The Golden Standards of Forensic Science [online]. 2021,
vol. 1, no. 1, pp. 7-26 [cit. 2023-08-10]. ISSN 2563-8874. Available at: https://jps.library.
utoronto.ca/index.php/forensic/article/view/36288.

5 See MAGHERESCU, D. Teoria generald a expertizelor criminalistice. 1-a ed. Bucuresti: Ha-

mangiu, 2021, p. 228. ISBN 978-606-27-1804-6.

6 See DANNECKER, G. Truth-finding as an Intermediate Goal of Criminal Proceedings and
Its Limits. In: A. FARKAS, G. DANNECKER and J. ]ACSO, eds. External, Internal and Criminal
Investigations of Criminal Offences Affecting the Financial Interests of the European Union
[online]. 1sted. Budapest: Wolters Kluwer, 2022, pp. 165-169 [cit. 2023-08-10]. ISBN
978-963-594-122-3. Available at: https://euinv.uni-miskolc.hu/study.
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The only one solution which could be adopted by the judiciary in
criminal matters is organized around the forensics more than a simple
procedure carried out along with the other instruments which help the
judicial bodies in making legal solution by solving the criminal cases.
Consequently, the procedure of solving the criminal cases by means of
the forensics is not alimitation imposed by the law from the general
principles of criminal proceedings. Moreover, it particularly does mean
alternative tools of criminal procedure law, able to intervene in serious
cases of murder, crimes committed with violence, and so on.

In the matter of practice, it has been observed that these tools of the
forensics do not involve the empirical studies of criminality, but they are
just linked to the criminal cases from the moment of the forensic experts’
engagement to submit the forensic reports. In fact, the forensic involve-
ment in criminal proceedings is the result of the interdisciplinary charac-
ter of the judicial procedure, which allows the forensic science to submit
conclusive remarks on the issues of criminal proceedings.

Taking into consideration all these aspects of the theory and practice,
it could be emphasized that the principle of the forensic involvement in
criminal proceedings means useful judicial instruments of finding appro-
priate solutions, in purpose to achieve the best practice results coming
from the forensics. Moreover, the science of the forensics does not know
any limitation by the judicial bodies who are particularly interested in
gathering information and conclusive evidence which could be used for
their effort in giving solution and decision-making process.

Current jurisprudential achievements

According to the general theory of forensic science which advances the
idea of no existing limitations of the forensics in criminal proceedings, it
is obvious that the practice has been directed to respecting the general
principles of law, on the one hand, and to respecting the specific princi-
ples of the forensics, on the other hand. The main target of the judicial
bodies has been focused on the issue of how to prevent limitations in the
matter of developing the criminal proceedings within the legal frame-
work.

(1) Certain solutions pronounced in the field of jurisprudence are thus
relevant in the field of preventing limitations regarding the forensics
in criminal proceedings. These solutions are more comprehensive
viewed and assessed in the criminal cases of serious crimes, while
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the involvement of the forensic science means a decisive process.
Among other cases, analysing the drugs issues related to the foren-
sics in criminal proceedings appears as a well-done solution to exam-
ine those cases in which the procedure of gathering evidence is in
a close relation with the forensics and its scope.

In the matter of fact, trafficking in cigarettes committed in transna-
tional context supposes the interference of the forensics in criminal pro-
ceedings. In order to clarify the source of fiscal tobacco stamps applied
on the cigarette packets stemming from trafficking in illegal operations,
the court of law has pointed out that it is necessary to order their exami-
nation under the forensic expertise.” The forensic report submitted in re-
lation to this solution has highlighted that “the owner of the licence trad-
ing rights for tobacco has reported that the blanks picked up by the in-
vestigative bodies are not ordered by the [...], and regarding the fiscal
stamps [...], it has been established that they were not made by a poly-
graphic industrial unit specialized in manufacturing the fiscal stamps
[...]”.8 Considering these aspects, it has been established that the exam-
ined cigarettes are counterfeit goods. At the same time, during the foren-
sic expertise, the experts have stated that the samples of cigarettes are
“tobacco derived products, tobacco precursors. It has been also stated
that such derived products can be used in manufacturing cigarettes and
can be added to a mixture of tobacco for cigarettes.”®

The High Court of Cassation and Justice of Romania has considered
illegal and unjustified the solution of criminal sentence pronounced by
the first instance to acquit the defendants. The de facto situation has been
analysed in accordance with the offences committed and the indictment
act submitted by the prosecutor to the court of law, as well as with taking
into consideration the situation of criminal case. It has been appreciated,
under the clandestine modus operandi of committing illegal operations,
the huge number of perpetrators involved and the activity of trafficking
in cigarettes stored in a clandestine industrial unit, that the products

7 See Decision of the High Court of Cassation and Justice of Romania Ref. No.257/A/2022
[2022-12-09].

8 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 257/A/2022
[2022-12-09].

9 See Decision of the High Court of Cassation and Justice of Romania Ref. No.257/A/2022
[2022-12-09].
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were stored in a clandestine commercial space.l0 The entire criminal ac-
tivities have stated that there is no an occasional association of criminal
purpose, but more particularly the defendants have understood that they
proceeded to relocate an illegal cigarette manufacturing unit, which con-
sisted both in moving the tobacco and the additional materials as well.11

(2) The jurisprudential solutions pronounced by the courts of law pro-
vide a constant trajectory in the matter of assessing the forensic re-
ports in such a manner to avoid any limitations which might be im-
posed by the forensic science. In fact, no involvement of the forensics
should be accepted by the courts of law, beside the legal provisions
regulated by the Code of Criminal Procedure. This is because in cases
of culpable homicide, the forensic involvement in pronouncing the
judicial decision is ordered by the court of law, which cannot exceed
the law provisions.

In this context, the court of law has stated, based on the forensic ex-
pertise, that the causality relation between the culpable behaviour of the
defendant and the victim’s death existed and, consequently, the defend-
ant has been convicted in accordance with the form of guilt in committing
that crime. The first instance’s solution has been subject of criticism by
the defendant who has argued that the crime is not provided by the crim-
inal law,'2 and, therefore, he is entitled to be exonerated from the crimi-
nal liability.

The forensic expertise report does not create a basic framework in
which the judicial bodies would experience difficulties in assessing its
conclusive results.13 However, based on these conclusions submitted by
the forensic expert to the court of law, the defendant has opined that be-
tween the legal behaviour of criminal conduct and the result of the vic-

10 See Von LAMPE, K. The Illegal Cigarette Trade. In: M. NATARAJAN, ed. International and
Transnational Crime and Justice [online]. 2n ed. Cambridge, UK: Cambridge University
Press, 2019, pp. 49-54 [cit. 2023-08-10]. ISBN 978-1-108-59729-6. Available at: https://
doi.org/10.1017/9781108597296.008.

11See Decision of the High Court of Cassation and Justice of Romania Ref. No.257/A/2022
[2022-12-09].

12 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].

13 See YOUNGGREN, J. N., M. C. GOTTLIEB and C. L. BONESS. Forensic Consultation. In: C. A.
FALENDER and E. P. SHAFRANSKE, eds. Consultation in Psychology: A Competency-based
Approach [online]. 1sted. Washington, DC: American Psychological Association, 2020,
pp. 239-251 [cit. 2023-08-10]. ISBN 978-1-4338-3141-6. Available at: https://doi.org/10.
1037/0000153-014.
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tim’s death there is no causality relation!* which could generate his pun-
ishable liability.

The forensic conclusions do not allow assessments in terms and con-
ditions provided exclusively by the defendant, as long as it is a subjective
opinion expressed on the criminal case in which he/she was convicted by
the court of law. Consequently, the expert opinion should primarily be
analysed by the court of law, which is thus entitled to establish the typi-
cal feature of the criminal conduct. Therefore, it is not enough to simply
verify the similitudes between the criminal conduct provided by the
criminal law and the criminal behaviour subject to the criminal liability.
Moreover, it is required to verify whether the result produced by the
crime committed is the consequence of the criminal conduct which sup-
ported the crime.15

Although the causality relation is not expressly stated by the incrim-
ination rules which regulate the criminal act, its existence is, under the
logical syllogism, derived from the result provided by the rules as the
consequence of the criminal behaviour. According to these remarks, the
court of law has referred to “the theory of objective imputing of result,
established in different foreign legal systems, the theory which, even ver-
ified, and equally the causality relation is constituted in a veritable meth-
od of verifying the imputable character of the result produced to the per-
petrator. The method supposes a two-step mechanism of verifying: in the
first step, it is searched if the action of factor has created a dangerous
state for the social value protected, followed by the second step, to verify
if this dangerous state has immediately caused the typical result.”16

Theoretically speaking, the forensic report could provide informa-
tion on the criminal conduct approached by the defendant in committing
the criminal act, but any theoretical remark should be taken into account
by the court of law in assessing the forensic conclusions and pronouncing
the judicial decision. In other words, the court of law will not be held on
the forensic theoretical appreciation regarding the de facto elements of
the crime committed.

14 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].

15 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].

16 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].
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Actually, such proposals could be submitted by the forensic experts,
but the courts of law have imperatively to analyse the entire circum-
stances in which the crime was committed. From this point of view, it has
been pointed out that “the importance of assessing the forensic expertise
reports results also from the manner in which the critics of the parties
involved, related to the forensic conclusions, are rejected by the judicial
bodies, as long as there is no contrary forensic opinion provided in the
criminal case. Nevertheless, in a situation in which there are contrary
opinions expressed by an independent forensic expert called by the par-
ties involved in criminal case, the judicial bodies are not obliged to affirm
a positive value for these opinions.”1?

From ajudicial point of view, it has been stated that the theory of
“equal risk” advanced by forensic expert does not concord with the judi-
cial system’s imperative of finding the truth in criminal cases and con-
victing the defendant in accordance with the guilt of committing the
crime. By the definition, the defendants are interested in finding the most
appropriate legal ways of exonerating themselves from criminal liabil-
ityl8 and, in order to achieve this goal for them, they are usually prone to
changing the judicial framework of analysing the criminal case by the
court of law. In this regard, the defendant has used the theory of “equal
risk” under the above-stated second step of analysing the criminal case,
also called as the theory of objective imputation.t?

Controversies and proposed solutions

In order to avoid any form of limitations which do not fit to the judicial
system’s rules, principles and procedures, it is imperative for the parties
involved in the criminal cases to leave the controversies out and to pro-
pose some pertinent solutions which could be basis for the next solutions
covered by the courts of law in practical cases.

17 See MAGHERESCU, D. Assessing the Means of Evidence by Forensic Reports in Criminal
Cases of Business. Perspectives of Law and Public Administration [online]. 2022, vol. 11,
no. 4, pp. 532-544 [cit. 2023-08-10]. ISSN 2601-7830. Available at: http://www.adjuris.
ro/revista/articole/An11nr4/6.%20Lucrare-2-Magherescu%20Delia%20EN.pdf.

18 A comprehensive point of view could be viewed in a similar judicial framework in ZARA-
FIU, A. and C. BALAN. Despre posibilitatea pronuntirii solutiei de achitare in procedura
simplificatd a recunoasterii invinuirii. Doctrind si Jurisprudentd. 2019, no. 1, pp. 157-170.
ISSN 2501-8515.

19 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].
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In order to respect the judicial framework created as a consequence
of the crime committed while the court of law has been invested with, the
forensic involvement in the final decision, which will be pronounced by
the court of law, is determined by the manner in which the case is as-
sessed by the judges.2° Approaching the forensics from the perspective of
assessing the report conclusions in those criminal cases in which it has
been ordered, some issues could arise:

+ the proposed solution submitted by the forensic expert could not be
always in concordance with the judges’ assessment;

+ the dangerous state created by the defendant could be diminished by
the forensic expert unintentionally;

+ the forensic expert could exceed his/her own competencies and bear
away deliberately from the real issues stated by the courts of law.

Despite the above-stated remarks which are usually discussed in
practice, the controversies should be analysed regarding the typical re-
sult of the crime committed, which, from the point of view of the criminal
investigative activities carried out, has exceeded the defendant’s con-
trol.21 Moreover, the issue of “equal risk” supposes that, in some particu-
lar circumstances, the imputation in criminal matters will be removed in
those cases in which “it is stated that the result would also have pro-
duced certainty in the hypothesis of alternative lawful perfect conduct. In
this situation, the dangerous state is not that materialized in the result,
but is being produced indifferent of the permissible or impermissible
character of the behaviour analysed.”22

Consequently, it has been appreciated by the defence that the de-
fendant is entitled to reclaim the equal risk in the involvement in crimi-
nal imputation, strengthening the above-stated theory on the alternative
criminal conduct and, therefore, understanding the result of the criminal
act committed.

Moreover, the syllogism of in dubio pro reo, applied as a fundamental
judgment of criminal proceedings in those cases in which there is no evi-

20 See MAGHERESCU, D. Assessing the Means of Evidence by Forensic Reports in Criminal
Cases of Business. Perspectives of Law and Public Administration [online]. 2022, vol. 11,
no. 4, pp. 532-544 [cit. 2023-08-10]. ISSN 2601-7830. Available at: http://www.adjuris.
ro/revista/articole/An11nr4/6.%20Lucrare-2-Magherescu%20Delia%Z20EN.pdf.

21 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].

22 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].
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dence enough to support the indictment act on the crime committed, is
not equally assessed to the final decision made by the court of law.23

Basically, there is no judgment to consider that a perpetrator could
be exonerated by the criminal liability in cases in which the result of
his/her own criminal behaviour would be the same if the legal provisions
would have been respected. For this reason, the court of law has been in-
vested with the defendant’s request of appeal in cassation with the main
reason that the offence is not incriminated by the criminal law in force
which, in fact, directs to the impunity solution.?* The reason has been
submitted by defence to the higher court of law, whose argument has
been based on that the first instance’s solution is more featured by the
reasoning of missing probative support, infringing the principle in dubio
pro reo.

Despite this general remark which has been submitted by the de-
fence in the last stage of appealing to the higher court of law, it is appre-
ciated that the criminal cases should imperatively be assessed from the
perspective of the objective theory of criminal liability,2> on the one hand,
and the consequences of the crime committed, on the other hand, being
concordant with the connection between the objective elements of the
crime committed. Otherwise, the defendant would be exonerated from
the indictment act provided by the prosecutor.

A similar situation has been discussed by the legal doctrine in crimi-
nal matters, which has emphasized the issue of establishing the criminal
liability in cases of attempt.2¢ For this reason, it has been highlighted that
“it should be assumed that within the “irremovable doubts” referred to in
this principle, apart from the doubts as to how the event subjected to
criminal law evaluation proceeded, there are also doubts as to how it

23See SUMMERS, S. ]J. The Epistemic Ambitions of the Criminal Trial: Truth, Proof, and
Rights. Quaestio facti [online]. 2023, vol. 4, no. 1, pp.249-272 [cit. 2023-08-10]. ISSN
2604-6202. Available at: https://doi.org/10.33115/udg_bib/qf.i1.22809.

24 See Decision of the High Court of Cassation and Justice of Romania Ref. No. 594/RC/2022
[2022-11-17].

25See FEELEY, M. M. Criminal Justice as Regulation. New Criminal Law Review [online].
2020, vol. 23, no. 1, pp. 113-138 [cit. 2023-08-10]. ISSN 1933-4206. Available at: https://
doi.org/10.1525/nclr.2020.23.1.113.

26 See WANTOLA, M. Criminal Liability for Attempt. An Attempt at a New Perspective. Czaso-
pismo Prawa Karnego i Nauk Penalnych [Journal of Criminal Law and Penal Studies]
[online]. 2021, vol. 25, nr 4, pp. 69-93 [cit. 2023-08-10]. ISSN 2719-6569. Available at:
https://www.czpk.pl/index.php/zeszyty-archiwum/michal-wantola-odpowiedzialnosc-
karna-za-usilowanie-proba-nowego-spojrzenia.
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would have proceeded, had it not been for the perpetrator’s apprehen-
sion. On the other hand, assuming that a profit-driven perpetrator, aware
of the value of two things [...], would take the less worthy one, would be
far from common sense and, therefore, impossible to accept.”??

Conclusions

The study conducted on the topic of the current paper has concluded cer-
tain points of view regarding the newer vision of the legal doctrine ex-
pressed on the forensic involvement in criminal proceedings. Although
there is no unitary solution advanced by the doctrine, the jurisprudential
references come to emphasize that the new generation of approaching
the issue of the forensics in criminal proceedings is already arisen.

The issue of the forensics in criminal proceedings is currently dis-
cussed by the legal doctrine from several perspectives. One of the main
reasons of approaching the judicial solutions delivered in criminal cases
with the observance of the legal provisions in criminal matters accord-
ingly is focused on the respect of the theory of the “multidimensional as-
sessment” and the practice observation.

The issue also involves the manner in which both theoreticians and
practitioners are responsible for the idea of how to prevent limitations in
those criminal cases in which the judicial bodies have ordered the foren-
sic expertise in order to clarify the basic elements regarding the crime
committed, the perpetrator as well as the circumstances in which the
crime was committed.

Last but not least, the study has revealed that the evidence submitted
through the forensic reports in criminal cases of serious crimes (i.e., vio-
lent murder) should be analysed and assessed in accordance with the en-
tire means of evidence administered by the judicial bodies, both in the
investigative stage and in the judgment stage of criminal proceedings,
without any infringement of the defendant’s procedural rights.28 The
same situation should be provided in cases in which the procedural cir-

27 See WANTOLA, M. Criminal Liability for Attempt. An Attempt at a New Perspective. Czaso-
pismo Prawa Karnego i Nauk Penalnych [Journal of Criminal Law and Penal Studies]
[online]. 2021, vol. 25, nr 4, p. 70 [cit. 2023-08-10]. ISSN 2719-6569. Available at: https://
www.czpk.pl/index.php/zeszyty-archiwum/michal-wantola-odpowiedzialnosc-karna-za-
usilowanie-proba-nowego-spojrzenia.

28 See ALLEN, R. ], ]. L. HOFFMANN, D. A. LIVINGSTON, A. D. LEIPOLD and T. L. MEARES.
Comprehensive Criminal Procedure. 5" ed. New York: Wolters Kluwer, 2020. 1776 p. As-
pen Casebook Series. ISBN 978-1-5438-0436-2.
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cumstances of the criminal case admit that there is no reason to impose
limitation and to generate different judicial solutions in practice.

Considering all these aspects, the major assessment of the forensic
involvement in the field of criminal proceedings is thus carried out in ac-
cordance with the respect of the entire principles of the justice in crimi-
nal cases. In this regard, the solutions delivered by the courts of law
mean a useful judicial instrument as a guarantor of the fact that any limi-
tation will be promoted with the infringement of the legal provisions in
criminal matters.
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Statusové otazky platformovej prace?

Status Issues of Platform Work

Helena Barancova

Abstract: The subject of the author’s analysis is the performance of work
for digital platforms, which is currently developing very dynamically and is
significantly ahead of legal regulation. The first legal regulation of work
performed for digital platforms at the level of the European Union will be
the upcoming directive on improving the working conditions of persons
working through digital platforms. The author examines the draft of the
aforementioned directive, especially its legal consequences for the legisla-
tion of the Slovak Republic. Since the work for digital platforms with algo-
rithmic management often does not meet either the legal characteristics of
“dependent work” or the legal characteristics of “independent work”, the
author de lege ferenda proposes a legislative solution to the status issues of
persons working for digital platforms also by means of a reassessment of
the current normative definition of the term “dependent work” as well as
the term “employee” which, according to the legal status de lege lata, is de-
fined significantly narrower compared to the personal scope of the pro-
posed directive. In this way, it would be realistically possible to ensure the
social protection of natural persons working for digital platforms in the
near future.

Key Words: Labour Law; Digital Labour Platforms; Employee; Employer;
Employment Relationship; Employment Status; Self-employed Status; Sub-
ordination; Legal Presumption of Employment Relationship; Control of
Work for Platforms; the Slovak Republic.

Abstrakt: Predmetom analyzy autorky je vykon prdce pre digitdlne plat-
formy, ktord sa v sucasnosti velmi dynamicky rozvija a md vyrazny pred-
stih pred prdvnou reguldciou. Prvou prdvnou reguldciou prdce vykondva-
nej pre digitdlne platformy na trovni Eurdpskej tinie bude pripravovand
smernica o zlepSeni pracovnych podmienok oséb pracujiicich prostrednic-

-

Prispevok bol pripraveny v ramci rieSenia vyskumného projektu financovaného Agentu-
rou na podporu vyskumu a vyvoja ¢. APVV-18-0443 s ndzvom ,Prieniky pracovného prdva
do inych odvetvi stikromného prdva (a vice versa)“, zodpovedny riesitel’ prof. JUDr. Mgr.
Andrea Ol$ovska, PhD.
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tvom digitdlnych platforiem. Autorka skiima ndvrh uvedenej smernice, oso-
bitne jej prdvne ndsledky na zdkonodarstvo Slovenskej republiky. KedZe
prdca pre digitdlne platformy s algoritmickym riadenim nenapliia casto
prdvne znaky ,zdvislej prdce®, ani prdvne znaky ,nezdvislej prdce”, autorka
de lege ferenda navrhuje legislativne riesenie statusovych otdzok osob pra-
cujtcich pre digitdlne platformy aj pomocou prehodnotenia doterajsieho
normativneho vymedzenia pojmu ,zdvisld prdca”, ako aj pojmu ,zamestna-
nec”, ktory je podla prdvneho stavu de lege lata pojaty podstatne uZsie
v porovhani s osobnou pdésobnostou navrhovanej smernice. Tymto spdso-
bom by bolo do blizkej budticnosti redlne mozné zabezpecit' socidlnoprdvnu
ochranu fyzickych osob pracujicich pre digitdlne platformy.

KTltcové slova: Pracovné prdvo; digitdlne pracovné platformy; pracovnik;
zamestndvatel; pracovny pomer; status pracovnika; status osoby samo-
statne zdrobkovo ¢innej; subordindcia; prdvna prezumpcia pracovnhého
pomeru; kontrola prdce pre platformy; Slovenskd republika.

Vseobecna charakteristika

Digitalizacia meni svet prace, pracovnopravne vztahy, ako aj existujice
trhy prace. Zvysuje flexibilitu a zaroven prinasa urcité rizika v oblasti
zamestnanosti a pracovnych podmienok fyzickych oséb pracovne cin-
nych pre digitalne platformy. Nové technoldgie zaloZené na algoritmoch,
vratane automatizovanych monitorovacich arozhodovacich systémov,
umoZiuju osobitné spdsoby organizacie prace avo svojich désledkoch
spbsobuju velmi dynamicky narast poctu digitalnych pracovnych platfo-
riem. Pracu pre platformy vykonavaju fyzické osoby v mensej alebo vac-
Sej miere kontroly vykonu prace zo strany samotnej platformy, a to bud’
vyluéne online spésobom, alebo aj hybridnym sp6sobom, spojenim onli-
ne komunikacie s naslednou pracovnou ¢innostou, takpovediac na mies-
te.

Podstatné zvySovanie poctu digitdlnych pracovnych platforiem
urychlila aj pandémia ochorenia Covid-19. Podl'a nedavnych dokumentov
Eurépskej unie sa prijmy hospodarstva zalozeného na digitalnych pra-
covnych platformach v Eurépskej unii v poslednych rokoch niekol'’kona-
sobne zvysili. V roku 2025 sa o¢akava zvySenie poctu fyzickych osob pra-
cujucich prostrednictvom digitalnych platforiem na cca 43 miliénov.2

2 Bliz8ie pozri Proposal for a Directive of the European Parliament and of the Council on Im-
proving Working Conditions in Platform Work [2021-12-09]. COM (2021) 762 final.
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Dynamicky postupujicou digitalizadciou pracovného Zivota vznika fe-
nomén ,hybridného zamestnanca®, pricCom sa sicasne znizuje pocet tzv.
JKklasickych zamestnancov” s urcitou, po celé desatrocia budovanou so-
cidlnopravnou ochranou, a to nielen podl'a pravneho poriadku Slovenskej
republiky, ale i podl'a medzinarodnych pramenov, dohovorov Medzina-
rodnej organizacie prace, ako aj pravnych pramenov prava Eurdpskej
Unie. Ide nielen o Chartu zakladnych prav Eurépskej Unie, ale aj o celu ob-
last sekundarneho prava Eur6pskej tnie, taziskovo zamerant na ochra-
nu pracovnopravnych vztahov.

Individualizacia prace uskutoc¢novana cez rozne digitdlne platformy
vo svojich pravnych dosledkoch zasadnym spdsobom zasahuje do dote-
rajSieho pravneho vyvoja pracovného prava, osobitne do existujiceho
trhu prace. Automatizacia Sirokej Skaly pracovnych procesov pdsobi na
stalu redukciu zamestnancov, ¢im sa zamestnanie v pracovnom pomere
stava menej stabilné, menej isté a menej predvidatel'né.

Vznik novych druhov aspdsobov priace pod vplyvom digitalnych
platforiem nabera v sucasnosti tak vysoku dynamiku, Ze pravna regulcia
vyrazne zaostava, osobitne v ich Uprave pravneho statusu tak odberatela
prace, ako aj pravneho statusu fyzickych osob pracujicich pre platformy.
Tieto nové modely pracovnych vztahov su, Zial, stdle mimo oblast prav-
nej regulacie. Vztah medzi osobou pracujucou pre platformy a platfor-
mami nemusi napifiat’ znaky a poziadavky pre pracovnopravny vztah
v sulade s jeho vymedzenim vo vnuitrostatnom prave ¢lenského statu Eu-
ropskej Unie, s prihliadnutim na existujicu judikatiru Studneho dvora
Eurépskej Unie, aj ked’ digitalna pracovna platforma v istej miere kontro-
luje vykon préce.

V pripade platformovej prace ide o také nové druhy a spdsoby prace,
ktoré fyzicka osoba vykonava s vysokym stupniom samostatnosti a s vy-
raznym oslabenim subordina¢ného principu, ¢im ¢asto nenapliiia zakonné
poZiadavky pre status ,zamestnanec” (,pracovnik“), ale ani pre status
,samostatne zarobkovo ¢inna osoba“.3

3 Blizsie pozri TKADLEC, M. Zavisla prace v dobé modernich technologii a koronaviru.
Prdvni rozhledy. 2021, roc. 29, ¢. 5, s. 161-167. ISSN 1210-6410; a BARANCOVA, H. Nové
technoldgie v pracovnom prdve a ochrana zamestnanca (moznosti a rizikd). 1. vyd. Praha:
Leges, 2016. 202 s. Teoretik. ISBN 978-80-7502-176-2.
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Praca pre platformy stiera hranice medzi pracovnopravnym vzta-
hom a samostatnou zarobkovou ¢innostou.* Nespravna pravna klasifika-
cia fyzickych os6b pracujuicich pre platformy ma zavazné socidlno-pravne
dosledky vo vztahu k moznosti pristupu k socialnym pravam oséb vyko-
navajucich platformovi pracu, ktoré by im prislichali, ak by mali status
sZamestnanec”, respektive status ,pracovnik“ podla prava Eurodpskej
Unie. Ide hlavne o fyzické osoby pracujice pre také platformy, kde maju
platformy urcitd mieru kontroly vykonu ich prace a odmenovania.

Platformova praca bude v budicnosti vyznamnym spésobom ovplyv-
novat tiez cely zodpovednostny systém pracovného prava.> V case umelej
inteligencie by mal zamestnavatel' zndsat hmotna zodpovednost za ne-
spravne vystupy umelej inteligencie, aj ked’ sa neda vyldacit ani hmotna
zodpovednost zamestnanca, napriklad ak zamestnanec zamestnavatel'ovi
zavinene spdsobi skodu chybnymi pracovnymi postupmi.6 Socidlnoprav-
ne rizikd spojené s umelou inteligenciou nie si komplexne regulované
ani v ramci prava Eurdpskej unie, hoci v sticasnosti sa uz pripravuje na-
riadenie o umelej inteligencii, ktoré ma riesit rizika spojené s pouzivanim
urcitych systémov umelej inteligencie aj v oblasti pracovnopravnych
vztahov.” V navrhovanom nariadeni{ o umelej inteligencii sa upravuje
zoznam systémov umelej inteligencie pouzivanych v oblastiach zamest-
nanosti, riadenia zamestnancov a pristupu k samostatnej zarobkovej ¢in-
nosti, ktoré sa povazuju za vysoko rizikové. Eurdpsky zakonodarca pred-
poklada stanovit osobitné poziadavky na transparentnost tychto systé-
mov a umoznenie dohl'adu vykonavaného Clovekom, najma pokial ide
o oblast’ zakladnych socidlnych a I'udskych prav.

Popri pozitivach stéle flexibilnejSie pracovné modely prace nezabez-
pecuju zamestnancom, na rozdiel od Standardnych pracovnych pomerov,
dostato¢nu pracovnopravnu ochranu. Najma praca uskutociovana cez
digitalne platformy vyzaduje flexibilnych dodavatelov aje casto sporné

4+ Bliz8ie pozri BARANCOVA, H. a A. OLSOVSKA, eds. Priemysel 4.0 a pracovné podmienky.
1. vyd. Praha: Leges, 2018. 128 s. Teoretik. ISBN 978-80-7502-312-4.

5 Blizsie pozri FIALOVA, E. a J. MATEJKA. Pravo umélé inteligence jako problém efektivniho
propojeni technologie a lidské prace. Prdvni rozhledy. 2022, roc. 30, ¢. 6, s. 200-206. ISSN
1210-6410.

6 Bliz8ie pozri FIALOVA, E. a ]. MATEJKA. Pravo umélé inteligence jako problém efektivniho
propojeni technologie a lidské prace. Prdvni rozhledy. 2022, ro¢. 30, ¢. 6, s. 200-206. ISSN
1210-6410.

7 BlizSie pozri Proposal for a Regulation of the European Parliament and of the Council Lay-
ing Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) and
amending Certain Union Legislative Acts [2021-04-21]. COM (2021) 206 final.
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v sucasnosti urcit spravny pravny status fyzickej osoby vykondavajtcej
takuto pracu. Problémom je, Ze fakticky status takychto fyzickych osdb sa
pohybuje na rozhrani zavislej prace anezavislej prace a nezodpoveda
podl'a pravneho stavu de lege lata ani sicasnému vymedzeniu pojmu ,za-
visla praca“, ani pojmu ,zamestnanec”, respektive pojmu ,osoba samo-
statne zarobkovo €innd.“ Tym, Ze sa praca uskutociovana prostrednic-
tvom digitalnych platforiem stale viac individualizuje, fyzicka osoba je pri
jej vykone ¢asto zodpovednd len sama za seba, aj ked nie je podnikate-
l'om, lebo nespliia prevazni va¢sinu znakov podnikania, napriklad nepra-
cuje vo vlastnom mene za uUcelom zisku, nema kapital aje vo vztahu
k odberatel'ovi prace v ekonomickej zavislosti.

Priamo pred nasimi oami sa otvara celkom novy, iny, vysoko dyna-
micky svet prace, aky sme doteraz nepoznali. Nové digitalne formy prace,
osobitne platformova praca, biraju doterajsie tradi¢né predstavy o spo-
soboch vykonu zavislej prace, ako aj o spdsoboch vykonu nezavislej pra-
ce.

Automatizované riadenie pracovnych procesov (algoritmické riade-
nie) zo strany platformy (zamestnavatel'a) oslabuje tradi¢né ponatie pra-
covného pomeru ako osobno-pravneho zavazkového vztahu. Pri automa-
tizovanom monitorovani a riadeni pracovnych procesov bez pritomnosti
l'udského prvku je fyzicka osoba vykonavajica pracu identifikovatel'na,
pricom platforma a jej manazéri zostavaju ¢asto v anonymite, co sposo-
buje vysoky stupen zneistenia na strane osoby pracujucej pre platformu.
Ide hlavne o garantovanie ochrany osobnych idajov osdb vykonavajucich
pracu pre platformy. Pravne dpravy ohl'adne ochrany osobnych tidajov
priznavaji zamestnancom len individudlne prava a nedotykaju sa kolek-
tivneho pracovného prava, vratane ulohy zastupcov zamestnancov v ob-
lastiach poskytovania informacii a konzultacii a ilohy inSpektoratov pra-
ce pri presadzovani ich konkrétnych prav. Ide najma o algoritmické roz-
hodnutia, ktoré vyznamnym spdsobom ovplyviiuju pravne postavenie
0s6b pracujucich pre platformy.

Navrh novej smernice Eurépskeho parlamentu a Rady o zlepSeni
pracovnych podmienok v oblasti prace pre platformy?® (d’alej len ,navrh
smernice“) je primarne adresovany kateg6rii pracujucich nachadzajucich
sa na rozhrani pracovnopravneho vztahu a obchodnopravneho vztahu
avo svojich pravnych doésledkoch sa zasadne nedotyka tych, ktori su

8 Bliz$ie pozri Proposal for a Directive of the European Parliament and of the Council on Im-
proving Working Conditions in Platform Work [2021-12-09]. COM (2021) 762 final.
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»pravymi“ zamestnancami, a ani tych, ktori st ,pravymi“ Zivnostnikmi.
Navrh smernice vychadza z relativne Sirokého vymedzenia pojmu ,pra-
covnik” v zmysle doterajsej judikatiry Sidneho dvora Eurépskej tinie. Za
nepravi samostatne zarobkovd c¢innost navrh smernice povazuje Cin-
nost, ktort vykonava fyzicka osoba len formalne samostatne zarobkovo
¢inna, pri¢om spiiia podmienky pre status ,zamestnanec” (,pracovnik®),
a teda mala by byt vo vztahu k prislusnej platforme v pracovnopravnom
vztahu.

Primarne je cielom vysSie uvedenej novej smernice ochrana tych
0s0b, ktoré su nepravymi zZivnostnikmi, ktoré nemaju zaloZeny pracovny
pomer, aj ked' ich praca vykazuje pravne ¢rty pracovného pomeru. Eu-
répsky zakonodarca navrhom smernice prejavil dmysel poskytnuit zvy-
Senu ochranu pomocou zakonnej prezumpcie existencie pracovného po-
meru.

Je spravne, Ze zmienend pripravovand smernica o ochrane zamest-
nancov pri vykone platformovej prace hodla pravne ,uchopit” tento ne-
Standardny svet prace, v kKtorom sa pravny status fyzickej osoby vykona-
vajucej pracu bude zdsadne odvodzovat z povahy a skuto¢ného obsahu
vykonavanej prace, ato bez ohladu na pravnu formu, ktord si zvolili
zmluvné strany. Nemozno, na druhej strane, od eurépskeho zakonodarcu
ani pri pravnej Uprave platformovej prace oc¢akavat, Ze presne a detailne
urci Kritéria z hl'adiska prislusnosti prace do pracovného prava alebo ob-
chodného prava pre vsetky pripady vSeobecne, bez ohl'adu na okolnosti
konkrétneho pripadu. Ide skor o urcenie jasnejsich hranic medzi pojmom
»Zavisla praca“ a pojmom ,nezavisla praca“.

Problém prezumpcie pracovného pomeru nie je novou pravnou mys-
lienkou. Zakotvuju ju i v sicasnosti viaceré zahrani¢né dpravy a akceptu-
je sa aj v dokumentoch Medzinarodnej organizacie prace.’

1 Podoby platformovej prace

Praca uskutocniovana pre pracovné platformy je charakteristicka neexis-
tenciou spolo¢ného pracoviska, na ktorom pracuju viaceri zamestnanci,

©

BlizSie pozri Odporii¢anie Medzindrodnej organizdcie prdce ¢. 198 o pracovnom pomere
z roku 2006; STEFKO, M. Vymezeni zdvislé a nelegdin{ prdce. 1. vyd. Praha: Univerzita Kar-
lova v Praze, Pravnicka fakulta, 2013, s. 255-256. Studie z lidskych prav, ¢. 2. ISBN 978-
80-87146-72-9; atieZz BARANCOVA, H. Nové technolégie v pracovnom prdve a ochrana
zamestnanca (mozZnosti a rizikd). 1. vyd. Praha: Leges, 2016. 202 s. Teoretik. ISBN 978-80-
7502-176-2.
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ktori si navzajom voci sebe vytvaraju vzajomné vztahy, ale aj vztahy so
svojimi zastupcami zamestnancov za G¢elom ochrany svojich zaujmov vo
vztahu k zamestnavatel'ovi. Pri praci pre digitdlne pracovné platformy
v stulade s dohodnutou organizaciou prace sa vytvaraju digitilne komu-
nikacné kanaly.

Nie vSetky platformy pracuji ako online systémy. Niektoré v roznych
odvetviach hospodarstva pracuji ako ,sluzby na mieste“, napriklad jazdy
na zavolanie, donasky, dorucovatel'ské sluzby, upratovacie sluzby, sluzby
socialnej starostlivosti. Mozno pozitivne hodnotit, Ze platformova praca
je vyhodna nielen pre podniky z hl'adiska SirSieho pristupu k spotrebite-
I'om, ale ma vyznamné benefity aj pre spotrebitel'ov z hl'adiska lepSieho
pristupu napriklad k sluzbam, ktoré by boli inak taZsie dostupné. Na
druhej strane, praca uskutociiovana prostrednictvom digitalnych platfo-
riem ma tak vyznamné Specifické formy organizacie prace, Ze vytvara
oddvodnené pochybnosti o existencii ¢i drovni socidlnopravnej ochrany
tych, ktori ju vykonavaji.1? Najma algoritmické riadenie pracovnych pro-
cesov bez zasahu a dozoru ¢loveka ma potencial ohrozit osobu vykonava-
jucu platformovu pracu pri jednostrannom skonceni pravneho vztahu
s platformou a vymkyna sa tym zo vSeobecnej, historicky akceptovanej
ochrany zamestnanca pred neodévodnenym jednostrannym prepuste-
nim z prace. To sa dotyka aj inych problémov vykonu platformovej prace
so zasadnym vplyvom na faktické pravne postavenie oséb vykonavaju-
cich zavisla pracu.

Za prototypy novych druhov a spésobov prace pomocou digitalnych
platforiem sa povazuji vpraxi najmi platformy Uber arézne druhy
crowdworkingu.

Zakladnym tucelom prislusnej digitalnej platformy je mat €o najviac
zakaznikov (hospodarskych subjektov), atiez €o najviac dodavatelov
sluzieb (crowdworkerov). V niektorych pripadoch aj samotna digitalna
platforma ma podstatne aktivnejSiu dlohu v trojuholniku zadavatel, plat-
forma, dodavatel'. Ak je jej iloha vysoko aktivna, napriklad ak platforma
kontroluje vykon prace, urcuje alebo inak ovplyviiuje sposob vykonu
prace, vyuziva subordinacny princip pri vykone platformovej prace, mo-
Ze byt v pozicii zamestnavatel'a a osoba vykonavajtca v jej prospech pra-
cu zase v pozicii zamestnanca. Digitalna platforma nemusi mat pritom

10 Bliz$ie pozri BARANCOVA, H. Crowdworking a perspektivy digitalnej prace v budticnosti
alebo (Crowdworking - praca budicnosti)?. Prdvny obzor. 2019, ro¢. 102, €. 4, s. 291-302.
ISSN 0032-6984.
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ziadnu fyzickud infrastruktiru; méze mat len minimalny pocet zamest-
nancov, ktori organizuji vymenu medzi anonymnym davom l'udi zdcas-
tilujucich sa na plnenf jej zdkaziek.

Medzi samotnymi online posobiacimi platformami st rozdiely. Nie-
ktoré znich kontroluji svojich dodavatel'ov menej, iné viac. Platformy
poskytujd svojim klientom relativne Siroké spektrum moznosti vyberu
hlavne dodavatel'ov. Tymto spdsobom im (¢asto aj vel'kym a prosperuji-
cim hospodarskym subjektom) ulahcuja napriklad vyber konkrétneho
dodavatela.

Niektoré digitalne platformy, aj ked’ nie su v pozicii zamestnavatela,
v existujucej praxi uskuto¢niuju taktiez aktivity, ktoré tradicne prislicha-
ju zamestnavatel'ovi v pracovnom pomere, napriklad pri dojednavani od-
meny za vykondvanu pracu, ale aj v predzmluvnych pracovnopravnych
vztahoch.

Ak digitalna platforma plni len funkciu sprostredkovatel’a, nie je vo
vztahu k vykonavatel'ovi prace v pravnej pozicii zamestnavatel'a a fyzic-
ka osoba vykonavajica pracu nie je v pozicii zamestnanca. Ak prislusna
digitalna platforma nad ramec sprostredkovania kontroluje a vyhodnocu-
je napriklad aj priebeh vykonu prace fyzickej osoby, je v pravnej pozicii
zamestnavatel'a.

Na rozdiel od inych foriem nesStandardnych zamestnani, akymi su
ClastoCny pracovny uvazok alebo telepraca, crowdworking sa neuskutoc-
nuje v hierarchickej organizacnej Struktire zamestnavatel'ského subjek-
tu, napriklad v podniku, ale prebieha mimo ramca existujucich podniko-
vych Struktdr. Crowdworker sa nezacleniuje vykonom svojej prace do
podnikovych organiza¢nych Struktir svojho zmluvného partnera, odbe-
ratela prace. Decentralizované formy organizacie prace uskutocnované
prostrednictvom informacnych technolégii su charakteristické velmi
nizkymi mzdovymi ndkladmi, nizkymi nakladmi na dopravu cez internet,
nizSou potrebou kontroly vyrobného procesu s dérazom na konecny vy-
sledok prace. Takto uskutociiovana praca je pre podnikatel'a vel'mi efek-
tivna, nizko nakladova, aj napriek tomu, Ze jednotlivi dodavatelia prace
sa mdzu nachadzat vo velkej geografickej vzdialenosti, pretoze mozu
pracovat z roznych krajin ¢i svetadielov.

2 Platformova praca ako zavisla praca alebo nezavisla praca?

Z pracovnopravneho hl'adiska je zasadnou otazka, aky pravny status ma-
ju mat fyzické osoby vykonavajtce pracu pre prislusné platformy. Sprav-
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ne pracovné zaradenie fyzickych oséb pracujucich pre platformy do pri-
slusného pravneho rezimu je podstatne determinované spravnym prav-
nym vymedzenim pojmu ,zavisla praca“, ako aj pojmu ,nezavisla praca“,
respektive pojmu ,podnikanie”.

V stcasnosti existuju rézne pristupy, ¢i a ako pravne regulovat’ vykon
prace pre platformy. Podl'a doterajSieho pravneho stavu v pravnom po-
riadku Slovenskej republiky sa osobam vykonavajicim platformovi pra-
cu (pracu pre platformy) v priestore Eur6épskej inie prisudzuje vo vacsi-
ne pripadov status ,samostatne zarobkovo ¢innych oséb“. Podl'a odhadov
z doterajSej praxe az 9 z 10 platforiem prisudzuje tejto kategorii oséb sta-
tus ,samostatne zarobkovo ¢innej osoby“. Na druhej strane, existuje viac
nez 100 zahrani¢nych sidnych rozhodnuti s r6znymi vysledkami, tykaji-
cich sa posudzovania prace pre platformy. Cast’ tychto stidnych rozhod-
nuti posudzuje predmetnud pracu v prospech jej preklasifikovania na za-
visld pracu.1?

Jedno z najnovsich rozhodnuti Stidneho dvora Eurépskej tinie v prav-
nej veci posudzovania platformovej prace YODEL (C-692/19) zo dna 22.
april 2020 formuluje kritérid pre posudzovanie spravneho pravneho sta-
tusu osdb vykonavajicich platformovd pracu.l? Uvedené rozhodnutie
Sddneho dvora Eurépskej tinie v prvom rade poukazuje na vymedzenie
pojmu ,pracovnik“ podla prava Eurdpskej tunie, ktory je koncipovany
podstatne Sirsie ako je koncipovany pojem ,zamestnanec” podl'a zakona
¢.311/2001 Z.z. Zakonnik prace Slovenskej republiky v zneni neskorsich
predpisov (d'alej len ,,Zakonnik prace”).

Ked'Ze uvedené rozhodnutie Sidneho dvora Eurdpskej tinie sa doty-
kalo uplatiiovania smernice 2003/88/ES Eurdépskeho parlamentu a Rady
zo 4. novembra 2003 o niektorych aspektoch organizicie pracovného ca-
su,13 Sudny dvor Eurépskej inie v nom konstatuje, Ze citovana smernica
neobsahuje vlastny pojem ,pracovnik” pre ucely pracovného prava.t+

11 Bliz8ie pozri HIESSL, Ch. The Classification of Platform Workers in Case Law: A Cross-
European Comparative Analysis. Comparative Labor Law & Policy Journal [online]. 2022,
vol. 42, no. 2, s.465-517 [cit. 2023-07-24]. ISSN 1095-6654. Dostupné na: https://doi.
org/10.2139/ssrn.3982738.

12 Bliz8ie pozri Case of B v. Yodel Delivery Network Ltd [2020-04-22]. Judgement of the Court
of Justice of the European Union, 2020, C-692/19.

13 BlizSie pozri Directive 2003/88/EC of the European Parliament and of the Council of 4 No-
vember 2003 concerning Certain Aspects of the Organisation of Working Time. O] EU L 299,
2003-11-18, 5. 9-19.

14 BlizSie pozri Case of Holterman Ferho Exploitatie BV and Others v. F.L.F. Spies von Biilleshe-
im [2015-09-10]. Judgement of the Court of Justice of the European Union, 2015, C-47/14,
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Konkrétne pri posudzovani pravneho statusu kuriéra Stdny dvor
Eurépskej inie posudil, Ze fyzickad osoba vykonavajica tato ¢innost moZze
byt aj v pozicii pracovnika (zamestnanca), ak samostatnost’ vykonu jej
prace je len fiktivna, ak jej praca je viazana na osobny vykon bez moznos-
ti zastipenia a ak sloboda - pravo prijat alebo odmietnut urcité pracov-
né ulohy je minimalna.

Podl'a Sidneho dvora Eurépskej Ginie nemoZno povaZovat za pra-
covnika fyzickd osobu, ak:

4+ vykonava priacu samostatne a nezavisle a ma Sirokd $kalu slobody
rozhodovania, napriklad aj pri jej odmietnuti;

% jej nezavislost pri vykone prace nie je len fiktivna a chyba v fiom
znak subordinécie;

4+ mobZe uskutoctiovat pracu nielen osobne, ale aj prostrednictvom tre-
tieho subjektu;

4 je vysoko autonémna pri uréovani svojho pracovného ¢asu (bod 45
citovaného rozhodnutia Sidneho dvora Eurépskej tinie).

Vyssie uvedené rozhodnutie Sidneho dvora Eurépskej inie nadvazu-
je na uznesenie Eurépskeho parlamentu z roku 2019, ktory vyzval Eu-
répsku uniu k prijatiu razantnych opatreni v oblastiach rieSenia ne-
spravneho Kklasifikovania postavenia os6b vzamestnani a zlepSenia
transparentnosti pri pouzivani algoritmov, a to aj vo vztahu k zastupcom
zamestnancov.

V sticasnosti podl'a idajov Eurépskej tinie mdze ist aZ o 5 a pol mi-
libnov l'udi, ktori sd, napriek znakom zavislosti vykonavania prace pre
prislusnu platformu, bez potrebnej socidlnopravnej ochrany podla pra-
covného prava. Ide nielen o pravo na minimalnu mzdu, ale aj o pravo na
dovolenku, pravo na bezpec¢nost a ochranu zdravia pri praci, pravo na
pracovny Cas, pravo na nemocenské poistenie, pravo na starobné poiste-
nie ainé druhy poisteni.!5 Poistenie v oblasti socidlneho zabezpecenia
ustanovuje vylucne clensky stat Eurépskej tinie.

bod 42, ako aj Case of Union syndicale Solidaires Isére v. Premier ministre and Others
[2010-10-14]. Judgement of the Court of Justice of the European Union, 2010, C-428/09.

15 Bliz$ie pozri WARTER, ]. Zur Qualifikation plattformbasierter Arbeit. Das Recht der Arbeit.
2021,Nr. 2,s.127-134. ISSN 1028-4656.
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3 Navrh novej smernice o zlepseni pracovnych podmienok v oblasti
prace pre platformy

Najvyznamnej$im pravnym prameniom vykonu platformovej prace bude
v kratkom casovom horizonte uz spominand smernica Eurdpskeho par-
lamentu a Rady o zlepSeni pracovnych podmienok v oblasti prace pre
platformy (d’alej len ,smernica®), ktora je v komplexnom zneni predloze-
na do Eurépskeho parlamentu. Ako vyplyva zo samotného ndzvu smerni-
ce, smernica ma zdsadny ochranny tucel v oblasti prace pre platformy.
Hoci zasadne pripuasta vykon takejto prace formou zavislej prace i neza-
vislej prace, cielom navrhu smernice je, aby fyzické osoby pracujuce pre
platformy vykonavali platformovi pracu v spravnom pravnom reZime,
ato bud vpravom statuse ,samostatne zdrobkovo ¢innd osoba“ alebo
v pravnom statuse ,zamestnanec”. Predmetna smernica jednoznacne ne-
ustanovuje, Ze praca vykonavana fyzickymi osobami sa musi vzdy vyko-
navat' v pravnej pozicii samostatne zarobkovo ¢innej osoby alebo v prav-
nej pozicii zamestnanca.

Prirodzene, Ze hlavne podnikatelia by vel'mi uvitali, ak by nova
smernica vyslovne ustanovila kritéria pre urcenie, kedy je fyzickd osobu
nutné povazovat za samostatne zdrobkovo ¢innu osobu akedy za za-
mestnanca, kedy ide o zavisld pracu a v ktorych pripadoch vykonavana
praca vykazuje znaky nezavislej prace, presné rozliSenie ktorych chyba
i v doterajsSej legislative. Aj ked’ navrh smernice presne neustanovuje tie-
to diferencné znaky, bude do blizkej budicnosti vel’kou oporou pre zvy-
Senie ochrany prace vykonavanej pre rozne druhy platforiem (najma
s ohl'adom na tzv. ,nepravych Zivnostnikov“) a jej spravne zaradenie pod
pravny rezim zamestnanca (pracovnika) alebo pod pravny rezim osoby
samostatne zarobkovo ¢innej. Prdvna domnienka existencie pracovného
pomeru u platformovych zamestnancov sa ma uplatnit’ v ramci sidneho
konania ¢i spravneho konania, alebo aj v oboch konaniach.

Osobitnym ciel'om navrhu smernice je garantovat, aby osoby pracu-
juce pre platformy ziskali spravne pravne postavenie v zamestnani podla
svojho skuto¢ného vztahu s pracovnou platformou, a tym i pristup k pra-
covnym pravam a k SirSej socidlnopravnej ochrane (primat reality pred
zmluvnym dojednanim stran). Navrh smernice vychadza zo zasady pred-
nosti obsahu pred formou pravneho vztahu, ako aj zo zasady prezumpcie
existencie pracovného pomeru, ktora by sa uplatiiovala pri vSetkych sud-
nych konaniach aspravnych konaniach pred vnutrostatnymi organmi
Clenskych krajin Eurépskej tnie.
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4 Pravny status osoby pracujticej pre platformy

Pravne vyznamna Cast fyzickych oséb vykonavajucich pracovnu ¢innost
v Slovenskej republike pre platformy je v pozicii samostatne zarobkovo
¢innej osoby, aj ked' ich praca pre prislusnu platformu casto vykazuje
pravne charakteristiky vztahu podriadenosti a nadriadenosti.

Jednou z vyznamnych osobitosti prace vykonavanej pre digitalne
platformy je skutocnost, Ze platformy ako odberatelia prace pouZivaju
»algoritmické” riadenie, za ktorym sa skryva tiez podriadenost, ako aj
kontrola 0s6b vykonavajucich pracu pre platformy. Tieto automatizované
monitorovacie arozhodovacie systémy su casto nedostato¢ne transpa-
rentné a osoby vykonavajlce pracu pre platformy nemaju pristup k pro-
striedkom ochrany prava a k moznosti odvolat’ sa proti rozhodnutiam,
ktoré platformy prijimaju.

Samotnu povahu konkrétneho vztahu medzi prisluSnou platformou
a poskytovatel'om sluzby predurcuju najma okolnosti, ktoré obsahuje na-
vrh smernice, napriklad ¢i poskytovatel sluzby sam znasa riziko jej po-
skytovania a ¢i znaSa aj ostatné naklady spojené s jej poskytovanim - na-
priklad akou formou sa uskutoc¢iiuje odmenovanie. Podstatnou okolnos-
tou pri pravnej identifikacii vztahu medzi poskytovatelom sluzby a pri-
slusnou pracovnou platformou je tiez okolnost, kto z tychto subjektov,
poskytovatel' alebo platforma, rozhoduje napriklad o sposobe vykonu
poskytovanej sluzby, o cene sluzby Ci o Case, kedy sa bude vykonavat
sluzba. Clenské $taty Eurépskej tnie st povinné zaviest vhodné postupy
na overovanie a zabezpecovanie spravneho urcenia postavenia oséb pra-
cujucich pre platformy - ¢i by sa mali povaZovat za osoby v pracovhom
pomere v stlade s ich vnutrostatnym vymedzenim, a ak ano, je potrebné
ich preklasifikovat na zamestnancov (pracovnikov). Tym by sa malo za-
bezpecit, aby nepravé samostatne zarobkovo ¢inné osoby mali moZnost
ziskat pristup k pracovnym podmienkam podl'a pracovného prava.

Existuju aj starSie sudne rozhodnutia, na zaklade ktorych doslo
s u€inkami ex tunc k prekvalifikacii obchodnopravneho vztahu na pra-
covny pomer asucasne K prekvalifikacii pravneho statusu oséb samo-
statne zarobkovo ¢innych na zamestnancov, ¢o by vo svojich pravnych
nasledkoch mohlo do budicnosti sposobit’ nepredvidané vazne hospo-
darske dosledky pre samotné podnikatel'ské subjekty - platformy, vrata-
ne ohrozenia ich d’alSej existencie.

Ako jedno z relativne najstarsich stidnych rozhodnuti je odbornej ve-
rejnosti znamy sudny pripad zo Spojenych Statov americkych, v ktorom
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sud v spore proti firme Microsoft rozhodol, Ze tzv. nezavisli pracovnici,
ktori vo firme uZz dlhsie pracovali, maji podl'a obycajového prava pravny
status zamestnancov. Sidny spor trval pribliZzne osem rokov a v jeho za-
vere sa dosiahol zmier, na zaklade ktorého firma Microsoft vyplatila takto
zamestnavanym fyzickym osobam vo forme od$kodného okolo 97 mili6-
nov USD. Stidne rozhodnutie v tejto veci malo viacero pozitivnych efek-
tov. Nasledne firma zmenila svoju dovtedajSiu personalnu prax vo vztahu
k cca dalsim 3 000 pracovnikom a preklasifikovala im pravny status na
status ,zamestnanec.1® Tento i SirSej odbornej verejnosti znamy studny
spor sa v nasledujicich rokoch priaznivo dotkol aj tisicov zamestnancov
inych americkych firiem.

Aj v Slovenskej republike, nadvazne na pripravované prijatie vyssie
uvedenej smernice, moZe v najblizSej budicnosti dojst k pocetnym a vel-
mi komplikovanym sidnym sporom o urcenie pravnej povahy vztahu pri
vykone platformovej prace.

Spravne urcenie postavenia v zamestnani by malo byt podl'a navrhu
citovanej smernice zaloZené na zasade prednosti obsahu pred formou
pravneho tkonu zakladajiceho prislusny vztah fyzickej osoby k prislus-
nej platforme (primat reality pred dohodnutou pravnou formou). Pri ur-
Cenf tohto pravneho statusu sa ma vychadzat zo skuto¢ného vykonu pra-
ce a odmenovania. Pritom by sa malo zohl'adiiovat pouZzivanie algorit-
mov pri praci pre platformy. Pri takomto posudzovani, respektive urceni
pravneho statusu by sa ucastnici pravneho vztahu nemali teda posudzo-
vat' len podl'a toho, aky konkrétny vztah si vzajomne zmluvne dohodli.t”

16 BlizSie pozri Case of Vizcaino v. United States District Court for the Western District of
Washington [1999-05-12]. Opinion of the United States Court of Appeals, 1999, No. 98-
71388, ako aj Case of Donna Vizcaino, et al. v. Microsoft Corporation, et al.; Rebecca Hughes,
et al. v. Microsoft Corporation, et al. [2000-12-08]. Class Action Settlement Agreement of
the United States Court of Appeals, 2000; a Case of Vizcaino v. Microsoft Corporation
[2002-05-15]. Opinion of the United States Court of Appeals, 2002, No. 01-35494.

17 Bliz$ie pozri TINTERA, T. Domnénka existence pracovniho poméru v souvislostech tzv.
digitalnich pracovnich platforem. Societas et iurisprudentia [online]. 2022, ro¢. 10, €. 4,
s. 71-88 [cit. 2023-07-24]. ISSN 1339-5467. Dostupné na: https://doi.org/10.31262/13
39-5467/2022/10/4/71-88.
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5 VyvratiteI'na pravna domnienka existencie pracovného pomeru!s

Prezumpcia pracovného pomeru pri vykone platformovej prace, popri
skiimani skuto¢ného pravneho statusu osoby vykonavajucej platformovu
pracu, patri medzi dominantné myslienky navrhu predmetnej smernice.
Podl'a navrhovaného ¢lanku 4 bod 1 smernice zmluvny vztah medzi digi-
talnou platformou a fyzickou osobou sa z pravneho hl'adiska povazuje za
pracovny pomer. Uvedend domnienka by sa mala uplatiiovat' vo vSetkych
spravnych konaniach a stidnych konaniach. Na pravnu domnienku o exis-
tencii pracovného pomeru sa mézu odvolavat vsetky prislusné organy,
ktoré kontroluju a overujui dodrziavanie prislusnych pravnych predpisov.

Clenské staty Eurépskej tinie sti povinné zdkonom garantovat' mo-
nost’ vyvratit pravnu domnienku pracovného pomeru v sidnom konani
alebo vspravnom konani, ¢i subeZzne v oboch, tak, Ze sa preukaze, Ze
predmetny pracovny vztah nie je pracovnym pomerom.

Presun dokazného bremena na digitalne pracovné platformy je odo-
vodneny skutoCnostou, Ze pracovné platformy majd uplny prehlad
o vSetkych skutkovych prvkoch urcujicich prislusny pracovny vztah,
najma o algoritmoch, pomocou ktorych riadia svoju ¢innost. To znameng,
Ze sudne konanie ¢i spravne konanie by malo byt iniciované pracovnou
platformou s cielom vyvratit pravnu domnienku, ktord by nemala mat
odkladny ucinok.

Domnienka existencie pracovného pomeru sa predpokladj, ak je spl-
neny predpoklad ,kontroly prace“. Uvedeny predpoklad je podl'a navrhu
smernice dany, ak praca pre platformu spiiia aspoii dve z piatich vyslov-
ne urcenych kritérii.

Podl'a ¢lanku 4 navrhu smernice samotna kontrola vykonu prace je
dana, ak tato spiiia aspori dve z kritérif, ktorymi st:

a) faktické stanovenie vySky odmeny za pracu alebo urcenie hornej
hranice vySky odmeny;

b) poziadavka, aby osoba pracujtca pre platformy dodrziavala osobitne
zavazné pravidla tykajuce sa vzhl'adu, spravania sa voci prijemcovi
sluzby alebo vykonu prace;

18 Bliz$ie pozri TINTERA, T. Domnénka existence pracovniho poméru v souvislostech tzv.
digitalnich pracovnich platforem. Societas et iurisprudentia [online]. 2022, ro¢. 10, ¢. 4,
s. 71-88 [cit. 2023-07-24]. ISSN 1339-5467. Dostupné na: https://doi.org/10.31262/13
39-5467/2022/10/4/71-88.

STUDIES 47



2023, ro¢nik XI., ¢islo 3, s. 34-55
http://sei.iuridica.truni.sk

o I SOCIETAS ET IURISPRUDENTIA
D |
> J/ ‘ "’v '/
IVRISPRVDENTIA ISSN 1339-5467

c) dozor nad vykonom prace alebo overovanie kvality vysledkov prace,
a to aj elektronickymi prostriedkami;

d) faktické obmedzovanie slobody, a to aj pomocou sankcii, pokial ide
o organizaciu vlastnej prace - najmd o moznost zvolit si pracovny
Cas alebo ¢as nepritomnosti v praci, mozZnost prijat alebo odmietnut
pracovné ulohy alebo vyuzit subdodavatel'ov ¢i nahradnikov vykonu
prace;

e) faktické obmedzovanie moZnosti vybudovat si vlastnu klientsku za-
kladiiu alebo vykondavat pracu pre akikol'vek tretiu osobu.

Pravna formulacia vyssie uvedenych kritérii je relativne extenzivna.
Kritéria uvedené pod pismenami a), c) a e) su pritom formulované alter-
nativne, teda pre naplnenie predmetného kritéria stacf len jedna z moz-
nosti daného predpokladu. Napriklad pri odmetiovani za pracu vykona-
vanu pre platformu nemusi byt odmena za vykonanu pracu presne do-
hodnuta ako konkrétna suma odmeny za vykonanu pracu, ale staci, aby
boli urc¢ené horné limity takejto odmeny. Na druhej strane, celkom jedno-
stranné urcenie vySky odmeny (mzdy) za pracu vykonanu pre digitalnu
platformu poukazuje skor na subordinacny vztah, na zavisli pracu, a tym
aj na pracovny pomer.

PoZiadavka dodrZiavania osobitnych zavaznych pravidiel je v ndvrhu
smernice formulovana relativne extenzivne, aj ked’, na druhej strane, by
nemalo ist' len o vSeobecné pravne pravidla, ale o osobitné pravidla urce-
né prislusnou platformou. Prislusna platforma moze tieZ vSeobecné pra-
vidla vykonu prace prevtelit do formy osobitnych pravidiel (prikladom
su eticky kédex, ochrana osobnych idajov a d'alSie).

Tretou poZiadavkou svedciacou o existencii kontroly prace, atym
i 0 existencii pracovného pomeru, je poziadavka dozoru nad vykonom
prace ¢i overovania kvality prace, a to aj elektronickymi prostriedkami.
Aj tato poziadavka urcujica kontrolu vykonu prace zo strany prislusnej
platformy je formulovana relativne flexibilne (trend pestovania kulttiry
spatnej vazby a rozvoj nastrojov supervizie, overovanie vysledkov prace,
napriklad rozosielanim dotaznikov spokojnosti).

Stvrtou poZiadavkou pre uréenie atribtitu Kontroly préace, atym
i existencie zavislej prace, respektive nezavislej prace, je faktické obme-
dzenie slobody osoby vykonavajtcej platformovu pracu, vratane sank-
cif - moznost, respektive nemozZnost osoby urcit' si pracovny cas, jeho
rozvrhnutie ¢i dobu odpocinku, urcit' si dobu nepritomnosti v praci, rov-
nako tieZ obmedzenie moznosti vyuZivat subdodavatel'ov ¢i inych na-
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hradnikov pri vykone prace, ¢im sa zd6raznuje osobny vykon prace alebo
vykon prace s moZnostou zastipenia. Pre existenciu pracovného pome-
ru, ktory sa viaZe vylu¢ne na osobny vykon prace, by sved¢ila domnienka
danosti pracovného pomeru, pretoZe zamestnanec v pracovnom pomere
nemdZe svoju pracu vykonavat' v zastipeni, len vylu¢ne osobne. MoZnost
dojednania sankcii na vynutenie plnenia pracovnych povinnosti skor
sveddi o existencii zavislej prace, a tym aj o existencii pracovného pome-
ru, i ked’ moZnost ukladania urcitych sankcii za poruSenie zmluvnych
podmienok je charakteristicka nielen pre pracovny pomer.

Pokial ide o dojednavanie zmluvnych poktt v pracovnom pomere, na
zaklade pravneho stavu de lege lata to Zakonnik prace umoziuje len
v suvislosti s vikonom konkurencnej ¢innosti (§ 83 a § 83a Zakonnika
prace). Iné zmluvné pokuty Zakonnik prace neumoziuje.1?

Faktické obmedzenie moZnosti budovat si vlastnu klientelu alebo
vykonavat pracu pre akukol'vek tretiu zmluvnu stranu je podla navrhu
smernice piatou poziadavkou dosvedcujicou splnenie predpokladu kon-
troly prace, ¢o by nasvedCovalo existencii pracovného pomeru (pozri
§ 83 a § 83a Zakonnika prace). V pripade nezavislej prace obmedzenie
fyzickej osoby byt pracovne ¢innou pre tretiu stranu existuje napriklad
v pripade obchodného zastipenia.

Pri analyze uvedenych piatich kritérii (poziadaviek) vidno, ze ide
o relativne vol'né formulacie pre splnenie predpokladu kontroly prace zo
strany odberatela prace, a tym tieZ pre klasifikovanie vykonavanej prace
ako zavislej prace.

Riadenie akontrola osoby vykonavajlcej pracu, faktickd a pravna
podriadenost’ fyzickej osoby predstavuju aj v doterajSej judikatire Sud-
neho dvora Eurdpskej tinie zakladny prvok danosti pracovného pomeru,
napriklad ak platforma jednostranne urcuje pracovné podmienky ¢i od-
metiovanie alebo dava pokyny k praci.

6 Vyvratenie domnienky existencie pracovného pomeru

Podl'a navrhu smernice existuje moznost vyvratenia domnienky existen-
cie pracovného pomeru. Moznost vyvratenia uvedenej pravnej domnien-
ky ma predovsetkym prislusna platforma, pretoZe sa odévodnene pred-
pokladj, Ze platformy maju najlepsi prehl'ad o vSetkych skutkovych prv-

19 Blizie pozri Rozsudek Nejvyssiho soudu Ceské republiky ze dne 29. 10. 2020, sp. zn. 21 Cdo
4451/2018; R 64/2021.
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koch urcujuicich prislu$ny pravny vztah, najma o algoritmoch, prostred-
nictvom ktorych riadia svoju ¢innost.

Legalne legitimnym subjektom vyvratenia domnienky o existencii
pracovného pomeru je vzmysle ¢lanku 5 navrhu smernice ktorakol'vek
zo stran, ktord moéze vyvratit pravnu domnienku o existencii pracovného
pomeru. V pripade, Ze digitadlna pracovna platforma tvrdi, Ze predmetny
vztah nie je pracovnym pomerom podla pravnych predpisov ¢lenského
Statu Eurdpskej Unie ¢i kolektivnych zmlav s prihliadnutim na judikatiru
Sidneho dvora Eurdpskej tinie, dokazné bremeno je na strane pracovne;j
platformy. Ak samotna fyzicka osoba pracujica pre platformu tvrdi, Ze
predmetny zmluvny vztah nie je pracovnym pomerom, v takejto situacii
je pracovna platforma povinnad podporovat riadny priebeh a ukoncenie
konania najma poskytnutim vsetkych pravne relevantnych informécif.

S prezumpciou pracovného pomeru pre vysSie uvedené tUcely moze
mat aplikacnd prax vkratkom Case nemalé interpretacné a aplikacné
problémy. Siroko koncipovana prezumpcia pracovného pomeru ma po-
tencial podstatnym sp6sobom presmerovat do pravneho rezimu zavislej
prace aj také pravne vztahy, pri ktorych nie je potrebné zakladat pracov-
ny pomer au ktorych bude nutné vsidnom konani alebo v spravnom
konani vyvratit domnienku pracovného pomeru. U¢elom uvedenych po-
stupov organmi presadzovania prava Clenského statu Eurdpskej unie je
zistenie pracovného pomeru. Ak takyto vztah existuje, prislicha fyzickej
osobe pracujucej pre prislusnd pracovnu platformu plna socialnopravna
ochrana podla pracovného prava. Viazanie vyvratenia uvedenej dom-
nienky existencie pracovného pomeru na sidne konanie alebo spravne
konanie bude v praxi viest platformy k tomu, aby z dévodu opatrnosti
povazovali za zamestnancov tieZ tych, ktorych vykon prace nezodpoveda
definicnym znakom zavislej prace. V suvislosti s vyvratitelnou pravnou
domnienkou existencie pracovného pomeru otvorenymi zostavaju aj
otazky, akym sp6sobom bude prebiehat proces vyvratenia domnienky
existencie pracovného pomeru a ¢i a ako budu v takychto procesnych ko-
naniach participovat zastupcovia zamestnancov, respektive organy in-
Spekcie prace.

Pravny model ,vyviazania“ sa z pracovného pomeru je preto zasad-
nou koncep¢nou zmenou v porovnani so sucasnou legalnou definiciou
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zavislej prace, ako aj v porovnani s doterajSim vymedzenim pojmu ,za-
mestnanec” v zmysle § 11 Zakonnika prace.20

V suiasne prebiehajicom pripomienkovom procese smerujicom
k prijatiu novej smernice Eurépskym parlamentom sa zo strany viace-
rych subjektov ingerujucich do uvedeného procesu zdoraznuje nevy-
hnutnost, aby sa algoritmické riadenie vykonavalo osobne (pod dozorom
Cloveka) minimalne v tych fazach riadenia procesu prace prostrednic-
tvom algoritmov, ktoré méZu smerovat’ k ukonceniu pravneho vztahu
medzi prislusnou platformou aosobou vykonavajicou pracu, ale aj
v inych dolezitych otazkach pracovnych podmienok. Obdobne sa navrhu-
je viac garantovat zdkaz diskriminacie €i pravo na ochranu osobnych
udajov (hlavne ohl'adne moZnosti platforiem ziskavat osobné biometric-
ké udaje od osoby vykonavajucej pracu pre platformy).

Vyssie uvedenym postupom by sa malo zabezpecit, aby pracovnici
platforiem mali pravo na preskimanie vSetkych vyznamnych rozhodnuti,
ktoré ma vykonat, respektive dozorovat clovek. Osoby vykonavajice
pracu pre platformy maju pravo ziadat od digitalnej platformy vysvetle-
nie akéhokol'vek rozhodnutia prijatého automatizovanym rozhodovacim
systémom, ktoré vyznamne ovplyviiuje ich pracovné podmienky, najma
pristup k pracovnym tloham aich hodnotenie, odmeiiovanie za pracu,
bezpecnost a ochranu zdravia pri praci, pracovny cas, respektive otazky
profesijného postupu. Platformy nesmu spracovavat Ziadne osobné udaje
tykajice sa osob pre ne pracujucich, ktoré nesuvisia s formou, respektive
obsahom ich zmluvného zavazku a s povinnostami z toho vyplyvajicimi,
a stucasne nie sud pre digitalne platformy nevyhnutne potrebné, s urcitymi,
vyslovne uvedenymi vynimkami, a d’alSie. Digitdlne platformy nesmu
spracovavat ani Ziadne osobné udaje v suvislosti so sukromnymi rozho-
vormi, vratane komunikacie so zastupcami zamestnancov, ¢im by mohli
zasiahnut' do prava na sikromny Zivot zamestnancov.

Osoby pracujuce pre platformy majui pravo ziskat od digitalnej plat-
formy vysvetlenie akéhokol'vek rozhodnutia prijatého alebo podporova-
ného automatizovanym rozhodovacim systémom, ktoré vyznamne
ovplyviuje ich pracovné podmienky. Pre vyssie uvedeny tucel je pracovna
platforma povinna urcit kontaktnil osobu na objasnenie skutoc¢nosti,

20 Bliz$ie pozri TINTERA, T. Domnénka existence pracovniho poméru v souvislostech tzv.
digitalnich pracovnich platforem. Societas et iurisprudentia [online]. 2022, ro¢. 10, ¢. 4,
s. 71-88 [cit. 2023-07-24]. ISSN 1339-5467. Dostupné na: https://doi.org/10.31262/13
39-5467/2022/10/4/71-88.
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okolnosti a dévodov, ktoré viedli k rozhodnutiu, a vydat pisomné odo-
vodnenie akéhokolvek rozhodnutia prijatého alebo podporovaného au-
tomatizovanym rozhodovacim systémom, akéhokolvek rozhodnutia
o zamietnuti odmeny za pracu alebo iného rozhodnutia s podobnymi
ucinkami. Ak osoby pracujtice pre platformy nie su spokojné so ziskanym
vysvetlenim alebo pisomnym od6vodnenim, majui pravo poZiadat plat-
formu o jeho preskimanie, na ¢o ma pracovna platforma reagovat bez
zbyto¢ného odkladu, najneskdr do jedného tyZdinia od prijatia Ziadosti,
a ak naprava nie je moznd, pontiknut primerand ndhradu.

V pripade vyssie uvedeného procesného postupu je osoba pracujica
pre prislusnu digitdlnu platformu chranena pred nepriaznivym zaobcha-
dzanim alebo inymi nepriaznivymi désledkami. Osobe pracujicej pre pri-
slusnu digitadlnu platformu sa ma poskytnut v zakonodarstve ¢lenského
Statu Eurépskej Unie aj pravna ochrana pred prepustenim, vratane pri-
prav predchadzajucich prepusteniu osoby pracujicej pre prislusnd pra-
covnu platformu z dévodu, Ze sa vykonavali prava ustanovené v smernici.
Dokazné bremeno otom, Ze prepustenie nie je v pricinnej suvislosti
s uplatiiovanim prav osoby pracujucej pre platformu, spociva na digital-
nej platforme.

Rovnako sa zo strany viacerych orgdnov pripomina nevyhnutnost
urcenia pravneho modelu ochrany oséb pracujtcich pre pracovné plat-
formy prostrednictvom zastupcov zamestnancov, rieSenia kolektivnych
pracovnych vztahov, moznosti realizacie prava na zhromazd'ovanie a pl-
ného garantovania koali¢nej slobody.

Zaver

Dalsi rozvoj novych pravnych modelov vykonu prace pre digitalne plat-
formy vytvara naro¢né pravne prostredie pri pravnej identifikacii prav-
neho statusu fyzickej osoby ohladne toho, ¢i tato osoba spiiia pravne
charakteristiky zamestnanca alebo pravne charakteristiky samostatne
zarobkovo €innej osoby. Sucasne kladie kvalitativne nové poziadavky na
pravny poriadok clenskych statov Eurépskej tnie, aby, na jednej strane,
podporovali dalsi rozvoj digitalizacie vyrobnych procesov a, na druhej
strane, zabezpecili dostato¢nu socidlnopravnu ochranu nielen zamest-
nancov, ale taktiez osob, ktorych praca nevykazuje defini¢né znaky zavis-
lej prace. Clenské $taty Eurépskej tnie by sa mali s uvedenymi problé-
mami vysporiadat spésobom, ktory by bol stladny s poZiadavkami digi-
talnej doby a ktory by sucasne ustanovil pravne limity a podmienky roz-
voja novych pravnych modelov digitdlnej ekonomiky v sulade s pravid-
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lami volnej hospodarskej sutaze. Ako ukazuji doterajsie skusenosti
z praxe, zdsadnym pre skuto¢né pravne postavenie platformovych za-
mestnancov je ich posidenie - ¢i st v prdvnom statuse osoby samostatne
zarobkovo ¢innej alebo im prislicha pravny status zamestnanca (pra-
covnika). Az prax v nasledujicich rokoch ukaze, ¢i nejde o Specificku
skupinu pracovnikov, ktori nevykazuju ani status zamestnanca, ani status
osoby samostatne zarobkovo Cinnej. Pri tejto dileme, v snahe pokryt ur-
Citou socidlnopravnou ochranou vSetky pracovné kategérie pracujice
pre digitalne platformy, by pravna veda mala podstatne viac ako doteraz
pomoct i primeranej$im, a sicasne presnejSim vymedzenim pojmu ,za-
visla praca“, ako aj pojmu ,nezavisla praca“, aby nasledne bolo mozné
spravne smerovat’ legislativnu prax pri pravnej uprave socidlnopravnej
ochrany vSetkych fyzickych oséb pracujucich pre digitalne pracovné plat-
formy.
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Discussion on the European Court of Human Rights’
Decision in the Case of Halet v. Luxembourg
and Its Implications?

Vojtéch Hanzal

Abstract: The decision in the case of Halet v. Luxembourg can be consid-
ered quite crucial in the field of whistleblowing, as it significantly redefines
the conditions and procedure for granting protection to whistleblowers
within the meaning of the Article 10 of the European Convention on Human
Rights, while expanding the range of cases where protection can be grant-
ed. However, the consequence of this decision is also a significant reduction
of predictability, for both the whistleblowers themselves as well as for the
persons whose conduct is reported. This paper aims to analyse the decision
itself, to define its rudimentary argumentative elements and to discuss is-
sues arising from the decision, as well as the possible effects that the deci-
sion may have on the application practice.

Key Words: European Law; European Convention on Human Rights; Euro-
pean Court of Human Rights; Freedom of Expression; Whistleblowing; Case
of Halet v. Luxembourg; LuxLeaks.

Introduction and insight into the case

The issue of whistleblowing is receiving an increasing amount of atten-
tion. However, the debates are focused mainly on current legislation,
meaning the Directive (EU) 2019/1937 of the European Parliament and
of the Council of 23 October 2019 on the Protection of Persons Who Re-
port Breaches of Union Law (hereinafter referred to as the “Directive”)
and its transposition into the national laws. In this context, the second
branch of whistleblower protection provided under the Article 10 of the
European Convention on Human Rights (formally known as the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms;
hereinafter referred to as the “Convention”), namely through the Europe-

-

The presented paper was carried out within the Project of the Charles University Grant
Agency [Grantova agentura University Karlovy]: “Whistleblowing, Legal Aspects and Chal-
lenges”, in the Czech original “Whistleblowing, prdvni aspekty a vyzvy”, project No. 202623,
responsible researcher JUDr. Vojtéch Hanzal.
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an Court of Human Rights, is being somewhat neglected. Throughout the
years, the European Court of Human Rights has dealt with more than
a dozen cases concerning whistleblowers and their protection and rea-
ched quite substantial conclusions, which are not necessarily all reflected
in the Directive, or the national regulations derived from it. One such case
was Halet v. Luxembourg,? which is the subject of this paper.

The decision in the Halet v. Luxembourg case was the result of the so-
called “LuxLeaks”,3? which concerned tax “optimization” of (in particular)
multinational corporations, tax opportunism and cooperation with the
tax authorities. Raphaél Halet - a main figure in the decision at hand, fol-
lowed up on the actions of Antoine Deltour, at the time an auditor at
PricewaterhouseCoopers, who, through the journalist Edouard Perrin,
published a series of documents relating to the tax “optimization” of mul-
tinational corporations by PricewaterhouseCoopers and the “coopera-
tion” of PricewaterhouseCoopers with the Luxembourg tax authorities on
accounting measures which reduced the tax liabilities of Pricewater-
houseCoopers clients. Raphaél Halet, following Antoine Deltour’s exam-
ple, published (through the above-mentioned investigative journalist)
sixteen tax documents consisting of fourteen corporate tax returns of
PricewaterhouseCoopers clients and two implementation letters, which
concerned evidence of tax “optimization”.

As aresult of such conduct, Raphaél Halet’s employment was termi-
nated by notice. At the same time, a criminal complaint was lodged
against Raphaél Halet, resulting in his criminal conviction,* which was
subsequently confirmed by the Court of Appeal for the offences of theft

2 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884/18.

3 The “LuxLeaks” (formally known as the “Luxembourg Leaks”) Case marks a series of leaks
that revealed concrete evidence of corporate tax evasion on a staggering scale as well as
the key role of government officials in facilitating this tax evasion. For years, Luxembourg
had entered into “special agreements” with multinational companies that allowed them to
move their money through Luxembourg via accounting facilities that reduced the compa-
nies’ overall tax costs. These special agreements were made by Luxembourg with most of
the world’s corporations: Ikea, Disney, Amazon, Pepsi, Deloitte, and others. This case has
been one of the main drivers with regard to the European debate on the regulation of
whistleblowing. See DILLON, S. Tax Avoidance, Revenue Starvation and the Age of the
Multinational Corporation. The International Lawyer [online]. 2017, vol. 50, no. 2, pp. 275-
327 [cit. 2023-08-14]. ISSN 2169-6578. Available at: https://scholar.smu.edu/til/vol50/
iss2/4/.

See Decision of the District Court of Luxembourg Ref. No. ILDC 2580 (LU 2016) [2016-06-
29].
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from one’s employer, fraudulent initial or continued access to a data-
processing or automated transmission system, breach of professional se-
crecy and laundering of the proceeds of theft from one’s employer, for
which he was fined EUR 1,000. It was against this decision that Raphaél
Halet (hereinafter referred to as the “applicant”) defended himself before
the European Court of Human Rights.

In his complaint to the European Court of Human Rights, the appli-
cant sought protection under the Article 10 of the Convention - the right
to freedom of expression. However, he was unsuccessful in his effort, as
the European Court of Human Rights did not consider him eligible for
protection granted to whistleblowers. The applicant subsequently re-
quested the case to be referred to the Grand Chamber of the European
Court of Human Rights, which took place on 6 September 2021. Not only
was he successful with the referral of the case from the “Small Chamber”
of the European Court of Human Rights to the Grand Chamber, but the
Grand Chamber also ruled on 14 February 2023, expressing its disa-
greement with the conclusions of the national Court of Appeal, as well as
with those of the “Small Chamber” of the European Court of Human
Rights, finding (by aratio of 12 votes to 5) a violation of the complain-
ant’s right to freedom of expression within the meaning of the Article 10
of the Convention.

1 Qualification criteria

The Grand Chamber of the European Court of Human Rights based the
decision in the case of Halet v. Luxembourg (to grant protection within
the meaning of the Article 10 of the Convention) mainly on its previous
case law in the area of whistleblower protection, such as the cases of Guja
v. Moldova,5 Gawlik v. Liechtenstein,® Heinisch v. Germany,” Bucur and To-
ma v. Romania,® and many more. However, the decision in the case of Gu-
ja v. Moldova has received the most attention, as in this decision the Eu-
ropean Court of Human Rights set out six criteria which should guide the
assessment of whether an interference with freedom of expression with-

5 See Case of Guja v. Moldova [2008-02-12]. Judgement of the European Court of Human
Rights, 2008, Application No. 14277 /04.

6 See Case of Gawlik v. Liechtenstein [2021-05-31]. Judgement of the European Court of
Human Rights, 2021, Application No. 23922/19.

7 See Case of Heinisch v. Germany [2011-07-21]. Judgement of the European Court of Hu-

man Rights, 2011, Application No. 28274 /08.

See Case of Bucur and Toma v. Romania [2013-01-08]. Judgement of the European Court

of Human Rights, 2013, Application No. 40238/02.

©
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in the meaning of the Article 10 of the Convention was justified or not,
and, therefore, if the whistleblower should be provided with protection.

However, it must be noted that in the case of Halet v. Luxembouryg, it
was the State’s criminal sanction against the applicant that was the sub-
ject of the dispute, not, for example, the rejection of the action for invalid-
ity of the notice. The European Court of Human Rights thus examined
(among other criteria) whether the national courts had struck a fair bal-
ance between the public interest in public knowledge of the information
disclosed on the one hand, and the overall harmful effects resulting from
their disclosure (in particular the criminal conviction) on the other hand.

1.1 First criterion

The first of such criteria set out in the case of Guja v. Moldova, and which
was applied in the case at hand, was the nature of the channel chosen by
the whistleblower, meaning whether the whistleblower had the possibil-
ity to use alternative channels to disclose the information. In the case of
Halet v. Luxembourg, the European Court of Human Rights found that nei-
ther PricewaterhouseCoopers nor its clients had acted unlawfully, and so
their tax “optimisation” had to be considered lawful (within the meaning
of the laws of Luxembourg). The European Court of Human Rights thus
concluded, given the absence of illegality, it was not appropriate for the
applicant to opt for an internal reporting method, e.g., through a com-
plaint to his superiors. In addition, given that there was no violation of
the law, it was not possible to act, e.g., through a criminal or misdemean-
our complaint. The European Court of Human Rights then concluded that
disclosure through the media was the only realistic alternative in this sit-
uation to fulfil the purpose of the notification.?

The European Court of Human Rights reiterated the conclusions al-
ready reached in the earlier case law (case of Gawlik v. Liechtenstein) that
it is not always necessary to use internal reporting systems in order to
provide the whistleblower with protection under the Article 10 of the
Convention (e.g., if such reporting would be ineffective).10 However, the
European Court of Human Rights generally concluded that the nature of
the communication channel must always be assessed on an ad hoc basis.

9 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 172.

10 See Case of Gawlik v. Liechtenstein [2021-05-31]. Judgement of the European Court of
Human Rights, 2021, Application No. 23922/19, paragraph 83.
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1.2 Second and third criteria

The second criterion set out in the case of Guja v. Moldova was whether
the disclosed information or the documents could be considered authen-
tic. The European Court of Human Rights did not find that there was any
doubt as to the authenticity of the published documents, and the Court,
therefore, considered the second criterion satisfied. However, the Euro-
pean Court of Human Rights added that the applicant “... could not be re-
fused the protection granted by the Article 10 of the Convention on the sole
ground that the information had subsequently been shown to be inaccu-
rate. Nonetheless, they were required to behave responsibly by seeking to
verify, in so far as possible, that the information they sought to disclose was
authentic before making it public.” From such a conclusion can, therefore,
be inferred that the whistleblower’s good faith and belief in the nature of
the information (the third criterion) is crucial in assessing the authentici-
ty of the information reported, and, therefore, these criteria cannot be
fully separated.

The third criterion - the good faith (motive) of the whistleblower has
been also considered satisfied, as the European Court of Human Rights
concluded that the facts of the case did not show that the applicant had
acted for his benefit (e.g., to obtain financial remuneration) or to harm
his employer (e.g., out of spite or as an act of revenge). The conclusion
reached by the European Court of Human Rights is then fully in line with
the settled case law of the European Court of Human Rights, which previ-
ously held that the essential factor in assessing the good faith of the whis-
tleblower (as well as the authenticity of the information) is the whistle-
blower’s belief that the information was true and that its disclosure was
in the public interest. On the other hand, the European Court of Human
Rights has previously ruled that a notification based on mere conjecture
by the whistleblower would not enjoy the protection of the Article 10 of
the Convention.!!

1.3 Fourth criterion

The existence of a public interest in the disclosure of the information, as
the fourth qualifying criterion, has probably received the highest degree
of attention from all of the “Guja” criteria, since it is here that the Europe-

11 See Case of Soares de Melo v. Portugal [2016-02-16]. Judgement of the European Court of
Human Rights, 2016, Application No. 72850/14, paragraph 46.
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an Court of Human Rights makes the most significant departures from its
previous case law.

In the case of Halet v. Luxembourg, the European Court of Human
Rights stated on this point that the disclosure of the documents was
clearly in the public interest, as it helped to develop the debate on the
taxation of multinational companies, tax transparency and tax fairness in
general.12 According to the European Court of Human Rights, the pub-
lished materials have provided new insights into the issue and have con-
tributed to the transparency of the tax practices of multinational compa-
nies seeking to benefit from places where the tax system is more favour-
able to them.

However, in the reasoning of these conclusions, the European Court
of Human Rights also expanded the range of cases where the public in-
terest in the publicity of such information outweighs the interests of the
person being notified. In the case of Guja v. Moldova, the European Court
of Human Rights acknowledged that issues falling within the scope of po-
litical debate in a democratic society, such as the separation of powers,
the improper conduct of a high-ranking politician or the government’s
attitude towards police brutality, are matters of public interest. This
scope of public interest was then gradually extended by the European
Court of Human Rights to include, for example, information relating to
the interception of telephone communications in the community (case of
Bucur and Toma v. Romania) or information relating to suspected serious
crimes (specifically the euthanasia of patients - case of Gawlik v. Liech-
tenstein). The European Court of Human Rights has also accepted as “in
the public interest” the reporting of “questionable” conduct or practices
within the armed forces (case of Gérmiis and Others v. Turkey!3). Thus,
the European Court of Human Rights has previously concluded that the
unlawfulness of the conduct being reported is not a necessary condition
for the grant of protection under the Article 10 of the Convention, but
that such protection may, nevertheless, be enjoyed by a whistleblower
who reports conduct that may be assessed as “reprehensible”.

The Grand Chamber of the European Court of Human Rights, howev-
er, in the case at hand, further departed from its earlier conclusions and

12 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 185.

13 See Case of Gérmiis and Others v. Turkey [2016-01-19]. Judgement of the European Court
of Human Rights, 2016, Application No. 49085/07.
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concluded that, in order to be protected under the Article 10 of the Con-
vention, the conduct being reported need not be unlawful, or even “rep-
rehensible”. Yet it is sufficient that it is a matter of public debate.* Such
a conclusion then significantly extends the protection awarded by the
European Court of Human Rights concerning the protection of freedom of
expression.

1.4 Fifth criterion

The fifth criterion defined in the Guja v. Moldova decision is the negative
consequence of the whistleblower’s actions on the reported person (or,
as in this case, his clients). Under this criterion, the European Court of
Human Rights noted that there was reputational damage to Pricewater-
houseCoopers, in particular concerning its clients, as it raised doubts
about PricewaterhouseCoopers’s ability to ensure the confidentiality of
the data entrusted to it. However, the European Court of Human Rights
concluded that there was no damage of a longer-term nature.!s

In this context, the European Court of Human Rights also had to deal
with the fact that not only PricewaterhouseCoopers suffered harm, but
also PricewaterhouseCoopers’s business partners - its clients, who suf-
fered harm in particular due to the disclosure of their sensitive infor-
mation. In that respect, the European Court of Human Rights considered
the nature of the complainant’s conduct, which breached contractual and
statutory duties of confidentiality, as well as the fact that the documents
provided by the applicant to the media were obtained through data theft.
However, after applying the balancing test, the European Court of Human
Rights concluded that the public interest in the disclosure outweighed
any negative consequences of the applicant’s conduct.

1.5 Sixth criterion

The sixth and final “Guja” criterion considered the severity of the sanc-
tion imposed on the whistleblower in comparison to the public interest
in the information disclosed. The Grand Chamber of the European Court
of Human Rights took into account the dismissal of the applicant by
PricewaterhouseCoopers (with notice), the prosecution and conviction of

14See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 138.

15 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 194.
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the applicant, as well as the level of media attention placed upon the ap-
plicant himself. The European Court of Human Rights also considered the
possible negative impact of failure to protect the conduct of future whis-
tleblowers (the so-called “chilling effect”).

Having considered all the above-stated elements, the European Court
of Human Rights then concluded that the severity of the sanction was not
proportionate to the public interest in the complainant’s conduct and his
right to protection of freedom of expression under the Article 10 of the
Convention.

2 Discussion of the European Court of Human Rights’ conclusions

As previously mentioned, the European Court of Human Rights in the
case of Halet v. Luxembourg examined whether the national courts (as
well as the “Small Chamber” of the European Court of Human Rights) had
struck a fair balance between the public interest in the documents dis-
closed and the overall harmful effects resulting from such disclosure to-
gether with other qualification criteria. As indicated in the previous part
of this paper, the European Court of Human Rights concluded, based on
the fulfilment of the qualifying criteria, that the severity of the sanction
was not proportionate to the complainant’s conduct and his right to pro-
tection of freedom of expression under the Article 10 of the Convention.
Many of the Court’s conclusions, however, at least invite a reflection on
their possible connotations as well as their impact on application prac-
tice.

Firstly, the European Court of Human Rights anew (although indica-
tions of the definition of the two categories can already be found in earli-
er case law) defines three categories of reasons (purposes) for whistle-
blowing actions, within which these (considering all other circumstanc-
es) enjoy protection within the meaning of the Article 10 of the Conven-
tion.

The first of these categories is reporting unlawful (illegal) conduct.
The second category includes reporting of conduct which, although legal,
may be in some sense unethical or immoral.1¢ Finally, the third category
concerns the reporting of conduct about which a public debate is con-
ducted (or, as the case may be, provoked or developed by the notifica-

16 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884/18, paragraph 137. The European Court of Hu-
man Rights explicitly mentions “conducts which, although legal, are reprehensible”.
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tion) and which provokes a legitimate interest on the part of the public to
become acquainted with the information and to form an informed opin-
ion, as to whether the information reveals harm to the public interest.1”
According to the European Court of Human Rights’ conclusions in the de-
cision at hand, this may also apply to private law entities.'® However,
such conclusions may give rise to several questionable issues.

The first of the aforementioned issues is legal (un)certainty. Alt-
hough the European Court of Human Rights should aim to provide
a higher degree of legal certainty, the result of this decision is quite the
opposite. Following the European Court of Human Rights’ findings in the
case of Halet v. Luxembourg, there may be cases where a whistleblower
will be entitled to disclose (better said, he/she will be protected if he/she
does so) sensitive information of his/her employer and his/her clients,
even though his/her employer has complied with all legal provisions or
has not acted in a socially unacceptable manner. Taken to an extreme, no
employer nor his/her client is safe from having their sensitive data re-
leased to the media, even if they have done everything under the re-
quirements placed upon them. In addition, the European Court of Human
Rights does not even provide any specific guidance on which whistle-
blowers or those with an interest in keeping their sensitive data out of
the media can rely. The lack of legal certainty in the context of granting
protection under the Article 10 of the Convention is also evidenced by
the fact that the European Court of Human Rights has repeatedly refused
to define a whistleblower in its decisions and refuses to provide such
a definition in the future.l® The European Court of Human Rights, there-
fore, concludes that the assessment of whether a whistleblower is enti-
tled to protection under the Article 10 of the Convention must be made
on an ad hoc basis, based on all the circumstances of the case. What the
Court fails to consider is that only a fraction of the cases that would re-
quire its consideration reach the European Court of Human Rights, as the
way to the European Court of Human Rights is expensive and time-
consuming, with uncertain results.

17 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 138.

18 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 142.

19 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraph 156.
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Another problematic aspect of the discussed decision is the very as-
sessment of the existence of a public opinion (its nature) on a particular
issue. Although in the case at hand, the public opinion is quite clear on
the matter, since tax “optimization” of multinational corporations is a ge-
nerally discussed topic and the public opinion, in this respect, is usually
uniform (uniformly negative). The situation, however, may not be neces-
sarily as clear as it is in the case of Halet v. Luxembourg. The main issue is
that it is the European Court of Human Rights which will decide whether
the social debate is so fundamental as to justify condoning even conduct
as serious as was the case with the applicant. By this interpretation, the
European Court of Human Rights’ case law essentially determines public
opinion on current issues. One may then ask to what extent the opinion
of several judges truly reflects the opinion of society, especially in cases
where the subject of the assessment will be public opinion in an interna-
tional context.

It should be also noted that public opinion on an issue can change
quite drastically over time, which was a point also made by the European
Court of Human Rights. However, the European Court of Human Rights
considers such “flexibility” to be a positive feature. The possibility of fol-
lowing the current developments in society and not sticking to rigid rules
can be considered a positive phenomenon, however, the issue is with the
persons who determine the existence of the public interest and the inten-
sity of the social debate - i.e., the European Court of Human Rights’ judg-
es. To bring about a radical change or a complete reversal in the concept
of assessing the public opinion or the interest of society, suffices only to
simply replace a few judges. Once again, the result is a reduction in the
level of legal certainty and a potential danger for whistleblowers and
whistleblowing as a whole in the future.

It is also necessary to add that in the case there is a serious public
debate in society about an issue, or if it is obvious that a certain issue is
unethical or immoral to such an extent that it needs to be addressed, it
should be the task of legislation to remedy these situations. It is certainly
relevant that the European Court of Human Rights’ erudition often moti-
vates (guides) the national or European legislation, but it is not permissi-
ble for it to substitute for their function in such a way, as such an ap-
proach could lead to a double track in the protection of whistleblowers.

A further possible danger lies in the damage caused by the European
Court of Human Rights to the cornerstones of certain professions that are

STUDIES 65



L | I SOCIETAS ET IURISPRUDENTIA
\ 2023, ro¢nik XI., ¢islo 3, s. 56-69
CIETAS

SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

based on professional confidentiality and for which (more often than
not) clients seek them out. It can be considered almost absurd for law-
yers, accountants, and even bankers (or their employees) to disclose in-
formation about their clients. This was also the conclusion reached by the
dissenting judges in the present case (Ravarani, Mourou-Vikstrém, Chan-
turia and Sabato), as they refer specifically to the case of a banker who
would disclose sensitive data on politicians’ bank accounts. The dissent-
ing judges directly state that the introduction of this new criterion de-
prives the protection of professional secrecy or other forms of confiden-
tiality of its substance. In this context, it is, therefore, possible to ask what
value of confidentiality in general, whether statutory or contractual, as if
an individual can be exempted from criminal sanctions if the issue is con-
sidered to be a subject of “public debate”. In contrast to the conclusions
of the European Court of Human Rights, for example, the Czech Repub-
lic’s own Act No. 171/2023 Coll,, on the Protection of Whistleblowers, re-
sponds to this potential danger by not allowing the exemption from pro-
fessional obligation, for example, attorneys or in the provision of health
services.20

In the decision at hand, the European Court of Human Rights also
preferred to protect unlawful conduct (or even conduct as serious as
criminal offence) to prevent unethical conduct or conduct that is the sub-
ject of public debate. These conclusions of the European Court of Human
Rights may then lead us to consider that in the case a whistleblower
commits a criminal offence, but does so in accordance with the current
public opinion (or the European Court of Human Rights’ current beliefs
about the public opinion), the European Court of Human Rights considers
it wrong to punish such a perpetrator; on the contrary, he/she will (as in
the present case) be awarded compensation for non-pecuniary damage.?!
Although the European Court of Human Rights states in its decision that
how the whistleblower obtained the data in question must be considered
when applying the abovementioned criteria, as well as when deciding
whether to grant protection under the Article 10 of the Convention, the
European Court of Human Rights does not provide any “guidance” for
both the whistleblower or persons affected by such action. It seems al-

20 See paragraph 3 (1) b) 3. and d) of Act [of the Czech Republic] No. 171/2023 Coll, on the
Protection of Whistleblowers.

21 One of the European Court of Human Rights Grand Chamber’s rulings was that Luxem-
bourg should pay the applicant the sum of EUR 15,000 in compensation for non-pecunia-
ry damage and EUR 40,000 in costs.
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most unfair that the European Court of Human Rights prioritizes the pro-
tection of an employee (or his/her right to freedom of expression), who,
by his/her wholly intentional conduct, breached his/her duty of loyalty,
contractual duty of confidentiality, professional duty of confidentiality,
committed a criminal offence and disclosed sensitive information not on-
ly of his/her employer, but also of clients of his/her employer, causing
irreparable damage to their reputation, over the protection of the inter-
ests of a person who acted lawfully.

The European Court of Human Rights found the criminal conviction
to be inconsistent with the applicant’s right to freedom of expression, al-
so in light of the so-called “chilling effect”,22 which the criminal convic-
tion of the whistleblower might have on other potential whistleblowers,
as they would be deterred from making the disclosure, even though the
disclosure would be “in the public interest”. This effect was, according to
the European Court of Human Rights, compounded by the media atten-
tion given to the case as well as to the person of the applicant. As already
noted, the applicant had committed a criminal offence and had breached
his obligations under his employment relationship with Pricewater-
houseCoopers as well as his duty of professional confidentiality to dis-
close information about his employer’s lawful activities. The only real
sanction in the context of this case was a criminal conviction and the im-
position of a fine. Termination of employment with notice could hardly
be considered a sanction that could deter potential whistleblowers. Nor
can media attention be regarded as a sanction, since the complainant was
not the first, let alone the main actor in the “LuxLeaks” case, and must,
therefore, have been fully aware that his conduct would attract a signifi-
cant degree of media attention even to his person. It can also be assumed
that attention (given the nature of the case) was the objective of his con-
duct. The question, therefore, remains to what extent the possible pun-
ishment of actual criminal activity and a penalty of EUR 1,000 would be
a deterrent to other whistleblowers.

Conclusions

The decision of the Grand Chamber of the European Court of Human
Rights was received with enthusiasm by a significant part of the profes-
sional community. Although such a positive approach can be justified in

22 See Case of Halet v. Luxembourg [2023-02-14]. Judgement of the European Court of Hu-
man Rights, 2023, Application No. 21884 /18, paragraphs 205 and 206.
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the context of the case, it is necessary to state that it is one of the more
apparent cases where tax “optimization” is an issue not only in Europe,
but also in a global context and, therefore, the public opinion on the mat-
ter may be quite uniform. Nevertheless, other cases may occur, which are
not as apparent as the matter at hand, where a dicta decision can have
a dangerous precedential impact.

It should be also noted that the European Court of Human Rights’
case law, expressed not only in the decision under discussion, creates
a certain dichotomy between the protection awarded to whistleblowers
under the Article 10 of the Convention and the protection awarded under
the Directive and the national legislation. Sooner or later, there will be
cases where a whistleblower will be a whistleblower within the meaning
of the Article 10 of the Convention, but will not be a whistleblower under
the national legislation. If such a situation arises, it will again be detri-
mental to the legal certainty of both the whistleblowers and the persons
being reported, since in such a case, for example, the actions of the em-
ployee may not be considered retaliatory in the sense of the national leg-
islation, but may be assessed differently by the European Court of Human
Rights.

The consequence of the European Court of Human Rights’ decision in
question is, therefore, not only a higher standard of protection afforded
to whistleblowers, but also an interference with the legal certainty, a re-
duction in the degree of predictability as well as the value of contractual
and statutory confidentiality. The ultimate consequence of this decision
is likely to be an increase in distrust between the employees and their
employers.
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Some Remarks on Book Critical Constitutionalism:
Ideas for Constitutional Transition
in the Post-COVID-19 Era by Diego Valadés!

Peter Vysny

Abstract: The present paper is a review essay focused on the book - scien-
tific monograph Critical Constitutionalism: Ideas for Constitutional Transi-
tion in the Post-COVID-19 Era written by Mexican legal scholar Diego
Valadés in year 2021. The book is a brief but incisive analysis of how Mexi-
co (mis)managed the global COVID-19 pandemics. The author showed that
many actions and measures taken by the Mexican State during the state of
emergency declared due to the COVID-19 pandemics were problematic for
various reasons, both constitutional/legal and extraconstitutional/extra-
legal ones, and resulted from long-term, serious and complex shortcomings
of the Mexican political system, primarily based on the Mexican Federal
Constitution of 1917 and related federal legislation. However, the author’s
criticism of the Mexican constitutional/political system is constructive, as
he makes useful suggestions to overcome (or, at least, to reduce) its short-
comings throughout the book.

Key Words: Constitutional Law; Critical Constitutionalism; Constitutional
Transition; Global COVID-19 Pandemics; Diego Valadés; Book Critical Con-
stitutionalism: Ideas for Constitutional Transition in the Post-COVID-19
Era; Mexico.

Introduction

In many countries of the world economy, the social and political crisis
caused by the COVID-19 pandemics has revealed deficiencies in their
constitutions as main legal frameworks for overcoming such an extraor-
dinary, complicated and complex situation. Special constitutional (and
other legal) norms and procedures to be applied in a state of emergency,

-

The presented paper was carried out within the Project of the Slovak Research and De-
velopment Agency: “Transformations of Jurisprudence - Historical and Current Forms of
Jurisprudence and the Science of Law”, in the Slovak original “Premeny prdvnej vedy - his-
torické a sti¢asné podoby prdvnej vedy a vedeckosti prdva”, project No. APVV-22-0079, res-
ponsible researcher prof. JUDr. PhDr. Tomas Gabris, PhD., LL.M., MA.
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declared due to the pandemics, were insufficiently used, or circumvented
or violated precisely because of these shortcomings. No doubt, effective
coping with the pandemics has objectively required, inter alia, certain
strengthening of the executive (state administration), restrictions on
some rights and freedoms of citizens, personal decisions and improvisa-
tions of the head of the state, government and other executive/admini-
strative bodies and measures burdening the economy or worsening the
social situation of population. However, in numerous countries, the
aforementioned was carried out in a more or less problematic way, as
well as to an excessively large extent. These countries included Mexico
(officially the United Mexican States), as Diego Valadés? has shown in the
book - scientific monograph Critical Constitutionalism: Ideas for Constitu-
tional Transition in the Post-COVID-19 Era,? which we briefly discuss in
the present paper.

The contents of the book

The book under our analytic review is written in elegant Spanish, clearly,
comprehensibly and concisely. It is divided into an Introduction (in Span-
ish Primeras palabras), 10 internally subdivided chapters* and a Biblio-
graphy that contains numerous primary and secondary sources. Since the

[N}

Dr. Diego Valadés is one of the most prominent Mexican legal scholars. He deals mainly
with the constitutional law, both the Mexican and comparative. He is currently an emeri-
tus researcher at the Institute of Legal Research of the National Autonomous University
of Mexico (in Spanish “Instituto de Investigaciones Juridicas de la Universidad Nacional
Auténoma de México”) in Mexico City (in the past, he was also the director of this presti-
gious academic institution). He is also the president of the international Ibero-American
Institute of Constitutional Law (in Spanish “Instituto Iberoamericano de Derecho Con-
stitucional”).

See VALADES, D. Constitucionalismo critico: Ideas para la transicion constitucional en la
era post Covid-19. 12 ed. Ciudad de México: Siglo XXI Editores, 2021. 150 p. ISBN 978-607-
03-1130-7.

The list of the chapters of the analysed scientific monograph: Constitutional Considera-
tions in Connection with COVID-19 (in Spanish “Reflexiones constitucionales a propésito
de la Covid-19”); Normative Force of Crisis (in Spanish “La fuerza normativa de la crisis”);
Constitutional Problems of States of Emergency (in Spanish “Problemas constitucionales
de los estados de emergencia”); State of Emergency Based on acuerdo (in Spanish “Estado
de emergencia por acuerdo”); Unipersonal Nature of Government (in Spanish “Naturaleza
unipersonal del gobierno”); Dysfunctional State (in Spanish “Estado disfuncional”);
Authoritarianism and Verticalism (in Spanish “Autoritarismo y verticalismo”); Constitutio-
nal State (in Spanish “El Estado de la constitucién”); Structural Inequality (in Spanish
“Desigualdad estructural”); Critical Constitutionalism (in Spanish “Constitucionalismo
critico”).
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earlier versions of five of the book’s chapters were created as separate
texts,5 the text of the book is somewhat incoherent in a few places.

In the analysed book, Diego Valadés, based upon a concise yet thor-
ough examination of the (mis)management of the state of (sanitary)
emergency declared in Mexico due to the global COVID-19 pandemics,®
revealed various long-term, serious and complex deficiencies of the Mex-
ican constitutional /political system. At the same time, he made certain
suggestions to overcome (or, at least, to reduce) them. Thus, the book is
an excellent example of the so-called critical constitutionalism. Currently,
there is no universal or exhaustive definition of this approach to the in-
vestigation in the field of constitutional law, nor a more detailed descrip-
tion of the corresponding research methodology.” It follows from the last
(tenth) chapter of the reviewed book entitled Critical Constitutionalism
(in Spanish Constitucionalismo critico),® as well as from its other parts
that, for the author, critical constitutionalism is a systematic, rigorous
and complex method of the science of constitutional law, the application
of which is determined by a serious general crisis of the society and a ur-
gent need to overcome it. Such method rests upon a constructive criti-
cism of a constitutional/political system, not only of its ideational, axio-
logical, principial, normative and institutional foundations, but also of the
multiple forms and consequences (positives and negatives) of its practi-
cal functioning. In other words, critical constitutionalism does not only
examine constitutional texts, but also various dimensions of their actual

5 See VALADES, D. Constitucionalismo critico: Ideas para la transicion constitucional en la
era post Covid-19. 12 ed. Ciudad de México: Siglo XXI Editores, 2021, p. 12. ISBN 978-607-
03-1130-7.

6 In Mexico, the state of sanitary emergency lasted from 24 March 2020 to 9 May 2023.

7 For more on critical constitutionalism, see e.g. De CABO MARTIN, C. Pensamiento critico,

constitucionalismo critico. 12 ed. Madrid: Trotta, 2014. 119 p. ISBN 978-84-9879-524-0;

LOUGHLIN, M. The Contemporary Crisis of Constitutional Democracy. Oxford Journal of

Legal Studies [online]. 2019, vol. 39, no. 2, pp. 435-454 [cit. 2023-08-04]. ISSN 1464-3820.

Available at: https://doi.org/10.1093/0jls/gqz005; SAAVEDRA, G. A. Traditional and Cri-

tical Theory of Constitution. In: Ch. LAZZERI and S. NOUR, dir. Reconnaissance, identité et

intégration sociale [online]. 1¢ éd. Nanterre: Presses universitaires de Paris Nanterre,

2009, pp. 309-324 [cit. 2023-08-04]. ISBN 978-2-8218-2690-8. Available at: https://doi.

org/10.4000/books.pupo.763; and TURGUT, C. Critical Constitutionalism: An Inquiry into

the Past, Present, and Future. Jindal Global Law Review [online]. 2023, vol. 14, no. 1,

pp. 29-48 [cit. 2023-08-04]. ISSN 2364-4869. Available at: https://doi.org/10.1007/s410

20-023-00196-x.

See VALADES, D. Constitucionalismo critico: Ideas para la transicion constitucional en la

era post Covid-19. 12 ed. Ciudad de México: Siglo XXI Editores, 2021, pp. 125-142. ISBN

978-607-03-1130-7.
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operation in a society, in order to identify both normative and factual
shortcomings of its constitutional /political system and to offer solid solu-
tions for their elimination (or, at least, reduction).

The central thesis of the book is that the problematic handling of the
general crisis of the Mexican society caused by the COVID-19 pandemics
resulted from the fact that the state of emergency was not declared in
a standard way, and the standard rules and procedures to be applied in
such astate were not correctly and/or sufficiently applied on alarge
scale, which, in turn, pointed out certain deficiencies of the Mexican con-
stitutional /political system, primarily based on the Mexican Federal Con-
stitution of 1917, officially called Political Constitution of the United Mex-
ican States (in Spanish Constitucién Politica de los Estados Unidos Mexi-
canos),’ and related federal legislation. Throughout the book, Diego Vala-
dés researched and tested this thesis in the context of the crisis situation
in Mexico caused by the pandemics, the Mexican constitutional /political
system, conditions in other contemporary states and historical examples
related to the book’s topic.

The declaration of a state of emergency in Mexico and the introduc-
tion of rules by which the administrative, legislative and judicial institu-
tions of the Mexican Federation and its constituent states, as well as vari-
ous sectors of the economy, education, working life and private life of cit-
izens, etc., were to be governed until the state of emergency ended, were
carried out to a significant degree by circumvention, or even violation of
the Mexican Federal Constitution; with a certain simplification, it can be
stated that the life of the Mexican population during the pandemics was
regulated by the Mexican President (in Spanish Presidente de los Estados
Unidos Mexicanos) in cooperation with the Federal Ministry of Health (in
Spanish Secretaria de Salud) to a significantly greater extent than it is
possible under the Mexican Federal Constitution and other federal legis-
lation, as well as without effective control by the Federal Parliament -
Congress of the Union (in Spanish Congreso de la Unidn) or the courts. Di-
ego Valadés considers the above-mentioned to be another manifestation
of along-standing problem of the Mexican constitutional/political sys-
tem, which is a clear power predominance of the executive over legisla-
tion and justice, existing both at the federal level (strong position of the

9 See Constitucién Politica de los Estados Unidos Mexicanos [Political Constitution of the
United Mexican States] [1917]. In: Instituto de Investigaciones Juridicas - UNAM [online].
2023 [cit. 2023-08-04]. Available at: https://www.juridicas.unam.mx/legislacion.
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president) and in the states of the federation (strong position of the gov-
ernors of these states).

On the one hand, the strong position of the Mexican President is
anormal consequence of the fact that Mexico has a presidential form of
government. On the other hand, since the adoption of the Federal Consti-
tution in 1917, this position has been continuously strengthened, de fac-
to, to the extent that the president also exercises powers that do not have
(sufficient) support in the constitutional text. The exercise of such pow-
ers, along with some others, explicitly enshrined in the Mexican Federal
Constitution, is also not subject to approval by the Federal Parliament, i.e.
Congress of the Union. The president’s position is also strengthened by
his creative independence from the Congress of the Union (the president
is elected directly by the citizens), the fact that the Federal Government is
not an independent body, but an administrative apparatus subordinate to
him and authoritatively managed by him, which, moreover, does not an-
swer to the Congress of the Union, etc. Thus, in Mexico, according to Die-
go Valadés, the democratic nature of the state is weakened and the so-
called verticalism as a special kind of political regime persists. It is a typi-
cal feature of verticalism that, according to Diego Valadés, “certain ele-
ments of authoritarianism coexist, such as the concentration of power in
the hands of the president or the political irresponsibility of those who
help him in governing, and certain elements of democracy, such as free
elections or broad pluralism.” As Diego Valadés goes on to state, “alt-
hough such a mode of governance has existed within the Mexican politi-
cal system for decades, the sanitation crisis of 2020 has accentuated it
even more... Verticalism exists where political power is legitimized by
free and pluralistic elections and there are independent courts, but
where exercise of power is too extensively concentrated [in the hands of
the executive or its representative - the president] and is practiced in
a patrimonial way. Because of this last reason, the incompetence of the
highest administrative bodies deepens, because hierarchical subordina-
tion distances the best prepared persons from the performance of public
functions held by those who merely mechanically obey, lacking their own
judgment. Occupying power bodies in an insufficiently democratic envi-
ronment and preventing or postponing state reform produce negative
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impacts on the quality of the collective and individual lives of the gov-
erned, which can lead to corruption, insecurity and poverty.”10

Diego Valadés believes that the predominance of the executive over
the legislation and justice is already so significant that it vastly disturbs
the balance as well as the effective cooperation of these three state pow-
ers; moreover, it is contrary to the sovereignty of the people and the rep-
resentative democracy and, consequently, to the spirit of the Mexican
Federal Constitution. He sees the solution to this problem primarily in
the parliamentarization of the Mexican presidential form of government,
including the creation of a federal government in the sense of an inde-
pendent (not subordinate to the president) executive body that would be
responsible to the Mexican Parliament. However, it is questionable
whether such solution would be effective enough. For example, in Slo-
vakia, a country with parliamentary form of government, during the state
of emergency declared due to the COVID-19 pandemics, the powers of
the government and its head, the Prime Minister, were disproportionate-
ly strengthened, since, at that time, the government had a constitutional
majority in the Parliament, legislation was adopted in an accelerated
manner, neither the President nor the Constitutional Court opposed this
development, etc.

Diego Valadés also recommends paying attention to more rigorous
observance of the Constitution, restoring the balance and improving the
cooperation of the executive, legislation and justice, strengthening politi-
cal pluralism, collective decision-making and public debates and involv-
ing wide sections of the population in them, significantly increasing the
level of control of the executive by the Parliament, creating conditions for
the development of a real parliamentary opposition, which would quali-
fiedly criticize the Federal Government and the President, and the like.

Another serious problem of the Mexican constitutional/political sys-
tem, which has been highlighted during the pandemics, is the insufficient
quality of the activity of the administration, both federal and that of the
federal states. In this context, Diego Valadés points out that in a state of
emergency, but also outside of this state, it is of the utmost importance
that the administration makes decisions and implements measures that
are not only in accordance with the Constitution and the legal order, but

10 See VALADES, D. Constitucionalismo critico: Ideas para la transicion constitucional en la
era post Covid-19. 12 ed. Ciudad de México: Siglo XXI Editores, 2021, pp. 92-93. ISBN 978-
607-03-1130-7.
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also rational (those that can achieve what is needed), which is greatly
aided by the secular character of the Mexican State which must be pre-
served. These decisions and measures should also be taken and imple-
mented more collectively than by individuals and should be based on suf-
ficient and correct information, as not only in a normal state, but also in
the state of emergency it should apply - to the institutions of the state,
but also to the citizens - the right to the truth, which Diego Valadés - and
this is certainly interesting for the Slovak or Czech readers - considers to
be a concept created by Vaclav Havel.1!

Last but not least, the shortcoming of the Mexican political system is
populism, which not only manipulates the opinion and will of citizens,
thereby weakening the principle of popular sovereignty and the im-
portance of elections, but is often associated with attractive at the first
glance, but, in reality, arbitrary and irrational (and possibly also uncon-
stitutional or illegal) decisions that are especially dangerous in the state
of emergency, when e.g. they can have negative effects on the economy or
can lead to the deterioration of the social conditions of the population.
According to Diego Valadés, the solution to populism is the improvement
of the conditions for the competition of political parties, the reduction of
governance by individuals, and the like.

Conclusions

The book under our analytical review introduces the critical constitu-
tionalism on an empirical level (constructive criticism of the Mexican
constitutional /political system, based on systematic analysis of problem-
atic social, economic and political development during the state of emer-
gency declared in Mexico due to the global COVID-19 pandemics), while
pointing out great potential and utility of this legal scientific concept and
research method that has recently come into use in the field of constitu-
tional law. Critical constitutionalism goes beyond mere examination of
constitutional texts; it includes investigation about factual (social, eco-
nomic, political, cultural) dimensions of their application in the society,
thus identifying the positives and negatives of both normative contents
and actual operation of constitutions. However, such complexity of the
constitutional research is not yet the most important feature of critical
constitutionalism. Concrete solutions to problems related to the exam-

11V4clav Havel was a well-known Czechoslovak politician and the first President of the
Czech and Slovak Federative Republic, and subsequently also the first President of the
Czech Republic.
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ined constitutional systems, proposed by critical constitutionalists, are
even more important.
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Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels. Its
aim is to provide a stimulating and inspirational platform for scientific
and society-wide beneficial solutions to current legal issues and their
communication in the context of their broadest interdisciplinary social
relations, in like manner at the national, regional and international levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

+ March 31st - spring edition;

#+ June 30t - summer edition;

4+ September 30t - autumn edition;
#+ December 31st - winter edition.
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The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Also, the processes of receiving, reviewing and pub-
lishing of contributions in the journal are carried out exclusively free of
charge. Submission of contributions for publication understands the edi-
torial office of the journal SOCIETAS ET IURISPRUDENTIA as a manifesta-
tion of the will of the authors, through which the authors all at once
knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:
4+ please specify title, eventually subtitle of contribution in original lan-
guage;
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Title of Contribution in English:
+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original;

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
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the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlov4, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Jeho ciel'om je posky-
tovat’ podnetnu a inSpirativnu platformu pre vedecké a celospolocensky
prinosné rieSenia aktudlnych pravnych otazok aich komunikaciu v kon-

.....

nielen na narodnej, ale aj na regiondlnej a medzinarodnej trovni.

Redakcia Casopisu sidli v priestoroch Pravnickej fakulty na Kollaro-
vej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
ciadlnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sucasne v podobe
kompletnych verzii jednotlivych cisiel, ako i samostatnych autorskych
separatov uverejnenych v zodpovedajucich rubrikdch na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in§pirativnu platformu pre komunikaciu
na urovni odbornej aj obc¢ianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné riesenia aktualnych otdzok z oblasti najma
verejného prava a sikromného prava.

Webova stranka casopisu ponuka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecCuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
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¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského Stadia.

V stulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napliiaji skutkovii podstatu plagiatu & ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znent.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Prispevky sa prijimanu v anglickom, slovenskom a ceskom jazy-
ku. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu ¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otdzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatel'ov na autorsky honorar. Rovnako vyhradne
bezodplatne sa realizuju v Casopise aj procesy prijimania, posudzovania
a publikacie prispevkov. PredloZenie prispevkov na publikaciu posudzuje
redakcia Casopisu ako prejav vole autorov, ktorym autori vedome a dob-
rovolne sicasne:

4 prejavuju svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym sthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doru¢eného do redakcie ca-
sopisu, nie je moZné prijat na nasledné recenzné konanie z dévodu ab-
sencie sihlasu autora/spoluautorov.
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Clanok I1I. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakc¢nej rady c¢asopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi posobiacimi v zodpove-
dajucich oblastiach.

Na recenzné konanie mdZu byt odovzdané len prispevky obsahujtce
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formalne preveruje
povodnost textov kontrolami nahodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajiucim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukizatelne nezodpovedd minimalnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategorie (Studie, eseje, recenzie publikicii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej cita¢nej normy ISO
690.

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zasadam
publikacnej etiky Komisie pre publikac¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publika¢nej
etiky Komisie pre publikacnu etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
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https://publicationethics.org/. Uvedené zadsady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ¢a-
sopisu.

Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim suvisiace pravne skutoénosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. Its aim is to
provide a stimulating and inspirational platform for scientific and socie-
ty-wide beneficial solutions to current legal issues and their communica-
tion in the context of their broadest interdisciplinary social relations, in
like manner at the national, regional and international levels.

The journal’s editorial office resides in premises of the Faculty of
Law in Kollarova Street No. 10 in Trnava, Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.

Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
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are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author’s fee (royalty). Also, the pro-
cesses of receiving, reviewing and publishing of contributions in the
journal are carried out exclusively free of charge. Submission of contribu-
tions for publication understands the editorial office of the journal as
a manifestation of the will of the authors, through which the authors all
at once knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4 declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

# the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references according to current
citation standard ISO 690.
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Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics https://publicationet-
hics.org/. Listed principles and guidelines of publication ethics are bind-
ing for contributors, journal’s editorial board, journal’s editors and edito-
rial office, contribution reviewers as well as journal’s publisher.

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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