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Editorial k zimnej edicii
SOCIETAS ET IURISPRUDENTIA 2024

Cteni citatelia, vazeni priatelia,

dovol'te, aby som Vam predstavila Stvrté ¢islo dvanasteho ro¢nika SO-
CIETAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial’ nepublikované prispevky. Jeho cielom je poskytovat podnetnu a in-
Spirativnu platformu pre vedecké a celospoloCensky prinosné rieSenia
aktualnych pravnych otazok a ich komunikaciu na drovni najma odborne;j
pravnickej, ale aj zainteresovanej Sirokej obc¢ianskej verejnosti v kontexte
ich najsirsich interdisciplinarnych spolocCenskych suvislosti, a to nielen
na narodnej, ale aj na regionalnej a medzinarodnej urovni.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacii vztahujicich sa na hlavné zameranie Casopisu, a taktiez informicii,
ako aj sprav suvisiacich so zdkladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moZnost pristipenia a prehliadania z akéhokol'vek zariadenia umoZziu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, stvrté Cislo dvanasteho ro¢nika ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA ponuka celkovo tri samostatné vedecké Studie. V poradi

EDITORIAL 11
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prva Studia ponuka citatelom velmi komplexny a podrobny pohl'ad na
kl'i¢ové a mimoriadne aktuilne otdzky smerovania pracovnopravnej
Upravy zameranej na oblast Sportu v Slovenskej republike. Nasledujica
Stddia prinasa pravnu analyzu vyuzitia mimosudneho technického do-
hl'adu v trestnom rozhodovani z narodného rumunského pohl'adu, ako aj
z europskeho pohl'adu. Tretia a v poradi posledna stidia predstavuje sys-
tematickii a hibkovli analyzu smerovania pracovnopravneho sudnictva
v Ceskej republike.

V suvislosti s vydanim Stvrtého ¢isla dvandsteho ro¢nika casopisu
SOCIETAS ET IURISPRUDENTIA by sme velmi radi informovali vSetkych
jeho Citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis je registrovany
v Adresari Casopisov s otvorenym pristupom (Directory of Open Access
Journals, DOAJ), ako aj v medzindrodnych vedeckych databizach Cros-
sref, ERIH PLUS a Index Copernicus International a poZiadal o registraciu
v d'al$ich medzinarodnych vedeckych databazach. Sticasne by sme vel'mi
radi informovali aj o tom, Ze do okamihu vydania nového ¢isla ¢asopisu
zaznamenali jeho webové stranky celkom 152 krajin navstev (v abeced-
nom poradi):

1. Afganistan 52. Island 103.Pakistan

2. Albansko 53. Izrael 104.Palestina

3. Alzirsko 54. frsko 105.Panama

4. Angola 55. Jamajka 106.Paraguaj

5. Antigua a Barbuda 56. Japonsko 107.Peru

6. Argentina 57. Jemen 108.Pobrezie slonoviny
7. Arménsko 58. Jordansko 109.Pol'sko

8. Australia 59. Juzna Afrika 110.Portoriko

9. Azerbajdzan 60. JuZzna Koérea 111.Portugalsko
10. Bahrajn 61. Kambodza 112.Rakusko

11. Bangladés 62. Kamerun 113.Rumunsko
12. Barbados 63. Kanada 114.Rusko

13. Belgicko 64. Kapverdy 115.Rwanda

14. Benin 65. Katar 116.Salvador

15. Bielorusko 66. Kazachstan 117.Saudska Arabia
16. Bolivia 67. Kena 118.Senegal

17. Bosna a Hercegovina 68. Kirgizsko 119.Seychely

18. Brazilia 69. Kolumbia 120.Sierra Leone
19. Bulharsko 70. Kongo - Kinshasa 121.Singapur

20. Burkina Faso 71. Kosovo 122.Sint Maarten
21. Burundi 72. Kostarika 123.Slovensko

EDITORIAL
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22. Curagao 73. Kuba 124.Slovinsko

23. Cyprus 74. Kuvajt 125.Somalsko

24. Ceska republika 75. Laos 126.Spojené arabské emiraty
25. Cile 76. Libanon 127.Spojené kral'ovstvo
26. Cina 77. Litva 128.Spojené staty americké
27. Dansko 78. Libya 129.Srbsko

28. Dominika 79. LotySsko 130.Sri Lanka

29. Dominikanska republika 80. Luxembursko 131.Sudén

30. Egypt 81. Macedénsko 132.Syria

31. Ekvador 82. Madagaskar 133.Spanielsko

32. Estéonsko 83. Mad'arsko 134.Svajéiarsko

33. Etidpia 84. Malajzia 135.Svédsko

34. Fidzi 85. Malawi 136.TadZikistan

35. Filipiny 86. Malta 137.Taiwan

36. Finsko 87. Maroko 138.Taliansko

37. Franctzsko 88. Mauricius 139.Tanzania

38. Ghana 89. Mexiko 140.Thajsko

39. Grécko 90. Mjanmarsko 141.Togo

40. Gruzinsko 91. Moldavsko 142.Trinidad a Tobago
41. Guam 92. Mongolsko 143.Tunisko

42. Guatemala 93. Mozambik 144.Turecko

43. Guinea 94. Namibia 145.Uganda

44. Holandsko 95. Nemecko 146.Ukrajina

45. Honduras 96. Nepal 147.Uruguaj

46. Hongkong 97. Nigéria 148.Uzbekistan

47. Chorvatsko 98. Nikaragua 149.Venezuela

48. India 99. Nérsko 150.Vietnam

49. Indonézia 100.Nova Kaledénia 151.Zambia

50. Irak 101.Novy Zéland 152.Zimbabwe

51.Iran 102.0man

SOCIETAS

IVRISPRVDENTIA

Pri prileZitosti vydania Stvrtého ¢isla dvanasteho ro¢nika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s Citatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tieZ vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty irektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redakénej rady ¢asopisu a redakénému timu.

EDITORIAL 13
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Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-

.....

terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakeénej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 31. december 2024
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Editorial for Winter Edition
of the SOCIETAS ET IURISPRUDENTIA 2024

Dear readers and friends,

let me introduce the fourth issue of the twelfth volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions. Its aim is
to provide a stimulating and inspirational platform for scientific and so-
ciety-wide beneficial solutions to current legal issues and their commu-
nication at the level of primarily legal experts, but also the interested
general public in the context of their broadest interdisciplinary social re-
lations, in like manner at the national, regional and international levels.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, fourth issue of the twelfth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers atotal of three separate scientific
studies. The very first study offers readers a very comprehensive and de-
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tailed view of the key and extremely topical issues of direction of the la-
bour law regulation focused on the field of sports in the Slovak Republic.
The following study brings a jurisprudential analysis of the use of extra-
judicial technical surveillance in criminal decision-making from the na-
tional Romanian perspective as well as the European perspective. The
third, final study presents systematic and thorough analysis of the direc-
tion of the labour justice in the Czech Republic.

In relation to the release of the fourth issue of the twelfth volume of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been regis-
tered in the Directory of Open Access Journals (DOAJ) as well as in inter-
national scientific databases Crossref, ERIH PLUS and Index Copernicus
International and applied for registration in other international scientific
databases. At the same time, we would like to inform that till the date of
the new issue, the journal’s websites had recorded a total of 152 coun-
tries of visits (in alphabetical order):

1. Afghanistan 52. Greece 103.Panama

2. Albania 53. Guam 104.Paraguay

3. Algeria 54. Guatemala 105.Peru

4. Angola 55. Guinea 106. Philippines
5. Antigua and Barbuda 56. Honduras 107.Poland

6. Argentina 57. Hong Kong 108.Portugal

7. Armenia 58. Hungary 109.Puerto Rico
8. Australia 59. Iceland 110.Qatar

9. Austria 60. India 111.Romania

10. Azerbaijan 61. Indonesia 112.Russia

11. Bahrain 62. Iran 113.Rwanda

12. Bangladesh 63.Iraq 114.Saudi Arabia
13. Barbados 64. Ireland 115.Senegal

14. Belarus 65. Israel 116.Serbia

15. Belgium 66. Italy 117.Seychelles
16. Benin 67.]Jamaica 118.Sierra Leone
17. Bolivia 68. Japan 119.Singapore
18. Bosnia and Herzegovina 69. Jordan 120.Sint Maarten
19. Brazil 70. Kazakhstan 121.Slovakia

20. Bulgaria 71. Kenya 122.Slovenia

21. Burkina Faso 72. Kosovo 123.Somalia

22. Burundi 73. Kuwait 124.South Africa
23. Cambodia 74. Kyrgyzstan 125.South Korea

[y
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24. Cameroon 75. Laos 126.Spain

25. Canada 76. Latvia 127.Sri Lanka

26. Cape Verde 77. Lebanon 128.Sudan

27. Chile 78. Libya 129.Sweden

28. China 79. Lithuania 130. Switzerland

29. Colombia 80. Luxembourg 131.Syria

30. Congo - Kinshasa 81. Macedonia 132.Taiwan

31. Costa Rica 82. Madagascar 133.Tajikistan

32. Cote d’Ivoire 83. Malawi 134.Tanzania

33. Croatia 84. Malaysia 135.Thailand

34. Cuba 85. Malta 136.The Netherlands

35. Curagao 86. Mauritius 137.Togo

36. Cyprus 87. Mexico 138.Trinidad and Tobago
37. Czech Republic 88. Moldova 139.Tunisia

38. Denmark 89. Mongolia 140.Turkey

39. Dominica 90. Morocco 141.Uganda

40. Dominican Republic 91. Mozambique 142.Ukraine

41. Ecuador 92. Myanmar 143.United Arab Emirates
42. Egypt 93. Namibia 144.United Kingdom

43. El Salvador 94. Nepal 145.United States of America
44. Estonia 95. New Caledonia  146.Uruguay

45. Ethiopia 96. New Zealand 147.Uzbekistan

46. Fiji 97. Nicaragua 148.Venezuela

47. Finland 98. Nigeria 149.Vietnam

48. France 99. Norway 150.Yemen

49. Georgia 100.0man 151.Zambia

50. Germany 101.Pakistan 152.Zimbabwe

51. Ghana 102.Palestine

On the occasion of launching the fourth issue of the twelfth volume of

the journal, I would be delighted to sincerely thank all the contributors
who have contributed in it actively and have shared with the readers
their knowledge, experience or extraordinary views on legal issues as
well as the top management of the Faculty of Law of the Trnava Universi-
ty in Trnava, all friends, colleagues, employees of the Faculty of Law, the
rector’s administration at the Trnava University in Trnava for all support
and suggestive advices and, finally, also the members of journal’s editori-
al board and the editorial team.

I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
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professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, December 315, 2024
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The 2024 Draft Amendment to the Sports Act:
Labour Disputes in Sports de lege ferendal

Tomas Gabris

Abstract: The paper analyses the recently introduced draft amendment to
the Sports Act of the Slovak Republic, dealing thereby solely with one spe-
cific aspect of this draft bill, namely that of dispute resolution in sports. So-
lutions to legal problems related to dispute resolution in sports are intro-
duced in the bill, reflecting various proposals which were suggested previ-
ously by the Slovak sports lawyers and sports experts. The draft amend-
ment can, therefore, be considered a viable way of solving many of the the-
oretical and practical problems in the field.

Key Words: Sports Law; Dispute Resolution; Court of Arbitration; the Slo-
vak Republic.

Introduction - the draft amendment overview

In the Autumn of 2024, the Slovak Ministry of Sports introduced a long-
awaited draft amendment to the Slovak Sports Act (Act No.440/2015
Coll.),2 aimed at resolving numerous critical issues arising in the sporting
practice. In this paper, we shall focus solely on one of the problems that is
being addressed by the draft amendment - namely the problems and le-
gal issues concerning dispute resolution in sports. The proposed
amendment to the Sports Act thereby preserves the already existing
mechanisms of dispute resolution, including judicial dispute resolution,
but also introduces some novel mechanisms.

Judicial dispute resolution should remain the prime route of dispute
resolution first of all in the provisions of Section 28(2) and (3) of the
Sports Act, according to which, if the Olympic symbols are used by an un-

-

The paper is an outcome of the grant project VEGA 2/0073/23: “Athlete - Employee or
Entrepreneur?”, in the Slovak original “Sportovec - zamestnanec alebo podnikatel’?”, re-
sponsible researcher prof. JUDr. PhDr. Tomas Gabris, PhD., LLM, MA.

The Act replaced the previous Act on Organization and Support of Sports which was in
fact very brief and deficient in many aspects which were simply left out of the scope of
the Act. See CORBA, |. The Slovak Act on the Organization and Support of Sport; a Missed
Opportunity?. The International Sports Law Journal. 2009, vol. 9, no. 3-4, pp. 65-70. ISSN
1567-7559.

N
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authorized person or if they are used in violation of paragraph (1), the
Slovak Olympic and Sports Committee shall call on this person to cease
the unauthorized use and to compensate for damage, harm or to render
the corresponding unjustified enrichment gained by the use of the rele-
vant symbols. The court in civil contentious proceedings is competent to
hear and decide such disputes should the person not comply with the call
from the Olympic Committee. This mechanism of dispute resolution via
general civil courts is newly regulated in the draft amendment in greater
detail than previously.

Besides the cases of judicial dispute resolution, the draft amendment
preserves areas where the extra-judicial dispute resolution is preferred.
This is the case of autonomous dispute resolution at the level of sports
organizations (national sports associations) which have established their
own dispute resolution mechanisms already under the existing Sports
Act of 2015. In addition, however, according to the proposed draft
amendment from 2024, the Slovak Olympic and Sports Committee should
also be obliged to establish a special body for autonomous dispute reso-
lution, as a potential common (joint) body serving for those national
sports associations, which have not yet been able to staff their own dis-
pute resolution bodies or failed to make them operational. Those (espe-
cially smaller) national associations lacking financial means and person-
nel to run such a body would gain an opportunity to submit to the tribu-
nal established by the Olympic Committee - serving either in the first in-
stance or in the appeal proceedings in various types of sporting disputes;
the common dispute resolution body could thereby serve also as a com-
mon disciplinary body. However, the aforementioned submission to the
body created by the Olympic Committee is not imposed on national
sports associations as an obligation, but is suggested to be rather an op-
tion only. There is namely an assumption that some associations, the
football association in particular, which has a functional Dispute Resolu-
tion Chamber, might not be interested in submitting their disputes to this
common body, preferring instead to retain their current structure of dis-
pute resolution bodies.

Besides this change, at the same time, the draft amendment also pro-
poses to supplement the existing provision of Section 52 of the Sports
Act, dealing with autonomous dispute resolution, with new paragraphs
(5) and (6). These should introduce alegal requirement for providing
reasons and justification in any and all decisions of the autonomous dis-
pute resolution bodies. The justification is to represent a mandatory part
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of any decision of a dispute resolution body. This requirement is related
to the right to a fair trial before the dispute resolution body and, at the
same time, it is intended to make it possible to better review such deci-
sions by general courts, should that be the case. The amendment to the
Sports Act namely also aims to clarify the existing issues as to the juris-
diction conflict between general civil courts under the civil contentious
litigation procedure, and the jurisdiction of administrative courts. In this
respect, the amendment makes it clear that the decisions are to be re-
viewed in civil contentious litigation proceedings.

Still, any judicial review is to remain only a secondary option - court
review of a decision of a dispute resolution body would be possible only
against final decisions of the dispute resolution bodies and only at the
request of the person concerned. This is aimed at resolving another im-
portant legal issue - as to the competition of jurisdictions between au-
tonomous dispute resolution in sports and judicial dispute resolution.
This issue has namely arisen in sporting practice since the entry into
force of the Sports Act No.440/2015 Coll., but has not been clarified so
far in judicial practice.

In order to highlight the importance of the draft amendment for the
dispute resolution in sport further, in this paper, we shall explain in
greater detail the existing problems that the amendment is addressing.
Should the amendment be successful, it would namely finally settle nu-
merous doctrinal disputes and would introduce a clear system of dispute
resolution in sports, including cases of sporting labour disputes, where
the players are claiming their rights as employees. Thus, in general, we
argue for the positive effect of the draft amendment that is being current-
ly debated in the Slovak Parliament and fully recommend its adoption,
despite the political discrepancies between the Members of the Parlia-
ment as to some partial aspects of this amendment.3

1 Dispute resolution in sports - the state of the art in Slovakia

Sports and the performance of dependent work in sports is an area that
is not void of legal disputes. Thereby, the method of resolving disputes in
sports in Slovakia is similar to the resolution of disputes in labour law

w

On the role of politics in the Slovak sports see VARMUS, M., M. BEGOVIC, M. MICIAK, M.
SARLAK and M. KUBINA. The Development of Sports Policy in Slovakia. Sports Law, Policy
& Diplomacy Journal [online]. 2024, vol. 2, no.1, pp.107-133 [cit. 2024-10-15]. ISSN
2975-6235. Available at: https://doi.org/10.30925/slpdj.2.1.6.
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known in Czechoslovakia before 1989 (in the Communist era), and dis-
similar to the currently accepted ways of resolution of labour disputes in
Slovakia, which are being entrusted solely to general courts. In 2015, the
Sports Act namely entrusted the resolution of (not only) labour disputes
in sports to special extrajudicial bodies, mandatorily created by the na-
tional sports associations (hereinafter referred to as the “NSAs” or the
“NSA”). This is a situation not unlike the situation before 1989, when in
Slovakia, in the area of resolving labour disputes, various trade union
conciliation and arbitration commissions primarily operated as special
bodies for resolving such disputes at the individual workplaces or in in-
dividual factories. After 1989, this situation in labour law changed dra-
matically - by introducing mandatory dispute resolution by general
courts, which is even today explicitly expressed in the provision of Sec-
tion 14 of the Labour Code of the Slovak Republic: “Disputes between an
employee and an employer regarding claims arising from employment re-
lationships shall be heard and decided by the courts.” Still, due to the
Sports Act, an exception to this regulation exists - in the area of resolving
employment disputes in sports, where one can witness a kind of return
to the idea of sectoral bodies for resolving disputes out-of-court.

Specifically, in the provision of Section 19(1)(g), the Sports Act from
2015 assumes that “disputes that arise from the sports activities of the na-
tional sports association and persons with its affiliation are to be resolved
by dispute resolution bodies, ...” According to the provision of Section
19(1)(f), concerning the NSAs and their bodies, “the highest body elects
members of the highest executive bodies, chairmen and vice-chairmen of
disciplinary bodies, dispute resolution bodies, licensing bodies and control
bodies, if they are not elected directly by members of the national sports
association”. The above, therefore, resulted in a requirement that each
NSA creates its own bodies for resolving (deciding) disputes, including
labour disputes in sports. The NSA is obliged to create such bodies also
based on the provisions of Section 52 of the Sports Act, regulating the ju-
risdiction of these bodies and some procedural safeguards as to their
competences.* According to the explanatory report to the Sports Act:

4 (1) A sports organization shall exercise, in accordance with its regulations, the jurisdiction
to resolve disputes pursuant to paragraph (2) over persons within its jurisdiction.
(2) Dispute resolution bodies are authorized
a) to decide disputes arising in connection with the sports activities of a sports organization
and persons affiliated with it,
b) impose sanctions and measures for violations of competition rules, regulations or deci-
sions of the bodies of a sports organization,
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“The aim of the proposed regulation is to provide space for sports organi-
zations to autonomously resolve disputes within a specific sports organiza-
tion, as well as to impose and enforce disciplinary sanctions against per-
sons affiliated with a specific sports organization.”> The aim was thus to
strengthen the autonomy of sports even in the field of dispute resolution
by way of introducing mandatory creation of dispute resolution bodies at
the level of each NSA.

The proceedings before these autonomous bodies are initiated on the
basis of a petition to initiate proceedings filed by one of the parties to the
dispute. The proceedings are governed by the accusatory principle,
whereby the burden of proof is in principle to be borne by the party who
filed the petition to initiate proceedings. However, the details of the pro-
ceedings are essentially regulated by the national sports federations
themselves, with the sole statutory condition of ensuring the implemen-
tation of the principle of a fair trial.6

Previously, before the entry into force of the Sports Act of 2015, the
NSAs were free to choose from any type of dispute resolution and any
type of bodies - be it arbitration commissions, or chambers for dispute
resolution, or even a special arbitration court established under the Arbi-
tration Act (Act No. 244/2002 Coll.). In connection with the latter method
of dispute resolution, i.e. arbitration, this was mostly used by the Slovak
Football Association before it shifted to establishing a Dispute Resolution
Chamber following the models of FIFA (La Fédération internationale de
football association) dispute resolution chamber. By now, some minor
NSAs make use of the arbitration courts, but these are in fact rather used
by non-sporting entities to have their property disputes resolved that
have nothing to do with sports at all.

The reason for the lesser use of arbitration in the Slovak sport is
thereby also the fact that in the Slovak conditions there is a doctrinal dis-

c) review decisions of bodies of sports organizations under its jurisdiction,

d) examine the compliance of the regulations of sports organizations with their founding
document (i.e. statutes)...

Vladny navrh zédkona o Sporte a o zmene a doplneni niektorych zakonov: Dévodova spra-
va - osobitna ¢ast. In: Ndrodnd rada Slovenskej republiky [online]. 2015 [cit. 2024-10-15].
Available at: https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=56
93.

Provision of Section 52(3) of the Sports Act: “(3) Dispute resolution bodies shall exercise
their powers pursuant to paragraph (2) in accordance with the rules of the competition, the
regulations of the sports organization to which they belong, and international sports rules,
regulations and decisions, while observing the principles of fair trial.”

5

o
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pute whether arbitration courts can in fact decide sports disputes at all,
and especially labour disputes between professional athletes and sports
organizations;’ in arbitration proceedings, only property disputes are
namely to be resolved, which may not be sufficient for the multidimen-
sional nature of sports disputes. We are summing up this doctrinal de-
bate in the following chapter of this paper.

2 Arbitrability of sporting labour disputes?

In relation to the applicability of the arbitration to sports, the provision
of Section 14 of the Labour Code of the Slovak Republic (Act No.311/
2001 Coll.) is particularly controversial, which might represent an obsta-
cle to the resolution of sports disputes in arbitration proceedings. The
provision of Section 14 of the Labour Code namely stipulates: “Disputes
between an employee and an employer regarding claims arising from em-
ployment relationships shall be heard and decided by the courts.” It is not
clear whether this provision includes also an arbitration court.

Still, with respect to sportspeople, the provision of Section 2(3) of the
Labour Code stipulates that the Labour Code shall apply to professional
athletes only if a special legislation (Sports Act) provides for this. In this
context, the Sports Act indeed explicitly refers to the Labour Code in sev-
eral places, and in the provision of Section 46(2) of the Sports Act sum-
marily lists those provisions of the Labour Code that are applicable to
professional athletes. However, neither the provision of Section 46(2) of
the Sports Act, nor any other provision of the Sports Act refers to Sec-
tion 14 of the Labour Code as being applicable to sportspeople. This is
the basis for our claim that Section 14 of the Labour Code does not apply
to labour relations of athletes and sports organizations and that these
disputes are, therefore, freely arbitrable.

However, one has to take into account also Section 1(1) of the Arbi-
tration Act, according to which this Act regulates “... the resolution of dis-
putes arising from domestic and international commercial and civil law re-

N

COLLAK, J. Kto bude rie$it pracovnopravne spory profesionalnych $portovcov a klubov
v $porte alebo - preco je (vzdy) nutné hl'adiet z vysky. In: UCPS - Ucend prdvnickd spoloc-
nost’ [online]. 2016-04-25 [cit. 2024-10-15]. Available at: http://www.ucps.sk/riesenie_
pracovnopravnych_sporov_v_sporte_profesionalny_sportovec_klub_jaroslav_collak; and
STEVCEK, M., T. GABRIS and L. PITEK. Arbitrabilita $portovych sporov (alebo preto sa pri
Jhutnom* hl'adeni z vysky vzdy oplati pozerat si pod nohy). In: UCPS - Ucend prdvnickd
spolocnost’ [online]. 2016-08-10 [cit. 2024-10-15]. Available at: http://www.ucps.sk/Ar-
bitrabilita_sportovych_sporov.
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lations...” Opponents of the arbitrability of sporting labour disputes argue
here with the term “civil law” which allegedly does not include “labour
law” relations, meaning the impossibility to arbitrate disputes between
athletes and their clubs. Still, at the same time, Section 1(2) of the Arbi-
tration Act allows for arbitration of all disputes in which a settlement
agreement can be concluded under the Civil Code of the Slovak Republic.
The settlement of disputes between an athlete and a club is thereby a set-
tlement governed exclusively by the general provisions of civil law (spe-
cifically by Section 585 of the Civil Code No. 40/1964 Coll,, as amended),
and is thus clearly a settlement according to the Civil Code - again mak-
ing this type of disputes arbitrable. The aforementioned thus indicates
that disputes in sports should be considered arbitrable in the broadest
sense (interpretation in favor arbitrii). Nevertheless, there are still some
doubts as to the arbitrability of sports disputes, which have to do mostly
with the efforts to protect the athlete as the weaker party, which serves
as an argument against the arbitrability of such disputes.

The above problem was to be partially solved by the previous (un-
successful) draft proposal of anew Sports Act from 2023,8 which sug-
gested here a somewhat surprising solution - it assumed that athletes
would no longer carry out their activities in an employment relationship,
but in a relationship that would be categorized as a sui generis relation-
ship.? The arbitrability of this type of disputes would thus be definitely
confirmed, since no issues with employment aspects would have to be
taken into account.

Nevertheless, instead of a wider use of arbitration, the proposed
Sports Act from 2023 (not accepted by the Parliament in the end) still
gave priority to the autonomous dispute resolution at the level of the
NSAs, entrusting the NSAs with the authority, but also the obligation, to
ensure the resolution of disputes via autonomous dispute resolution bod-
ies, lacking the form of an arbitration court.

©

Parlamentna tla¢ 1554. In: Ndrodnd rada Slovenskej republiky [online]. 2023 [cit. 2024-
10-15]. Available at: https://www.nrsr.sk/web/Default.aspx?sid=zakony/cpt&ZakZbor
ID=13&CisObdobia=8&ID=1554.

Building up thereby on an earlier Amendment to the Sports Act (from 2020), which al-
lowed the player to choose between their status as workers or self-employed. See
GABRIS, T. The Status of Professional Players between Self-employed and Employee Sta-
tus: State of the Art in Slovakia and in East-Central Europe. Zbornik Pravnog fakulteta
Sveucilista u Rijeci [online]. 2020, vol. 41, no. 3, pp. 847-863 [cit. 2024-10-15]. ISSN 1846-
8314. Available at: https://doi.org/10.30925/zpfsr.41.3.9.

©
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3 Competition of jurisdictions between autonomous bodies and
courts

Despite NSAs having the obligation to establish their own dispute resolu-
tion mechanisms, the actual relationship of these bodies to general civil
courts or to administrative courts was never explicitly addressed by the
legislator. General civil courts themselves thereby often accepted the ju-
risdiction of sports bodies and refused to decide on sports cases with the
argument that the Sports Act entrusts the adjudication of disputes in
sports to special bodies of the NSAs,10 being “other bodies” under the Civ-
il Contentious Litigation Code of the Slovak Republic (Act No.160/2015
Coll.), which means they take precedence before a judicial dispute resolu-
tion!! in a sense of a shared jurisdiction.1? The jurisdiction of sports bod-
ies for dispute resolution thus represents, according to current judicial
practice, an obstacle to the jurisdiction of a general civil court, if the given
matter, a dispute between the plaintiff and the defendant, is a dispute
that falls under the jurisdiction of a body for dispute resolution under the
Sports Act.

This issue of the relationship and mutual competition between judi-
cial and extrajudicial means of dispute resolution was recently explicitly
addressed by the Competence Senate of the Supreme Court and the Su-
preme Administrative Court in the proceedings under file no. 1ISKomp/
38/2022 dated October 6, 2022. In the above case, the dispute resolution
body of the Slovak Ice Hockey Federation - the Arbitration Board - ex-
pressly refused to resolve a dispute and submitted the dispute to the
competent court. The Competence Senate thereby explicitly confirmed
the rule that such disputes are to be decided by bodies under the Sports
Act, and not by general courts. According to the Competence Senate, the

10 E.g, Decision of the District Court in Humenné Ref. No. 11C/26/2018 [2019-01-29], con-
firmed by the Regional Court in PreSov, Decision of the Regional Court in Presov Ref.
No. 5C0/31/2019 [2019-06-06]. Similarly, reference can be made to Decision of the Dis-
trict Court in Trencin Ref. No. 37Cb/226/2017 [2021-06-11]. The District Court in Vel'ky
Krti$ also ruled similarly in Decision of the District Court in Velky Krtis Ref. No. 12Cb/18/
2018[2018-10-05].

11 Namely, according to Article 1, disputes arising from the threat or violation of subjective
rights are heard and decided by an independent and impartial court, unless such jurisdic-
tion is entrusted by law to another body. In this spirit, also according to Article 3, courts
hear and decide private law disputes and other private law matters, unless they are heard
and decided by other bodies established according to law.

12 See in particular Decision of the Regional Court in Presov Ref. No. 5Co/31/2019 [2019-06-
06].
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jurisdiction of general courts in this case was in the end given only be-
cause: (1) the Arbitration Board refused to decide the dispute, (2) it was
anon-sporting dispute, and, in addition, (3) the internal regulations of
the relevant NSA in this case established the jurisdiction and competence
of general courts. The decision of the Competence Senate, therefore, con-
firmed that the jurisdiction of general courts is not given where the juris-
diction of the bodies to resolve disputes under the Sports Act and inter-
nal sporting rules is established.

4 A joint “arbitration court” for dispute resolution under the Sports
Act?

Since we argue that labour disputes in sports can and should be resolved
by the NSA bodies, and we also accept the arbitrability of labour disputes
in sport, we can at this point attempt to connect these two lines of rea-
soning within a hypothetical question of whether an arbitration court
under the Arbitration Act could serve as a common dispute resolution
body that the 2024 draft amendment to the Sports Act expects to be es-
tablished under the auspices of the Slovak Olympic and Sports Commit-
tee.

Such a situation could have hypothetically occurred even under the
currently valid wording of the Sports Act, for example, should the NSA
(or several NSAs) lay down in their internal regulations of the supreme
power, i.e. in their statutes, that an arbitration court established under
the Arbitration Act will serve as their dispute resolution body. The Sports
Act does not explicitly exclude such a possibility, specifying only the re-
quirement that the NSAs should ensure the resolution of disputes in
sports by special dispute resolution bodies.

The only apparent hindrance under the current wording of the
Sports Act is that the provision of Section 19(1)(f) of the Sports Act re-
quires that “the highest body shall elect members of the highest executive
bodies, chairmen and vice-chairmen of disciplinary bodies, dispute resolu-
tion bodies, licensing bodies and control bodies, if they are not elected by
the members of the national sports association directly”; thus, members of
such a body (arbitration court) are to be elected at the general assembly
of the NSA. Theoretically, it is possible to imagine a situation where the
NSA would elect at its general assembly all the arbitrators from the list of
arbitrators kept by the arbitration court. Such an arbitration court and its
arbitrators would thus in fact acquire a kind of a dual status - being arbi-
trators of the arbitration court under the Arbitration Act, and, at the
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same time, being members of the dispute resolution body under the
Sports Act. This would thereby have significant legal consequences from
the perspective of both concerned Acts - in those issues that would be
considered arbitrable under the Arbitration Court, the decisions of this
body and its arbitrators could be considered enforceable titles, as it is
generally the case regarding decisions of an arbitration court. On the oth-
er hand, in those issues where arbitrability is questionable, the decisions
of this body would be considered a decision by a dispute resolution body
under the Sports Act and would thus again constitute an obstacle to legal
proceedings before ordinary courts.

Still, despite this possibility to reconcile the Arbitration Act and the
Sports Act, one very important aspect is to be mentioned. The sports sec-
tor in general does not necessarily need a proper “arbitration court”, not
the enforceable titles of the same legal force as the decisions of general
courts. In fact, a joint body of several NSAs does not need to have the na-
ture of an arbitration court within the meaning of the Arbitration Act, be-
cause in sports movement, decisions of sports bodies are fundamentally
enforced not by bailiffs (executors), but primarily, and almost exclusive-
ly, by the bodies of sports associations, especially disciplinary commit-
tees. Under the threat of disciplinary sanctions and even expulsion from
the sports association, disciplinary bodies effectively enforce compliance
with the internal regulations of sports associations and with the deci-
sions of their bodies. This is in fact also how the decisions of the Court of
Arbitration for Sport (CAS) in Lausanne are being enforced.

It is, therefore, clear that should the NSAs in the Slovak Republic de-
cide to have their disputes resolved by a single (common) body, its deci-
sions would be practically enforceable by disciplinary committees re-
gardless of whether the body would have the nature of an arbitration
court under the Arbitration Act, or only a nature of a dispute resolution
body under the Sports Act. Having the status of a dispute resolution body
under the Sports Act would in fact be easier, since no theoretical and
practical arbitrability issues under the Arbitration Act would need to be
addressed. That is actually the way that the 2024 draft amendment to the
Sports Act is rightly taking.

This is in contrast with the approach that the legislator attempted to
come up with in 2023, when the draft of the new Sports Act (which failed
to be enacted in 2023) included the explicit provision on the possibility
of creating a joint body for resolving disputes - albeit, preferably in the
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form of an arbitration court. In the provision of Section 9(5) of the draft
Sports Act from 2023, the following norm was namely assumed: “If a na-
tional sports association or national sports organization does not have the
conditions to establish a dispute resolution body with jurisdiction under
paragraph (2), it may stipulate in the founding document that disputes of
persons affiliated with it shall be decided by a joint dispute resolution body
established in cooperation with another sports organization or an arbitra-
tion court, unless the regulations of an international sports organization
provide otherwise.”

The legislator thereby did not intend to regulate the details and left
them to the internal regulation of sports organizations. However, in the
legislative process, based on consultations with the Ministry of Justice,
a solution was proposed, which was to supplement the draft Sports Act
with the establishment of aspecial nationwide arbitration court for
sports, serving as a special arbitration body of the Slovak Republic. This
court was thereby assumed to exclude the jurisdiction of the courts of the
Slovak Republic - specifically, Section 9 of the draft Sports Act was to be
supplemented with paragraph (7), which reads: “(7) If all means of ensur-
ing justice within the competence of the dispute resolution bodies under the
regulations of the national sports federation or national sports organisa-
tion have been exhausted, the decision of the dispute resolution body of the
national sports federation or national sports organisation shall not be re-
viewable by a court of general jurisdiction or an administrative court.”

Justification of this proposal ran as follows: “Dispute resolution in
sports is primarily based on the principle that every person affiliated with
a national sports association should have access to justice and the oppor-
tunity to refer their case to a competent dispute resolution body, which
should respect the principles of a fair trial and be created in accordance
with Article 6(1) of the Convention for the Protection of Human Rights and
Fundamental Freedoms. However, the Sports Act respects the diverse con-
ditions and possibilities of individual associations, and, therefore, also al-
lows for the creation of a joint dispute resolution body by several national
sports associations or several national sports organizations. However, if the
NSA or NSO has not created a dispute resolution body, it is proposed to ex-
plicitly refer to arbitration regulated by this Act. The Arbitration Court
shall be established by the Slovak Olympic and Sports Committee, and its
jurisdiction shall include single-instance proceedings in matters of persons
affiliated to the NSA or NSO that have not established their own dispute
resolution bodies, as well as second-instance jurisdiction in matters that
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have been decided at the level of the NSA or NSO dispute resolution bodies.
Given the expanded possibilities for dispute resolution and the specificity of
sport, the jurisdiction of general courts is excluded and the matter will be
finally decided at the level of the NSA or NSO dispute resolution body or ar-
bitration proceedings at the Court of Arbitration.”

The Court of Arbitration was thus to exercise jurisdiction pursuant to
Section 9(2) if the NSA or a national sports organization (hereinafter re-
ferred to as the “NSQO”) failed not establish their own dispute resolution
body or if they wished to submit to the Court of Arbitration in first in-
stance. Additionally, the Court of Arbitration was to have the authority to
review decisions of the dispute resolution bodies of the NSA or the NSO
in second instance. However, the right to a hearing by the Court of Arbi-
tration was to expire after six months from the date of entry into force of
the final decision reached at the level of a NSA or a NSO.

The conditions imposed on referees of the Court of Arbitration were
to be also specially regulated, as only anatural person could become
areferee who:

a) isa citizen of the Slovak Republic,

b) is of full integrity,

c) has full legal capacity,

d) has obtained a second-level university education in the field of law at
alaw faculty of a university in the Slovak Republic or has a recog-
nized document of second-level university education in law issued by
a foreign university; if the person has obtained a university educa-
tion first in the first level and then in the second level, they are re-
quired to have obtained education in the field of law in both levels,

e) has practiced the legal profession for at least ten years,

f) has served as a member of adispute resolution body of a NSA or
a NSO for at least three years.

The Ministry of Sports was to maintain and approve a list of arbitra-
tors at the Court of Arbitration. The arbitrator could be nominated by the
Ministry of Sports, a NSA or a NSO.13

13 Informacia o vysledku prerokovania vladneho navrhu zakona o Sporte a o zmene a dopl-
neni niektorych zakonov vo vyboroch Narodnej rady Slovenskej republiky v druhom ¢ita-
ni. In: Ndrodnd rada Slovenskej republiky [online]. 2023 [cit. 2024-10-15]. Available at:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=531507.
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However, to repeat once again, this draft Sports Act of 2023 was ul-
timately not adopted by the Parliament, and arbitration of disputes in
sports never came into being.

Instead, the amendment to the Sports Act, which was prepared by
the Ministry of Tourism and Sports in 2024 and which is currently being
debated in the Parliament, came up with a much milder proposal - that
the Slovak Olympic and Sports Committee would only create a dispute
resolution body (not a Court of Arbitration) under the same conditions as
those created by the NSAs, with the aim of relieving the NSAs from the
obligation to create a dispute resolution body on their own. Since the mi-
nor NSAs do not have qualified members or willing persons to serve on
such bodies, they are to be given an option to opt for entrusting their dis-
pute-resolution agenda as well as their disciplinary agenda to the joint
body to be established by the Slovak Olympic and Sports Committee.

There is thereby no “hindrance” to this solution even with respect to
solving the cases of anti-doping rules violations. The legislator himself
namely already previously amended the Sports Act by creating special
anti-doping commissions within the Ministry of Sports, centralizing thus
the dispute resolution in this area. The amendment to the Sports Act (by
the Act No.351/2020 Coll.) in this context namely introduced a signifi-
cant revision of the system for deciding on doping cases, in connection
with the changes to the World Anti-Doping Agency (WADA) Code, effec-
tive from 1 January 2021. Under the provision of Section 92 of the Sports
Act, a Commission for Doping Proceedings at First Instance and the
Commission for Doping Proceedings at the Second Instance (hereinafter
referred to as the “Commissions”) were established. The Commissions
have their members appointed by the Minister of Sports on the basis of
a selection procedure with public participation. These Commissions must
also meet certain qualification requirements in terms of their composi-
tion. For example, the chairpersons of the Commissions must have at
least a second-level university education in the field of law. The term of
office of a member and alternate of the Commission is four years; reap-
pointment is possible. The activities of the Commissions are organiza-
tionally and materially ensured by the Ministry, which also adopts (is-
sues) the statutes of the relevant Commissions.4

14]n this context, however, it can be pointed out that the establishment of Commissions by
the Ministry may not be the best solution from the perspective of the autonomy of sport.
Although the state has an obligation to combat doping, which the Slovak Republic derives
from its ratification of the UNESCO Convention against Doping (International Convention

STUDIES 31



2024, ro¢nik XILI., ¢islo 4, s. 19-35
SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

‘ I SOCIETAS ET IURISPRUDENTIA
CIETAS
A similar centralization could now take place under the auspices of
the Slovak Olympic and Sports Committee with respect to all the remain-
ing types of sporting disputes, including disciplinary proceedings. How-
ever, while the NSAs are fond of this suggestion, the actual outcome is yet
unpredictable, due to the current negotiations between the political par-
ties as to some further changes in the draft amendment, leaving the final
decision on the fate of this amendment for February 2025.

Conclusions

The success or failure of the draft amendment to the Sports Act, which
was submitted to the National Council of the Slovak Republic in the Fall
of 2024, will certainly determine the shape of dispute resolution in
sports in the future. If it is not adopted, the indicated legal issues will re-
main unresolved even in the future. Judicial practice will struggle with
inconsistent approaches and solutions, and legal uncertainty in the
sports movement will increase.

Foremost, it will remain unclear, whether the disputes in sports are
arbitrable or not, whether they are reviewable by the general civil courts
or administrative courts, and whether the decision of a dispute resolu-
tion body prevents the jurisdiction of general courts in the same matter.

Furthermore, due to the problems of minor NSAs with financing and
staffing the dispute resolution bodies under the Sports Act, these bodies
are often either not established at all or not exercising their duties under
the Sports Act properly, which makes the NSAs subject to a risk of illegal-
ity and sanction from the side of the Ministry.

All these problems are thereby addressed by the current draft
amendment to the Sports Act - first of all, it is made clear in the amend-
ment that the dispute resolution bodies’ decisions are only subsequently
reviewable by courts, and namely by the courts of general civil jurisdic-
tion (instead of administrative courts). Secondly, both the dispute resolu-
tion competence as well as the disciplinary jurisdiction of the NSAs could
be transferred onto a common (joint) body established by the Slovak

against Doping in Sport [UNESCO] - see Announcement of the Ministry of Foreign Affairs of
the Slovak Republic No. 347/2007 Coll.), it should also be borne in mind that the WADA
Code itself, in its Article 22.6 stipulates that “Each government should respect arbitration
as the preferred means of resolving doping-related disputes, subject to human and funda-
mental rights and applicable national law.”). The ideal should, therefore, not be state-
sponsored bodies, but autonomous sports bodies for deciding doping cases.
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Olympic and Sports Committee, as a voluntary option offered to the NSAs
to use if they deem it fit. Finally, the dispute resolution in sports could
face an opportunity for professionalization and improvement of autono-
mous governance in this field of the sports movement in Slovakia. Still, to
what extent any of these hopes will materialize, remains to be decided by
the Parliament in February 2025.
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Use of Extra-judicial Technical Surveillance
in Criminal Decision-making:
European Limitations and National Challenges?

Andrei Zarafiu

Abstract: At the European level, the general rule for the gathering of evi-
dence and the use of investigative methods involving the restriction of fun-
damental rights and freedoms is that these activities should only be carried
out by bodies with judicial powers, only by means of judicial instruments
and only in the framework of judicial proceedings. This judicial exclusivity
is respected even when pro-active criminal investigations, as it ensures
a mechanism of checks and balances on measures consisting in violations of
individual rights. The case law of the European Court of Human Rights in
Strasbourg has consistently stated that even a severe threat to national se-
curity, such as acts of terrorism, or other risks of a global nature are not to
be relied upon in order to override this form of protection and control. The
present study aims to address the particular situation of technical surveil-
lance carried out through specific intelligence gathering activities that re-
strict the exercise of fundamental rights or freedoms. Beyond the essential
issue of the admissibility of the use of information obtained by officers
(bodies) specializing in national security activities as evidence in criminal
proceedings, the analysis aims to identify controversies and offer solutions
on other issues of interest: the ability of non-judicial bodies to become in-
volved in the conduct of criminal investigations, the effectiveness of the
mechanisms for controlling these intrusive methods, the conformity with
the European law of national regulations allowing such participation, the
way in which information gathered by extrajudicial bodies can influence
the criminal decision-making process. The analysis will be carried out from
both the European and the national perspective, taking into account the
particularities of the Romanian judicial system.

Key Words: Criminal Law; Criminal Procedure Law; Technical Surveil-
lance; Criminal Decision-making; Romanian Intelligence Service; Evidence;
Extrajudicial Bodies; the European Union; Romania.

1 This study was presented at the 24t Annual Conference of the European Society of Crimi-
nology, Bucharest, 11 - 14 September 2024.
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I. National context

As regards the particular situation of Romania, the problem of use of ex-
trajudicial technical supervision in criminal cases must be referred, from
the beginning, to two primary normative coordinates.

According to the constitutional provisions (Articles 131 and 132 of
the Constitution of Romania) and of the Code of Criminal Procedure of
Romania (Articles 55 - 57 of the Code of Criminal Procedure), according
to all modern European criminal procedural systems, there is a veritable
judicial monopoly as regards the conduct of criminal investigations.2

Thus, the conduct of criminal investigations and, as a result thereof,
the bringing of criminal charges against some persons can only be car-
ried out in a judicial context, by judicial bodies and only by judicial means
expressly provided for by law. This judicial exclusivity is one of the fun-
damental pillars of the rule of law and has its origin in the constitutional
principle of the separation of powers in the State, transposed and special-
ized in procedure in the primary principle of the separation of judicial
functions. The judicial monopoly arising from this form of exclusivity has
also made it necessary to establish a special single authorisation proce-
dure, with the judge at its centre as the only viable guarantor of the rights
and freedoms of an individual in criminal proceedings.3

Taking into account the old public law rule delegata potestas non del-
egatur, ajudicial authority of constitutional rank may not unilaterally
delegate elements of its original functional competence to other extraju-
dicial State bodies.*

However, in Romania, in the specific matter of gathering evidence by
means of technical surveillance methods (normatively referred to as spe-
cial surveillance or investigation methods),® this natural form of judicial

[N}

LANGER, M. From Legal Transplants to Legal Translations: The Globalization of Plea Bar-

gaining and the Americanization Thesis in Criminal Procedure. In: S. C. THAMAN, ed.

World Plea Bargaining: Consensual Procedures and the Avoidance of the Full Criminal Trial.

1st ed. Durham, NC: Carolina Academic Press, 2010, pp. 29-30. ISBN 978-1-59460-573-4.

3 MATEUT, G. Procedurd penald: Partea generald [Criminal Procedure: General Part]. 1-
a ed. Bucuresti: Universul Juridic, 2019, p. 673. ISBN 978-606-39-0393-9.

4 See Decision of the Constitutional Court of Romania Ref. No. 26/2019 [2019-01-16], para.
172.

5 These evidentiary hearings are part of the “special investigative techniques” concept from

Recommendation 10 of the Committee of Ministers of the Council of Europe (2005),

which includes techniques employed by competent judicial authorities in criminal inves-

tigations, aimed at detecting or investigating serious offences and suspects, in order to
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monopoly has been replaced by a delegated form of administrative mo-
nopoly.

Without taking into account the substantial period prior to 2014 (be-
fore the entry into force of the current Code of Criminal Procedure), in
the judicial activity carried out within the fight against corruption, closely
monitored at the European Commission level through the Cooperation
and Verification Mechanism (CVM) and for which Romania was constant-
ly encouraged and congratulated, the main actor in obtaining, selecting
and storing evidence obtained through technical surveillance was an ad-
ministrative authority, one of the secret services - the Romanian Intelli-
gence Service. The importance of this finding is also based on the gener-
ally accepted judicial reality that the so-called electronic evidence is
nowadays prevalent in all criminal judicial proceedings.¢

From the beginning, it should be emphasized that this interference of
the Romanian Intelligence Service in the carrying out of technical surveil-
lance was carried out in the context in which, since its establishment in
1991, the main secret service of Romania has been operating according
to an extremely clear legal provision, which fully complied with the con-
stitutional framework of the judicial monopoly to which we have re-
ferred. Thus, pursuant to the Article 13 of Law No. 14/1992, “the bodies
of the Romanian Intelligence Service may not carry out criminal investiga-
tion acts, may not take the measure of preventive detention or arrest and
may not have their own detention facilities.”

Analysing the primary and sub-legal normative acts that have gener-
ated the activity of the Romanian Intelligence Service and the relations of
this administrative authority with the Public Prosecutor’s Office, we can
identify three procedural forms through which the secret service has
substituted itself for the judicial bodies and has actively involved in crim-
inal investigations:

gather information in such away that the persons concerned are unaware of it. See
UDROIU, M., R. SLAVOIU and O. PREDESCU. Tehnici speciale de investigare in justitia
penald [Special Investigation Techniques in Criminal Justice]. 1-a ed. Bucuresti: C. H. Beck,
2009, pp. 1-3.ISBN 978-973-115-494-7.

See MASON, S. and A. SHELDON. Proof: The Investigation, Collection and Examination of
Digital Evidence. In: S. MASON, ed. Electronic Evidence. 2" ed. London: LexisNexis, 2010,
p. 51. ISBN 978-1-4057-4912-1; and WALDEN, 1. Computer Crimes and Digital Investiga-
tions [online]. 1sted. Oxford: Oxford University Press, 2007, pp.353-401 [cit. 2024-10-
14]. ISBN 978-1-383-04375-4. Available at: https://doi.org/10.1093/0s0/97801992909
87.001.0001.

o
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1) The execution of ordinary technical surveillance warrants issued by
judges according to the rules of the Code of Criminal Procedure;

2) Carrying out technical surveillance on the basis of special technical
surveillance warrants issued on the basis of the Law on National Se-
curity - Law No. 51/1991;

3) The active participation of the Romanian Intelligence Service officers
in joint operative teams (together with prosecutors or criminal in-
vestigation bodies of the Judicial Police) in carrying out criminal
prosecution acts on the basis of the secret Protocols concluded be-
tween the Romanian Intelligence Service and the Public Prosecutor’s
Office in 2009 (Protocol of 4. 2. 2009) and 2016 (Protocol No. 09472
of 8.12.2016).

In spite of the exclusively administrative nature of the competence of
the secret service, the main consequence of this involvement gained,
against the law, ajudicial dimension materialized in obtaining evidence
used in judicial proceedings to substantiate judicial decisions that affect-
ed the freedom and other fundamental rights of the individual.

One by one, the legal or sub-legal provisions that substantiated these
forms of intervention in the judicial activity have been sanctioned by the
Constitutional Court as breaching the constitutional provisions related to
the rule of law in its component as regards the guaranteeing of the fun-
damental rights of citizens (indicating a wide range of rights violated,
particularly the right to a fair trial, the right to intimate, family and pri-
vate life, individual freedom), regarding the principle of legality, the legal
security of the individual being breached, since its legitimate trust in the
values of the Constitution has not been complied with. From a formal
standpoint, this protection is expressed in the legal requirement that any
surveillance measure must be commensurate to the restriction of funda-
mental rights and freedoms, as viewed through the following alternative
criteria: the particularities of the case, the importance of the information
or evidence to be obtained, or the seriousness of the offence.”

In its decisions, the Court has expressly indicated not only the sanc-
tions applicable to acts carried out with the support of extrajudicial bod-
ies, but also the conduct to be followed by the courts (or judicial authori-
ties in the broad sense) based on such decisions. This way of proceeding,

7 UDROIU, M. Sinteze de procedurd penald: Partea generald: Volumul II [Criminal Procedure
Summaries: General Part: Volume II]. 4-a ed. Bucuresti: C. H. Beck, 2023, p. 814. ISBN
978-606-18-1322-3.
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with a view to ensuring the full effectiveness of its binding rulings, was
referred by the Constitutional Court (Decision No. 26/2019, para. 205) as
a two-step mechanism.

The rationale for its implementation, even within the sanctioning de-
cisions, of alegislative solution or a specific behaviour of ajudicial au-
thority (such as the Public Prosecutor’s Office in the case of the legal con-
flict of a constitutional nature generated by the conclusion of the proto-
cols of collaboration with the Romanian Intelligence Service) is found in
the profound change of the judicial paradigm that it has caused and in the
phenomenon of rejection manifested at the level of some courts.

Considering the generally binding and strong effects for the future of
the Constitutional Court Decisions, for all public authorities and all indi-
vidual subjects of law, as a result of several consecutive decisions, deliv-
ered within a period of 6 years, the Constitutional Court determined that:

(i) The acts by which extrajudicial authorities (such as secret services)
have contributed to the taking of evidence in criminal trials are abso-
lutely null and void;

(ii) This severe sanction is determined by the violation of a form of gen-
eral and primary competence of judicial bodies, the only bodies em-
powered to act judicially;

(iii) Corollary to the declaration of nullity, the evidence obtained as a re-
sult of these vitiated acts must also be sanctioned by exclusion,8
which makes it impossible to use compromised evidence in criminal
proceedings;

(iv) In addition to the main effect of the exclusion of evidence (loss of in-
formational capacity), the secondary effect must be applied, which is
manifested in material (administrative) terms: the physical removal
of the support on which the evidence from the case file was objecti-
fied;

(v) This joint sanctioning mechanism is the only one that can effectively
guarantee the fundamental rights infringed by the transfer of pow-

8 On the exclusion mechanism in the Romanian law, see NEGRU, A. 1. Administrarea si
aprecierea probelor in procesul penal [Administration and Assessment of Evidence in
Criminal Proceedings]. 1-a ed. Bucuresti: Universul Juridic, 2022, pp. 231-256. ISBN 978-
606-39-0827-9; for the penalty of the exclusion of evidence in Italian law, DELLA
RAGIONE, L. Manuale di Diritto Processuale Penale. 52 ed. Molfetta: Neldiritto, 2019,
pp- 215-217. ISBN 978-88-327-0440-2; for the French law, PRADEL, ]. Procédure pénale.
16¢ éd. Paris: Cujas, 2011, pp. 343-354. Référence. ISBN 978-2-254-11410-8.
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ers to extrajudicial bodies, while ensuring that the relevant regulato-
ry framework is very clear, precise and predictable;

(vi) A positive procedural obligation is established on all judicial, inves-
tigative and decision-making authorities to verify, in pending cases,
the extent to which such an infringement of the primary powers of
the criminal prosecution authorities has occurred and to order the
appropriate legal measures;

(vii)In the case law of the Constitutional Court (Decision No. 685/2018,
para. 198), the scope of the notion “pending cases” has been express-
ly and extensively defined to include “both pending cases and cases
finalized to the extent that the litigants are still within the time limit
for exercising the appropriate extraordinary remedies”.

It should be emphasized that this process of radical reconfiguration
of the paradigm of the secret services involvement in obtaining and using
evidence in criminal judicial proceedings has been a laborious one char-
acterized by discontinuity.

Beyond the phenomenon of rejection and opposition manifested at
the level of a significant segment of the judicial authorities who consid-
ered that the application of these constitutional rulings would significant-
ly affect the process of fighting against crime and in particular the fight
against corruption, the period during which these consecutive decisions
were delivered meant a veritable judicial and normative epic, manifested
in non-uniform practice and jurisprudential controversies, lack of legisla-
tive predictability, changes in attitudes at the level of the criminal policy,
etc.

The following temporal landmarks of this period, which are still in
the process of crystallization, are eloquent:

4 as regards the situation of evidence obtained as a result of ordinary
surveillance but with the support of extrajudicial bodies, specialized
in intelligence gathering, the consequences of the Constitutional
Court Decisions No.51/2016, No.302/2017, No.26/2019, No. 22/
2018 have manifested themselves, temporally, in the following stag-
es:

1. for the period until 14 March 2016 (the date of entry into force of the
Government Emergency Ordinance No.6/2016 caused by the origi-
nal “pilot” Decision No. 51/2016), all acts of execution of (ordinary)
technical surveillance warrants by other State bodies, without judicial
powers, have become null and void - as aresult of the violation of
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rules of functional competence or primary material competence -
which, once declared judicial, led to the exclusion of the evidence
thus obtained followed by the removal from the case file of the mate-
rial supports in which they had been objectified: means of evidence,
content of the procedural documents in which they had been repro-
duced/copied;

2. for the period 14 March 2016 - 11 April 2022 (date of publication in
the Official Gazette of the Constitutional Court Decision No.55/
2022), the acts of execution of the technical surveillance warrants by
the Romanian Intelligence Service bodies were validly carried out
since, according to the Article 57 para. (2) Code of Criminal Proce-
dure and the Article 13 of Law No. 14/1992 on the Organization of
the Romanian Intelligence Service, these bodies could be appointed
as special criminal investigation bodies with a unique vocation to ex-
ecute technical surveillance warrants pursuant to the Article 57 para.
(2);

Note: after it was declared unconstitutional by the Decision No. 55/
2022, Article 57 para. (2) the Code of Criminal Procedure, it was formally
repealed by Law No. 201/2023 which, paradoxically, did not operate the
natural, consequential amendment of the Article 13 of Law No. 14/1992.

3. After 11 April 2022, the bodies of the Romanian Intelligence Service
can no longer execute technical surveillance warrants, however, by
Decision No. 64/2023, the High Court of Cassation and Justice decid-
ed that the making available of the necessary infrastructure by the Na-
tional Centre for Interception of Communications within the Romanian
Intelligence Service, in order to ensure the technical conditions for the
implementation of technical surveillance measures, does not constitute
an activity of execution of the technical surveillance warrant, accord-
ing to the Article 142 of the Code of Criminal Procedure.

* as regards the surveillance carried out on the basis of national secu-
rity warrants, the temporal milestones are:

1. the period until 20 April 2018 (the date of publication in the Official
Gazette of the Constitutional Court Decision No.91/2018), the evi-
dence obtained from the execution of the warrants issued according
to Law No.51/1991 was considered legally acquired and judicially
exploited without reservation;

2. between 20 April 2018 and June 2020 (the date of publication of the
Constitutional Court Decision No.55/2020) the evidence obtained
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from the surveillance carried out by means of national security war-
rants issued according to the Article 3 letter f) of Law No.51/1991
could no longer be used in cases having as object offences of corrup-
tion, money laundering, crimes against the person, etc. (common law
offences), even if they had been obtained prior to the publication of
the aforementioned decision;

3. between June 2020 and 9 July 2023 (date of entry into force of Law
No.201/2023), the recordings obtained as aresult of the activities
authorized under Law No.51/1991 could no longer be used as evi-
dence in any criminal case, as they lacked their primary aptitude and
could not be used as evidence under the Article 139 para. (3) Code of
Criminal Procedure;

4. starting with 9 July 2023, the information obtained through national
security warrants may be used as evidence, conditionally, according
to the provisions of the Article 1391 of the Code of Criminal Proce-
dure.

One of the insidious forms of the involvement of the Romanian Intel-
ligence Service in the activity of gathering evidence used in criminal cas-
es can be found in the technical surveillance carried out on the basis of
national security warrants.

Regulated even since the entry into force of Law No.51/1991 on the
national security of Romania, the intelligence gathering procedure in-
volving the restriction of the exercise of fundamental rights or freedoms
has meant for along time a parallel mechanism for obtaining evidence
with the support or direct involvement of bodies without judicial powers.
Essentially, this procedure was triggered by a finding on the part of spe-
cialized national security workers related to the existence of a threat to
Romania’s national security. The provision of such a legal condition is es-
sential, even if not subject to an adequate burden of proof, because in the
absence of an adequate risk or threat, a proportionality test cannot be
realistically exercised.?

9 SUIAN, M. Metode speciale de supraveghere sau cercetare [Special Surveillance or Re-
search Methods]. 1-a ed. Bucuresti: Solomon, 2021, p. 565. Pro Foro. ISBN 978-606-8892-
82-5. If the provisions regulating such techniques are not regulated by a clear and fore-
seeable legal framework, the essential conventional standard that the interference with
the right to privacy must be provided under the law cannot be deemed as fulfilled. See
Case of Kruslin v. France [1990-04-24]. Judgement of the European Court of Human
Rights, 1990, Application No. 11801/85, para. 36.
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The phrase “threat to national security” is legally defined in the Arti-

cle 3 of Law No. 51/1991 and included:

a)
b)

<)
d)

e)

g)

h)

j)
k)

44

plans and actions aimed at suppressing or undermining the sover-
eignty, unity, independence or indivisibility of the Romanian State;
actions aimed, directly or indirectly, at provoking war against the
country or civil war, facilitating foreign military occupation, servi-
tude to a foreign power or aiding a foreign power or organization to
commit any of these acts;

treason by helping the enemy;

armed or any other violent acts aimed at weakening the state power;
espionage, the transmission of state secrets to a foreign power or or-
ganization or their agents, unlawful procurement or possession of
State secret documents or data with a view to their transmission to
a foreign power or organization or their agents or for any other pur-
pose not authorized by law, as well as disclosing state secrets or neg-
ligence in keeping them;

undermining, sabotage or any other actions meant to remove by
force the democratic institutions of the State or which seriously prej-
udice the fundamental rights and freedoms of the Romanian citizens
or which may prejudice the defence capacity or other such interests
of the country, as well as acts of destruction, degradation or render-
ing in a state of disuse the structures necessary for the proper func-
tioning of social-economic life or national defence;

acts that threaten the life, physical integrity or health of persons who
perform important functions in the State or of representatives of
other States or international organizations, whose protection must
be ensured during their stay in Romania, according to the law, trea-
ties and conventions concluded, as well as international practice;
initiating, organizing, committing or supporting in any way totalitar-
ian or extremist actions of communist, fascist, legionary origin or any
other nature, racist, anti-Semitic, revisionist, separatist, which may
endanger in any way the unit and territorial integrity of Romania, as
well as incitement to acts that may endanger the rule of law;

terrorist acts, as well as initiating or supporting in any manner what-
soever any activities the purpose of which is to commit such acts;
attacks against a community, committed by any means;

the theft of arms, ammunition, explosive or radioactive, toxic or bio-
logical materials from establishments authorized to hold them, their
smuggling, their production, possession, alienation, transport or use
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in conditions other than those provided by law, as well as the carry-
ing of arms or ammunition, without right, if by so doing they endan-
ger national security;

1) initiating or establishing organizations or groups, or joining or sup-
porting them in any form, for the purpose of carrying out any of the
activities mentioned at letters a) - k), as well as the secret carrying
out of such activities by organizations or groups established accord-
ing to the law;

m) any actions or inactions that harm the strategic economic interests of
Romania, those that have the effect of endangering, illegally manag-
ing, degrading or destroying natural resources, forest, hunting and
fishing stocks, waters and other such resources, as well as monopo-
lizing or blocking access to them, with consequences at national or
regional level;

n) cyber threats or cyber-attacks against information and communica-
tion infrastructures of national interest;

0) actions, inactions or states of affairs with national, regional or global
consequences that affect the State’s resilience to hybrid risks and
threats;

p) actions carried out by a state or non-state entity, by conducting pro-
paganda or disinformation campaigns in cyberspace, likely to affect
the constitutional order.10

The text has been deliberately regulated in a permissive manner, as
it has determined, on the occasion of its interpretation and application at
judicial level, the inclusion in this category of common criminal offences
(corruption, money laundering, etc.), and has been used to circumvent
the rules for obtaining surveillance warrants according to the ordinary
procedure.

Therefore, the Constitutional Court was asked to examine the extent
to which these provisions meet the requirement related to the need to
regulate the invasion of privacy by an accessible and predictable law.

According to two successive decisions,!! the constitutional adminis-
trative court found that the phrases “any other actions that seriously in-

10 On the legal conditions to be met for the authorisation of special techniques constituting
specific intelligence-gathering activities, see SUIAN, M. Metode speciale de supraveghere
sau cercetare [Special Surveillance or Research Methods]. 1-a ed. Bucuresti: Solomon,
2021, pp. 565-568. Pro Foro. ISBN 978-606-8892-82-5.

11 Decision of the Constitutional Court of Romania Ref. No. 91/2018 [2018-02-28]; and Deci-
sion of the Constitutional Court of Romania Ref. No. 802/2018 [2018-12-06].
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fringe the fundamental rights and freedoms of the Romanian citizens” (De-
cision of the Constitutional Court of Romania No.91/2018) and “or other
such interests of the country” in the Article 3 letter (f) are unconstitution-
al.

Therefore, after ascertaining a threat to national security, the secret
service bodies could initially ask the prosecutor, subsequently only
a specifically designated judge of the High Court of Cassation and Justice,
for authorization to carry out specific intelligence gathering activities,
based on a warrant, such as:

a) interception and recording of electronic communications, carried out
in any form;

b) the search for information, documents or records which, in order to
obtain them, it is necessary to enter a place, access an object or open
an object;

c) picking up and putting back an object or document, checking it, ex-
tracting information from it, recording, copying or obtaining extracts
by any procedures;

d) the installation of objects, their maintenance and removal from the
places where they have been deposited, surveillance by photo-
graphing, filming or other technical means or personal findings, car-
ried out systematically in public places or carried out in any way in
private places;

e) locating, tracking and obtaining information by GPS or other tech-
nical means of surveillance;

f) intercepting postal items, picking up and putting them back, checking
them, extracting the information they comprise, as well as recording,
copying or obtaining extracts by any means;

g) obtaining information concerning a person’s financial transactions or
financial data, as provided by law.

One should note that some of these specific information-gathering
activities involving the restriction of fundamental human rights and free-
doms do not have an equivalent among the ordinary surveillance tech-
niques under the criminal procedural law, are tantamount to classic es-
pionage techniques and have been criticised for their complementary na-
ture as opposed to ordinary techniques, and the ambiguous legal frame-
work in which they are regulated.12

12 See in this regard, TUDORAN, M. V. Teoria si practica interceptdrilor si inregistrdrilor au-
dio sau video judiciare: Abordare duald actualele si noile Cod penal si Cod de procedurd
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These activities could be carried out for a period of 6 months, which
could be extended thereafter by 3 months. In its original form, the law
allowed, in urgent cases, for this technical surveillance to be carried out
without authorization directly by secret service officers for a limited pe-
riod of 48 hours.

At present, the request related to the issue of a national security sur-
veillance warrant, even if made by the Romanian Intelligence Service of-
ficers, has to go through a filter at the level of the Public Prosecutor’s Of-
fice in order to be referred before a judge at the High Court of Cassation
and Justice.

Although initiated and carried out by administrative authorities, the
main purpose of this procedure in the field of national security was that
data and information obtained extrajudicially could be used as evidence
in ordinary criminal proceedings.

In relation to the significant intrusive potential and impact on fun-
damental rights and freedoms, the technical surveillance carried out ac-
cording to national security warrants has shown a number of systemic
shortcomings from the perspective of the European standards of protec-
tion:

4 the absence of minimum guarantees to temper excesses in the use of
these measures; unlike ordinary technical surveillance carried out
through the judicial mechanisms provided for by the Code of Crimi-
nal Procedure, the ordering of surveillance according to national se-
curity warrants has never required the existence of a criminal case
with a lawfully triggered investigation;

4 not only has the law not established the requirement of a minimum
standard of proof, that of reasonable suspicion or plausible grounds
for the commission of an act under criminal law; not even the exist-
ence of a judicial decision to initiate a criminal investigation has been

penald [Theory and Practice of Judicial Interceptions and Audio or Video Recordings: Du-
al Approach to the Current and New Criminal Code and Criminal Procedure Code]. 1-a ed.
Bucuresti: Universul Juridic, 2012. 408 p. Biblioteca profesionistilor. ISBN 978-973-127-
872-8; MATA, D. C. Securitatea nationald: Concept: Reglementare: Mijloace de ocrotire [Na-
tional Security: Concept: Regulation: Means of Protection]. 1-a ed. Bucuresti: Hamangiu,
2016, pp. 371-373. ISBN 978-606-27-0614-2; and UDROIU, M., R. SLAVOIU and O. PRE-
DESCU. Tehnici speciale de investigare in justitia penald [Special Investigation Techniques
in Criminal Justice]. 1-a ed. Bucuresti: C. H. Beck, 2009, p. 30, 47 and 51. ISBN 978-973-
115-494-7.
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established as a primary condition for the carrying out of surveil-
lance by the secret service;

#+ through a mechanism distorted from its original purpose, a means of
anticipatory evidence-gathering was thus implemented with the cir-
cumvention of fundamental judicial mechanisms of balance and con-
trol.

+ although the intrinsic rationale for this surveillance was naturally
the existence of athreat to national security, the data and infor-
mation obtained through this parallel mechanism were subsequently
used (sometimes years after they were obtained) exclusively as evi-
dence in criminal trials!3 having as object common law offences;

+ another negative feature of this procedure was the unreasonable
length of time for which it could be ordered, abolishing the funda-
mental principle that the restriction of a fundamental right has man-
datorily atemporary character and must be proportionate to the
purpose for which it was ordered.

If ordinary surveillance is ordered for an initial period of 30 days, on-
ly after criminal proceedings have been initiated, which may be extend-
ed, for duly justified reasons, by 30 days, not exceeding 120 days in the
case of surveillance in private premises or 180 days in the case of ordi-
nary surveillance, in the case of surveillance on the basis of national se-
curity warrants, the warrant is now issued for an initial period of
6 months, which may be extended by 3 months, the maximum duration of
surveillance in these circumstances being 2 years.

However, it should be noted that this maximum duration of 2 years
operates only in respect of the same data or information from which the
existence of a threat to national security is established, which means, per
a contrario, that invoking other data or information may justify exceeding
the maximum duration even if the surveillance concerns the same person
and the same factual threat.

Moreover, it is to be noted that between 1991 and 2014 the law on
the Romanian National Security did not establish a maximum duration

13 The probative value of the results of special techniques under Law No. 51/1991 was the
subject of serious controversy even before the adoption of the New Code of Criminal Pro-
cedure (1 February 2014). See DABU, V. and V. RADU. Interceptions Legality during Pre-
liminary Acts. Revista de Drept Penal [Penal Law Review]. 2012, vol. 19, no. 1, pp. 1-14.
ISSN 1223-0790.
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for the authorization of this special surveillance, which could be extend-
ed without time limit.

The extent of special surveillance and its use as a parallel way of ob-
taining evidence prior to any criminal trial.

In the context of an obvious information deficit, apparently justified
by reasons related to the confidentiality of national security activities, the
estimated number of national security warrants issued between 2009
and 2018 was over 26,000.14

The official point of view of the Romanian Intelligence Service!® indi-
cates a number of 28,784 national security warrants requested by the se-
cret service between 11. 12. 2004 (the date when Law No. 535/2004 en-
tered into force, which introduced for the first time the requirement of
authorization by ajudge of the High Court of Cassation and Justice for
special surveillance) and 16. 2. 2016 (the date when the first solution of
the Constitutional Court sanctioning the involvement of secret services in
judicial activity was issued).

With regard to alater period much more concentrated in time, the
official point of view of the High Court of Cassation and Justice6¢ (No. 81/
EP/28.12.2021) showed that in the first 11 months of 2021 (placed un-
der the pandemic challenge spectre) there were 3,132 requests for sur-
veillance authorization based on national security warrants.

These statistics justify the assessment made in the literature!” in the
sense that such an a priori control is not sufficient, leading to the possi-

14 MARES, M. Mandatele de supraveghere in domeniul securitdtii nationale, dincolo de
statistica. Universul Juridic [online]. 2020-06-05 [cit. 2024-10-14]. Available at: https://
www.universuljuridic.ro/mandatele-de-supraveghere-in-domeniul-securitatii-nationale-
dincolo-de-statistica/.

15 Point of view evoked in DOBRESCU, P. Cite mandate de interceptare pe siguranta
nationald a emis ICCJ in ultimii 9 ani [How Many National Security Interception Warrants
Has the HCC] Issued in the Last 9 Years]. In: Libertatea [online]. 2018-06-12 [cit. 2024-10-
14]. Available at: https://www.libertatea.ro/stiri/cate-mandate-de-interceptare-pe-
siguranta-nationala-emis-iccj-ultimii-9-ani-2290478.

16 Point of view published in MATEI, S. EXCLUSIV. Haos la Curtea Suprema de Justitie pe
mandatele de securitate nationald din Romania din 2021 [EXCLUSIVE. Chaos at the Su-
preme Court of Justice over Romania’s 2021 National Security Warrants]. In: Mediafax
[online]. 2022-02-09 [cit. 2024-10-14]. Available at: https://www.mediafax.ro/justitie/
exclusiv-haos-la-curtea-suprema-de-justitie-pe-mandatele-de-securitate-nationala-din-
romania-din-2021-20512623.

17 SUIAN, M. Metode speciale de supraveghere sau cercetare [Special Surveillance or Re-
search Methods]. 1-a ed. Bucuresti: Solomon, 2021, p. 566. Pro Foro. ISBN 978-606-8892-

STUDIES 49



«Q I SOCIETAS ET IURISPRUDENTIA
D | 2024, ro¢nik XII,, éislo 4, s. 36-74

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

bility of automatic authorization of any proposal coming from a secret
service.

If we add to these official figures those ones corresponding to the 13-
year period as of the entry into force of the National Security Law until
the time of the first communications made by the authorities involved
(1991 - 2004), and take into account that a single surveillance warrant
can cover dozens of individuals and telephone numbers, the overall pic-
ture of special surveillance carried out by secret services without judicial
powers is disturbing.

It should not be forgotten that, in addition to this surveillance on the
basis of national security warrants, affecting private life by special sur-
veillance methods was also carried out during the same period by means
of ordinary technical surveillance warrants issued under common law by
judges of all courts in the country.

Taking into account the technical monopoly in the field of surveil-
lance means held by the Romanian Intelligence Service, these ordinary
technical surveillance warrants were executed, for the most part, also by
specialized national security workers, without judicial powers.

We can therefore speak of a form of mass surveillance carried out
under the pretext of threats to national security without, during the ref-
erence period, Romania being confronted with any consistent threat in
this area and without any case having been registered on the national
courts’ docket regarding any offence against national security.

From ajudicial perspective, all data and information obtained as
aresult of this substantial special surveillance has been used exclusively
in criminal cases involving common criminal offences.18

82-5; Case of lordachi and Others v. Moldova [2009-02-10]. Judgement of the European
Court of Human Rights, 2009, Application No. 25198/02, para. 50; Case of Roman Zakha-
rov v. Russia [2015-12-04]. Judgement of the European Court of Human Rights, 2015, Ap-
plication No.47143/06, para.230; and OLCER, F. P. The European Court of Human
Rights: The Fair Trial Analysis under Article 6 of the European Convention of Human
Rights. In: S. C. THAMAN, ed. Exclusionary Rules in Comparative Law [online]. 1t ed. Dor-
drecht: Springer, 2013, p. 394 [cit. 2024-10-14]. lus Gentium: Comparative Perspectives
on Law and Justice, vol. 20. ISBN 978-94-007-5348-8. Available at: https://doi.org/10.10
07/978-94-007-5348-8_16.

18 CASAGRAN, C. B. Surveillance in the European Union. In: D. GRAY and S. E. HENDERSON,
eds. The Cambridge Handbook of Surveillance Law [online]. 15t ed. Cambridge: Cambridge
University Press, 2017, pp. 652-653 [cit. 2024-10-14]. ISBN 978-1-316-48112-7. Availa-
ble at: https://doi.org/10.1017/9781316481127.028.
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In practice, the judicial decision related to these common law offenc-
es, which often meant a guilty plea and a custodial sentence, was based,
from an evidential point of view, on material gathered in advance, in an
extrajudicial context, without going through the usual mechanisms that
guarantee effective protection of fundamental rights, which are secret
and for which there was no effective remedy at the normative level to
verify the legality of its administration.

What is striking in the above-mentioned official statistics is the al-
most total absence of effective control by the jurisdictional authorities in
the procedure for issuing these national security warrants. However, the
authorisation and effective control of the measure by an independent ju-
dicial authority (judge or court), which cannot proceed ex officio but only
within the limits of its jurisdiction, is an essential condition for the com-
pliance of any surveillance technique with the European protection safe-
guards.1?

Thus, for the approximately 30,000 proposals for authorization of
special surveillance between 2009 - 2018, there were only two rejected
proposals!

It should be emphasized that none of the official replies made public
indicated the total number of persons subject to these special surveil-
lance methods, the refusal to communicate this type of information being
justified by invoking the legal provisions on the protection of classified
information.

As regards the period 1.1. 2012 - 1.12. 2021, the same official re-
ply?20 of the High Court of Cassation and Justice shows that, out of a total
of 3,132 applications for authorization on the national security law, 3,128
were admitted and 4 were rejected, resulting in an approval rate of

19 Case of Irfan Giizel v. Turkey [2017-02-07]. Judgement of the European Court of Human
Rights, 2017, Application No.35285/08, para. 96; Case of Klass and Others v. Germany
[1978-09-06]. Judgement of the European Court of Human Rights, 1978, Application
No. 5029/71, para. 56; and Case of Roman Zakharov v. Russia [2015-12-04]. Judgement of
the European Court of Human Rights, 2015, Application No. 47143/06, para. 233.

20 Reply of the High Court of Cassation and Justice of Romania No. 83/EP [2022-01-13] pub-
lished in MATE]I, S. EXCLUSIV. Haos la Curtea Suprema de Justitie pe mandatele de securi-
tate nationald din Romania din 2021 [EXCLUSIVE. Chaos at the Supreme Court of Justice
over Romania’s 2021 National Security Warrants]. In: Mediafax [online]. 2022-02-09
[cit. 2024-10-14]. Available at: https://www.mediafax.ro/justitie/exclusiv-haos-la-
curtea-suprema-de-justitie-pe-mandatele-de-securitate-nationala-din-romania-din-2021-
20512623.
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99.8 % by the High Court judges; at the same time, for the approval filter
set up at the level of the Prosecutor’s Office attached to the High Court of
Cassation and Justice, in the official reply?! communicated to the author
of the article cited by this judicial authority indicates that, for the same
period of 11 months of 2021, out of the 2,835 requests for authorization
for national security surveillance received from the intelligence service,
2,833 were approved and sent for analysis to the High Court of Cassation
and Justice. The approval rate for the two rejected requests was 99.92 %.

In order to highlight plastically the dimension of this special surveil-
lance, the author of this article presents a comparison of the situation of
warrants approved by the United States Foreign Intelligence Surveillance
Courts (FISA courts) in 2020 for electronic surveillance for national secu-
rity offences in the USA, a country with a population 17 times larger than
Romania and facing real and constant threats to national security: of the
total 489 requests for 2020, 68.3 % were fully approved, 24.7 % were
modified, 4.4 % were partially denied, and 2.4 % were totally denied, the
maximum number of individuals targeted by these FISA warrants being
a maximum of 499.

In the same context of the problem of the absence of effective judicial
control, other additional aspects should also be mentioned, some of
which naturally derive from the specific nature of the work of the ser-
vices responsible for security or national security.

The absence of some foreseeable and accessible legal criteria for des-
ignating the magistrates involved in this extrajudicial procedure, both at
the level of the Public Prosecutor’s Office attached to the High Court of
Cassation and Justice and the High Court of Cassation and Justice, Law
No.51/1991 only establishes that the magistrate empowered to approve
or authorize the surveillance is either the head of the court or the magis-
trate appointed by this one.

This regulatory gap is compounded by the absence of aregulation
that meets the requirements of clarity as regards the actual procedure for

21 Reply of the Public Prosecutor’s Office at the High Court of Cassation and Justice of Romania
No. 1475/VI1I-3/2021 [2021-12-13] published in MATEI, S. EXCLUSIV. Haos la Curtea Su-
prema de Justitie pe mandatele de securitate nationala din Romania din 2021 [EXCLU-
SIVE. Chaos at the Supreme Court of Justice over Romania’s 2021 National Security War-
rants]. In: Mediafax [online]. 2022-02-09 [cit. 2024-10-14]. Available at: https://www.
mediafax.ro/justitie/exclusiv-haos-la-curtea-suprema-de-justitie-pe-mandatele-de-secu-
ritate-nationala-din-romania-din-2021-20512623.

52 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2024, Volume XII,, Issue 4, Pages 36-74 D ¢
https://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

the judicial authorization mechanism at the level of the High Court of
Cassation and Justice.

Compared to the ordinary procedure for authorizing surveillance
governed by the Code of Criminal Procedure, the special surveillance
procedure, which is provided for exclusively by the Law on National Se-
curity, contains rules limited in number and content, which are not capa-
ble of ensuring effective subsequent control as to the lawfulness of the
surveillance.

In this regard, according to the Article 15 of Law No.51/1991, the
proposal to authorize specific intelligence gathering activities is submit-
ted to the General Prosecutor of the Public Prosecutor’s Office attached to
the High Court of Cassation and Justice and is examined for legality and
reliability within 24 hours as of the registration or immediately in urgent
cases by prosecutors?? appointed?? by this one. Where the proposal is
well-founded and the conditions established by law are met, the General
Prosecutor of the Public Prosecutor’s Office attached to the High Court of
Cassation and Justice or his legal substitute shall apply in writing to the
President of the High Court of Cassation and Justice for authorization of
the proposed activities.

Subsequently, this request will be examined, as a matter of urgency,
in closed session by one of the judges appointed by the President of the
High Court of Cassation and Justice, who may immediately request in
writing that the arguments submitted be supplemented if he considers
that there is insufficient information to determine the authorization of
technical surveillance.

If the judge finds that the request is justified and that the surveil-
lance activities are necessary, this one shall order authorization by rea-

22 Based on the model of ordinary surveillance, in this special procedure the law also allows
prosecutors to order measures in urgent cases and for a limited period of time. At the Eu-
ropean level (Case of Blaj v. Romania [2014-04-08]. Judgement of the European Court of
Human Rights, 2014, Application No. 36259/04), it was held that a violation of the right
to privacy cannot be held solely on the basis that wiretapping was ordered in emergency
situations by the prosecutor, as long as the measure was subsequently subject to judicial
review.

23 This procedure does not imply a form a judicial delegation. On the nature of the delega-
tion in the Romanian system see CRISTE, L. Unele consideratii privind delegarea orga-
nelor judiciare [A Few Aspects Regarding the Delegation of Criminal Judicial Bodies]. Cai-
ete de Drept Penal [Criminal Law Writings] [online]. 2023, no. 3, pp. 64-65 [cit. 2024-10-
14]. ISSN 1841-6047. Available at: https://doi.org/10.24193/CDP.2023.3.4.
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soned judgment. Otherwise, the request will be rejected by a reasoned
decision which will be final.

A new request for authorization for a technical surveillance measure
in respect of the same person may be requested and issued only if the re-
quest indicates new data and information which would justify such an
interference with the right to privacy.

Probably the main challenge in relation to the use and judicial chal-
lenge of data and information obtained as aresult of national security
surveillance relates to the secrecy of the whole procedure (both the au-
thorization and the actual conduct). There is no doubt that preventing
the defendant’s access to the entire body of evidence on which the accu-
sation is based and restricting their right to challenge the legality of the
evidence are among the grounds for exclusion of the so-called secret evi-
dence.?*

As a consequence of the specific nature of the national security au-
thorities, the entire documentary support of the activity of authorizing
and carrying out special surveillance is classified under the Law on the
Protection of Classified Information, Law No. 182/2002, being classified
as state secret or, where appropriate, official secret.

In this regard, the rules governing the surveillance based on national
security warrants have expressly provided, since its regulation in 1991,
that both the authorization procedure for specific activities and the car-
rying out of the authorized activities shall be carried out in compliance
with the legal provisions regarding the protection of classified infor-
mation.

Therefore, paradoxically, although the result of the special surveil-
lance could be used in criminal cases, the documentary support in which
the whole activity of authorization and realization was objectified, being
of a secret nature, is not attached to the case file, and cannot be consulted
under the same conditions as the material collected by the judicial bod-
ies.

24 On the principles which may justify the exclusion of evidence unlawfully collected lato
sensu in the common law system, see GLOVER, R. and P. MURPHY. Murphy on Evidence
[online]. 13t ed. Oxford: Oxford University Press, 2013, p. 65 [cit. 2024-10-14]. ISBN 978-
0-19-966987-5. Available at: https://doi.org/10.1093/he/9780199669875.001.0001;
and ASHWORTH, A. and M. REDMAYNE. The Criminal Process [online]. 4t ed. Oxford: Ox-
ford University Press, 2015, pp. 343-345 [cit. 2024-10-14]. ISBN 978-0-19-181135-7.
Available at: https://doi.org/10.1093/he/9780199547289.001.0001.
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Documents originating from the extrajudicial authority, including
administrative correspondence with judicial bodies, bearing the mention
strictly secret/official secret/secret, etc., are kept separately in specially
arranged offices near the heads of the court.

The access to these documents is allowed only to magistrates, on the
basis of protocols concluded between the Superior Council of Magistrates
and the services responsible for national security.

The lawyer of the defendant for whom the criminal charges are
based on classified information may not consult it unless the issuing au-
thority declassifies it or downgrades it, in which case access to the infor-
mation is subject to the authorization of access provided by law.

However, the procedure for obtaining this ORNISS (National Registry
Office for Classified Information) certificate is difficult, takes several
months and, by the way it is regulated, has the characteristics of an intru-
sion into the autonomy and independence of the lawyer profession.

Until the year 2023, if the chosen lawyer of the defendant did not
have a security certificate or access authorization valid for the level of
security of classified information, this information could still be used in
the judicial decision-making process even if it could not be known by the
person against whom it was used.

Thus, in its consistent case law (Decisions No.1120/16 October
2008, No. 1335/9 December 2008, No.21/15 January 2008), the Consti-
tutional Court has established that, to the extent that these legal provi-
sions do not have the effect of effectively and absolutely blocking access
to information, but only of making it conditional on the fulfilment of cer-
tain procedural steps, justified by the importance of such information, it
cannot be argued that there has been a violation of the right to a fair trial
or of the principle of uniqueness, impartiality and equal justice for all.

We consider that such an approach is excessive, as it conflicts with
one of the fundamental principles of the free and independent practice of
the legal profession, requiring the accused to refer to lawyers who have
such access authorization.

It is only with the amendments made by Law No. 281/2003 that the
usual procedural rules provide for the possibility for the judge, in cases
where the defendant’s lawyer does not hold the access authorization
provided by law and the defendant does not choose another lawyer, to
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appoint a court-appointed lawyer who does hold such authorization, thus
guaranteeing access to classified information.

Such a compensatory mechanism lacks effectiveness, as it only for-
mally resolves the issue of access to classified information used in special
surveillance.

The lawyer, whether elected or appointed ex officio, even after hav-
ing consulted the secret information, cannot make full use of it, since he
cannot consult with his client about it, discuss it in a public procedure or
refer to it in writing, and the same restrictions apply to judges who, alt-
hough they can use this information, cannot use it in the grounds of their
decisions.

In these circumstances, the requirements of subsidiarity and propor-
tionality which may justify, according to the law, the authorization of
special surveillance can never be effectively challenged and verified as to
legality as long as it is based on confidential information with limited ac-
cess.

Judicial practice has shown that, since the secret service never de-
classifies in full the documentary material drawn up when authorizing
and carrying out surveillance, the only documents that were declassified
in full and to which the defendants’ lawyer had access, without the secu-
rity certificate being necessary, were the actual resolutions and warrants
issued by the judges of the High Court of Cassation and Justice.

However, this declassification operation, which was not always au-
thorized, was carried out only upon the request of the person concerned
and not ex officio.

Another shortcoming of this procedure concerns the decisive role of
the bodies responsible for national security and outside judicial control
in initiating and carrying out the procedure.

The mechanism by which the law allows this procedure to be trig-
gered excludes the intervention of judicial bodies and makes them sec-
ondary actors.

This way, it has been allowed, related to the scope mentioned above,
to create asubstantial database of data and information obtained
through technical surveillance not determined by the suspicion of the
commission of an offence, concerning public officials, political decision-
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makers, magistrates, members of the executive and legislative powers,
judges of the Constitutional Court, etc.

In the absence of the aforementioned checks and balance, there is no
guarantee that this information has not subsequently been used in crimi-
nal proceedings in a selective and circumstantial manner.

Beyond the referrals addressed to the investigative bodies which, on
the basis of this data and information, triggered their own investigation
carried out according to the usual procedural rules, the result of technical
surveillance was often used directly as evidence in criminal trials, being
directly submitted as evidence obtained in advance, according to the Ar-
ticle 139 para. (2) of the Code of Criminal Procedure, by secret service
officers, following a post factum request by the judicial authorities or ex

officio.
This data and information gathered in an extrajudicial framework

has been used in court as evidence, sometimes at substantial intervals of
time from the moment they were obtained.

We cannot speak of effective and real control over the management
of this information as long as its storage or use exceeds the scope of judi-
cial control, as does the selection of the elements considered to be of in-
terest.

Neither the judicial bodies, and even less so the persons subsequent-
ly charged, have had the benefit of effective mechanisms to ensure that
the information sent represents the totality of the data obtained as a re-
sult of special surveillance.

The secret service’s monopoly also manifested itself with regard to
the process of objectification of the information gathered, the transcrip-
tion of intercepted conversations and communications, for example, be-
ing made by transcribing them into minutes also concluded and certified
by the Romanian Intelligence Service officers.

Moreover, the optical support on which the surveillance activities
were stored was never sent in original to the judicial authorities, so that
what could be technically examined upon the request of the accused per-
sons was always a copy.

On the same note, the administrative control which could be exer-
cised over the special surveillance activity following petitions from par-
liamentary committees with powers in the field of surveillance of nation-
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unlawful or excessive actions, as long as they were not intended to cancel
or render ineffective the activities carried out.2s

The difficult route of the regulation of the possibility of using as evi-
dence in criminal cases the data and information obtained as a result of
extrajudicial surveillance, a significant impact, with the potential to show
even a paradigm change in criminal policy, was made by the Constitu-
tional Court Decision No. 55/2020 (Official Gazette No.517/17.06.2020).

The constitutionality control was exercised with regard to the provi-
sions of the Article 139 para. (3) of the Code of Criminal Procedure
which, through judicial interpretation considered excessive or even dis-
torted,2¢ has allowed the probative value of evidence to be attributed to
data and information obtained on the basis of national security warrants.

The Constitutional Court ruled that “the provisions of the Article 139
paragraph (3) final sentence of the Code of Criminal Procedure are consti-
tutional insofar as they do not concern recordings resulting from specific
intelligence gathering activities involving the restriction of the exercise of
fundamental human rights or freedoms carried out according to the law,
authorized under Law No. 51/1991".

In the reasoning of this decision it was held, in essence, that “the reg-
ulation of the possibility of conferring evidentiary value on recordings re-
sulting from specific intelligence gathering activities involving the re-
striction of the exercise of fundamental human rights or freedoms is not ac-
companied by a set of rules allowing their legality to be effectively chal-
lenged. By simply regulating the possibility of conferring the status of evi-
dence on such recordings, without creating the appropriate framework for
the possibility of challenging their legality, the legislature has failed to
comply with the requirements of clarity and predictability. [para. 55].

However, the lack of clarity and predictability of the regulatory
framework applicable to the challenge of the legality of recordings - means
of evidence - resulting from specific activities of gathering information

25ROTARU, C. Tehnici speciale de supraveghere sau cercetare. Supravegherea tehnica -
interceptarea convorbirilor si comunicdrilor [Special Techniques of Surveillance and
Investigation. Technical Surveillance - Telephone Tapping]. Caiete de Drept Penal [Crimi-
nal Law Writings]. 2011, no. 1, p. 18. ISSN 1841-6047.

26 SUIAN, M. Metode speciale de supraveghere sau cercetare [Special Surveillance or Re-
search Methods]. 1-a ed. Bucuresti: Solomon, 2021, p. 581. Pro Foro. ISBN 978-606-8892-
82-5.
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which involve restricting the exercise of fundamental human rights or free-
doms, used in criminal trial, in fact leads to a formal and ineffective review,
with the consequence that the fundamental rights and freedoms laid down
by the Constitution are infringed. However, conferring the status of evi-
dence in criminal proceedings on certain elements is intrinsically linked to
the creation of the appropriate framework which makes it possible to chal-
lenge their legality. [para. 56].

Thus, conferring the status of evidence in criminal trials on recordings
resulting from the specific activity of gathering information which entails
restricting the exercise of fundamental human rights or freedoms, accord-
ing to Law No. 51/1991, can be achieved only to the extent that that regu-
lation is accompanied by a clear and explicit procedure for verifying the
legality of that element.” [para. 57].

After a period of ideological convulsions and broad social debates on
the purpose and limits of the secret services’ involvement in gathering
information that can be used as evidence in criminal trials, as of 9 July
2023, the date of entry into force of Law No. 201/2023, a new normative
paradigm change has taken place in this matter.

Therefore, nowadays, following the express qualification made by
law, the recordings resulting from specific intelligence gathering activi-
ties involving the restriction of the exercise of fundamental rights or
freedoms can be used, subsequently and conditionally, as evidence in
criminal proceedings (Article 1391 of the Code of Criminal Procedure).

There are two legal conditions that must be met cumulatively in or-
der for information obtained on the basis of national security warrants to
be considered as evidence.

However, once these conditions are met, the legal value of the evi-
dence can no longer be ignored or challenged in court, and the probative
value of this evidence will be complete, unaffected by any modality or
conditionality.

These conditions are:

1. from the content of the recordings made, data on the preparation or
commission of an offence referred to in the Article 139 para. (2) of
the Code of Criminal Procedure.

This first condition evokes an apparent specialized or particularized
character of technical surveillance, which should be limited, in terms of
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use, only to certain categories of criminal cases, where the seriousness of
the facts would justify the intrusion into privacy.

Referring to the body of rules governing special surveillance, this
condition of specialization is manifested in two successive forms: the
primary, original, provided for in Law No.51/1991, which makes such
surveillance conditional on the existence of a threat to national security,
and the secondary, subsidiary one provided for in the Article 139 para.
(2) of the Code of Criminal Procedure.

In reality, however, this condition does not have the ability to limit
the use of special surveillance, since the scope of the acts to which the
condition applies is extremely wide: “Technical surveillance may be or-
dered in the case of offences against national security provided for by the
Criminal Code and special laws, as well as in the case of drug trafficking
offences, offences against the regime on doping substances, illegal opera-
tions with precursors or other products that may have psychoactive effects,
offences concerning non-compliance with the regime on arms, ammunition,
nuclear materials, explosive materials and restricted explosives precursors,
trafficking and exploitation of vulnerable persons, acts of terrorism, money
laundering, counterfeiting of currency, stamps or other values, counterfeit-
ing of electronic payment instruments, in the case of offences committed by
means of computer systems or electronic means of communication, offences
against property, extortion, rape, unlawful deprivation of liberty, tax eva-
sion, corruption offences and offences treated as corruption offences, of-
fences against the financial interests of the European Union or other of-
fences for which the law provides for imprisonment of 5 years or more.”

In this regard, it is worth recalling the criticisms in the literature2?
related to the normative shortcomings of the criteria for determining the
offences for which technical surveillance methods may be used, which
allow their excessive use, since not only the seriousness, but even the
manner of commission would lead to the fulfilment of the condition.

27 See in this regard, SUIAN, M. Metode speciale de supraveghere sau cercetare [Special Sur-
veillance or Research Methods]. 1-a ed. Bucuresti: Solomon, 2021, pp. 52-53. Pro Foro.
ISBN 978-606-8892-82-5; UDROIU, M. Sinteze de procedurd penald: Partea generald:
Volumul Il [Criminal Procedure Summaries: General Part: Volume II]. 4-a ed. Bucuresti: C.
H. Beck, 2023, p.813. ISBN 978-606-18-1322-3; and PAS$CA, V. Principiul egalitatii
armelor In procesul penal roman - O realitate sau o fictiune? [The Principle of Equality of
Arms in the Romanian Criminal Trial - Reality or Fiction?]. Revista Universul Juridic. 2016,
no. 8, p. 8. ISSN 2393-3445.
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The mechanism for applying these criteria is also prone to excesses,
since it is based not only on reactive elements, but also on elements spe-
cific to proactive investigations; even if they are also known in other Eu-
ropean systems and tend to evoke a new paradigm of criminal procedur-
al systems,?8 since these proactive elements are not regarded de plano as
incompatible with the protection guaranteed by the Article 6 or the Arti-
cle 8 of the European Convention on Human Rights, they are capable of
distorting the original purpose of the methods of technical surveillance.2?

2. the second condition concerns compliance with the initial require-
ments of legality, in the sense that the national surveillance warrant
must have been issued lawfully.

To make this condition effective, the law has established three ways
to challenge the legality of surveillance activities authorized under the
Law on National Security:

(i) in the pre-trial chamber procedure, which entails a criminal case
subsequently opened in which criminal charges have been brought
against a person referred to the court called to establish his possible
guilt also on the basis of the evidence obtained through special sur-
veillance;

(ii) in the complaint procedure against the decision to close the case,
which involves the opening of criminal proceedings, the bringing of
criminal charges against a person by initiating criminal proceedings
against this one followed by the closing of the file by discontinuance
of proceedings (non-prosecution);

(iii) in an autonomous procedure, which entails initiating criminal pro-
ceedings without the need to bring criminal charges against a person
or bringing criminal charges followed by the adoption of other non-
trial solutions (dropping criminal proceedings).

The essential premise for the activation of one of the three challenge
procedures is the prior information of the supervised person either fol-

28 See SERELL, T. Preventive Policing, Surveillance, and European Counter-terrorism. Crimi-
nal Justice Ethics [online]. 2011, vol. 30, no. 1, pp. 2-3 [cit. 2024-10-14]. ISSN 1937-5948.
Available at: https://doi.org/10.1080/0731129x.2011.559057; and ASHWORTH, A. and
L. ZEDNER. Preventive Justice [online]. 1st ed. Oxford: Oxford University Press, 2014, p. 10
[cit. 2024-10-14]. ISBN 978-0-19-178082-0. Available at: https://doi.org/10.1093/ac-
prof:0s0/9780198712527.001.0001.

29 SUIAN, M. Metode speciale de supraveghere sau cercetare [Special Surveillance or Re-
search Methods]. 1-a ed. Bucuresti: Solomon, 2021, p. 51. Pro Foro. ISBN 978-606-8892-
82-5.
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lowing consultation of the case file at the time of the referral to the court
or following an official notification made according to the law.

In this regard, the regulation is deficient in that, although it refers to
the general rules on informing persons subject to technical surveillance,
it does not include express provisions on the fixed time limit within
which the information must be provided (within 10 days as of the end of
the technical surveillance measures).

However, the provisions relating to the possibility of postponing, for
reasons of jeopardizing the investigation or the protection of victims or
witnesses, the information until the case has been settled at the latest
have been taken over.

Normatively regulated as an exception, this legal provision has been
transformed by the courts into a genuine rule.

This regulatory shortcoming must be linked to another challenge of
a temporal nature, since there is no time limit in the entire regulation for
the subsequent use of special supervision in criminal proceedings.

Considering that the application of procedural rules is governed by
the principle of timeliness (tempus regit actum), the entry into force of
the new provision on the matter in July 2023 will also allow the use of
previously issued (without time limit) national security surveillance war-
rants that could not be used for a long time.

In this regard, however, the binding case law of the Constitutional
Court should be mentioned, which, even since 2018, sanctioned the legis-
lative solution intensively used in the issue of national security warrants,
namely the one that allowed this special surveillance also for threats to
national security not expressly regulated (such as acts of corruption,
money laundering, etc.).

In spite of the six years that have passed since the two decisions be-
came binding (the constitutional deadline is a maximum of 45 days for
remedial intervention), Article 3 letter f) of Law No.51/1991 has not
been formally amended, but has amplified the judicial controversies over
its application.

In conclusion, related to these binding decisions, the national securi-
ty warrants previously issued on the basis of the Article 3 letter f) of Law
No.51/1991 (the text declared unconstitutional) cannot be considered
as issued in compliance with the legal provisions.
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In principle, data and information obtained as a result of the author-
ized activities of the secret services can nowadays be used as evidence in
criminal proceedings (including in relation to common law offences), ex-
cept for those obtained as a result of national security warrants issued on
the basis of texts declared unconstitutional.

Last but not least, as the condition of the legal issue of such warrants
is an essential requirement for the information obtained as aresult of
special surveillance to be considered as evidence, the legality of such in-
formation should be verified in one of the three autonomous judicial pro-
cedures provided for by the new provisions, not only upon the request of
the persons concerned, but ex officio by the judge.

I1. With regard to the European benchmarks related to the standards
of protection applicable in the case of technical surveillance, the follow-
ing should be mentioned:

4+ case Weber and Saravia v. Germany, the Court held that the regulation
of special secret surveillance measures, such as the interception of
communications, must essentially be caried out by clear, detailed rules,
since the technology available for carrying them out is constantly be-
coming more sophisticated. Kopp v. Switzerland case (para.72) and
Valenzuela Contreras v. Spain case (para. 46) go to the same direc-
tion;

4 case Huvig v. France, the Court developed the minimum guarantees
that should be provided for in the State legislation to avoid abuses of
power, such as: the nature of the offences giving rise to the need for
interception; the determination of the categories of persons liable to
have their telephone conversations recorded; a limitation on the du-
ration of the recording of telephone conversations; the mandatory
procedure for the examination, use and storage of the data obtained;
the precautions to be taken in the event of other parties being in-
formed; the circumstances in which the recordings may or must be
erased or destroyed;

% case Association for European Integration and Human Rights and
Ekimdzhiev v. Bulgaria - para. 84 - the concept of national security
must provide substantial guarantees against arbitrary and discrimi-
natory surveillance, not only at the stage of its authorization, but also
when it is actually carried out. The Court criticized the lack of verifi-
cation by an official body or entity (external to the services carrying
out the surveillance measures) related to the implementation of such
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measures, so as to ensure independence and compliance with the
principles of the rule of law;

# case lordachi and Others v. Moldova - the Court sanctioned the ap-
parent lack of regulations that should specify, with an appropriate
degree of precision, the manner of examination of information ob-
tained as a result of the surveillance or the procedures for preserving
its integrity and confidentiality, as well as the procedures for its de-
struction;

# cases Dumitru Popescu v. Romania and Stana v. Romania - the issue of
surveillance warrants in corruption cases represents a measure that
has no legal basis and violates the Article 8 of the European Conven-
tion on Human Rights. The Court also found that the system for issu-
ing national security warrants in corruption cases lacks adequate
guarantees in view of the impossibility for the persons concerned to
challenge the interceptions;

# the European Union Agency for Fundamental Rights pointed out in the
material “Surveillance by Intelligence Services: Fundamental Rights
Safeguards and Remedies in the EU” that an organizational separa-
tion between secret services and law enforcement authorities is usually
considered as a guarantee against the concentration of powers in one
service and the risk of arbitrary use of information obtained in secrecy;

#+ according to the Recommendation 1402 (1999) adopted by the Par-
liamentary Assembly of the Council of Europe on 26 April 1999, “Ser-
vices with internal security powers should not be authorized to carry
out law enforcement activities such as criminal investigation, arrest or
detention. Because of the high risk of abuse of these powers and in or-
der to avoid duplication of traditional police activities, these preroga-
tives should be vested exclusively in other law enforcement bodies.”

The European Court of Human Rights ascertained that the right to be
notified of the conduct of surveillance of a person is inextricably linked to
the right to an effective judicial remedy against the measure, if it is found
to be abusive.30 It would be inconceivable to conceive the possibility of
a challenge in the absence of notification of the supervision measure even
if the person did not have the right to challenge the measure a posteriori.
Going further, the case-law of the Court of Justice has recognized the
need to provide in national law for an effective a posteriori remedy relat-
ed to the technical supervision measures, recalling the findings in case

30 Case of Roman Zakharov v. Russia [2015-12-04]. Judgement of the European Court of Hu-
man Rights, 2015, Application No. 47143/06.
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Roman Zakharov v. Russia on the conditioning of the possibility to exer-
cise an effective information remedy of the supervised person.3! This ef-
fective remedy must not be one in order to obtain damages, but must
concern the legality of the measure and open up the actual possibility for
the person under supervision to obtain the cancellation of the measures
taken against this one.32

Also, the European Court of Human Rights, in its constant case law,
has emphasized that it is not sufficient for the prosecutor to request the
authorization of technical surveillance, showing, without further specifi-
cation, that the criminal investigation cannot be carried out using other
evidentiary procedures, or that in the absence of technical surveillance it
would be much more difficult, it being necessary to detail the reasons
why other less intrusive evidentiary procedures would not be effective.33

Also, as regards the technical surveillance of the conversations had
by the lawyer with his client, the Court34 emphasized that such intercep-
tion affects professional secrecy, which is the basis of the relationship of
trust which must exist between the two persons, even if it is not the law-
yer but his client who has been the subject of the technical surveillance
warrant. Also in this case, the lawyer is entitled to file a complaint related
to the breach of his right to respect private life and correspondence be-
cause of the interception of his conversations, because when a person’s
conversations are recorded and used in a criminal case, that person must
have effective control in order to challenge those interceptions.3> The lack
of an actual possibility for the lawyer to refer the technical surveillance
measure to judicial review (since it had not been the direct subject of the

31 Case of Irfan Giizel v. Turkey [2017-02-07]. Judgement of the European Court of Human
Rights, 2017, Application No. 35285/08, para. 98.

32 Case of Xavier Da Silveira v. France [2010-01-21]. Judgement of the European Court of
Human Rights, 2010, Application No. 43757 /05, para. 48.

33 Case of Dragojevi¢ v. Croatia [2015-01-15]. Judgement of the European Court of Human
Rights, 2015, Application No. 68955/11 in UDROIU, M. Sinteze de procedurd penald: Par-
tea generald: Volumul II [Criminal Procedure Summaries: General Part: Volume II]. 4-a ed.
Bucuresti: C. H. Beck, 2023, p. 814. ISBN 978-606-18-1322-3.

34 Case of Pruteanu v. Romania [2015-02-03]. Judgement of the European Court of Human
Rights, 2015, Application No. 30181/05 in UDROIU, M. Sinteze de procedurd penald: Par-
tea generald: Volumul II [Criminal Procedure Summaries: General Part: Volume II]. 4-a ed.
Bucuresti: C. H. Beck, 2023, p. 817. ISBN 978-606-18-1322-3.

350HM, P. The Surveillance Regulation Toolkit: Thinking beyond Probable Cause. In: D.
GRAY and S. E. HENDERSON, eds. The Cambridge Handbook of Surveillance Law [online].
1st ed. Cambridge: Cambridge University Press, 2017, p. 493 [cit. 2024-10-14]. ISBN 978-
1-316-48112-7. Available at: https://doi.org/10.1017/9781316481127.022.
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measure and the lawyer had not been ordered to be prosecuted) led to
the conclusion that the interference was, in the circumstances of the case,
disproportionate to the aim pursued and that the person did not benefit
from effective control, as required by the rule of law, capable of limiting
the interference to what is necessary in a democratic society.

Conclusions

The normative mechanisms that ensure balance and protection in the
event of interference with individual rights and freedoms are an eloquent
indicator of the relationship between the State and citizen and of the de-
gree of development and maturity of a procedural system. The tendency
to expand the special surveillance methods may affect the traditional
balance between effective and fair justice, a balance that is not only the
society’s choice but is also required for effectiveness’ sake.3¢

Regardless of the nature of its seriousness and actuality, not even
a global or national threat can justify the abolition of the minimum set of
guarantees for the effective protection of the right to privacy.

A clear and predictable regulatory context represents the primary
condition for the use of special surveillance methods, so that any individ-
ual can assess, in real terms, the degree of interference to which this one
may be subjected.

The fundamental principles of the rule of law impose a real monopo-
ly by judicial bodies as regards the use of technical surveillance in order
to gather the evidence necessary to hold offenders criminally liable.

Under the pretext of the need to protect national security, the estab-
lishment of a secret system of technical surveillance of the population
can undermine or even destroy democracy through measures which, in
theory, would be put in place to protect it.37

The inherent restriction of the fundamental rights of the individual
which the use of technical surveillance entails must not be exacerbated
by the possibility of replacing ordinary methods with special methods

36 See THOMAS-TAILLANDIER, D. Contribution a I'étude des procédures pénales dérogatoires
[Contribution to the Study of Exceptional Criminal Proceedings]. 1¢ éd. Aix-en-Provence:
Presses universitaires d’Aix-Marseille, 2014, p.55. Laboratoire de droit privé &de
sciences criminelles. ISBN 978-2-7314-0932-1.

37 Case of Roman Zakharov v. Russia [2015-12-04]. Judgement of the European Court of Hu-
man Rights, 2015, Application No. 47143/06, para. 232.
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governed by legislation which is inconsistent, difficult to access and lack-
ing predictability.38

Even if it is not incompatible de plano with the European standards
of protection of the right to privacy and the right to a fair trial, the possi-
bility of using special surveillance cannot be a pretext for transferring
specific powers from investigative bodies to authorities that usually car-
ry out secret activities in the field of national security.

Moreover, this type of technical surveillance carried out by extraju-
dicial bodies (secret services) must not be turned into a form of circum-
vention of procedural protection mechanisms and procedural guarantees
established with regard to obtaining evidence in criminal proceedings.

It is inconceivable that an administrative authority should be al-
lowed to use special techniques excessively or automatically and abu-
sively.

Obtaining data or information in an extrajudicial framework, in ad-
vance, by justifying the removal of a risk to national security, followed by
their subsequent use in criminal cases concerning common law offences,
is an indication of procedural abnormality.

The establishment of an effective, subsequent, legality and propor-
tionality control of the special surveillance measures ex officio or upon
the request of the person under surveillance is a sine qua non condition
for accepting the use of such data or information in subsequent criminal
proceedings.

This control becomes illusory if the documentary basis of the special
surveillance measures consists of classified documents specific to the de-
velopment of secret services activity.

Updating the normative framework with the European requirements
and standards, implementation in the active legislative background of the
mandatory rulings of the constitutional and the European courts is a pos-
itive obligation of the State in order to prevent any forms of excess and
arbitrariness.

38 GRADINARU, S. Supravegherea tehnicd in Noul Cod de procedurd penald [Technical Super-
vision in the New Criminal Procedure Code]. 1-a ed. Bucuresti: C. H. Beck, 2014, p.97.
ISBN 978-606-18-0389-7.
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Budoucnost pracovnépravniho soudnictvi
v Ceské republice?

The Future of Labour Justice
in the Czech Republic

Jakub Moravek?

Abstract: The paper is focused on the general prerequisites of good judici-
ary. Specifically, the author points out the current problems and shortcom-
ings of the Czech judiciary, such as the length of proceedings, inconsistency
in decision-making, and insufficient erudition. He then discusses individual
conditions, possibilities and measures that could be used to achieve im-
provements (prerequisites for performing the function of a judge, speciali-
zation, education, involvement of the lay element). In addition, the paper
discusses the current draft of law on cancelling the institute of assessors at
the labour courts in the Czech Republic. The author presents arguments for
maintaining the institute in question, with which he refutes the justification
of the draft according to the explanatory memorandum. Along with this,
the author suggests a possible suitable form of the institute of assessors.

Key Words: Labour Law; Labour Court; Judiciary; the Czech Republic.

Abstrakt: Prispévek je zaméien na obecné predpoklady dobrého soudnic-
tvi. Konkrétné autor poukazuje na stdvajici problémy a nedostatky ceské
justice, jako je délka rizeni, nekonzistentnost rozhodovdni i nedostate¢nd
erudice. Na to pojedndvd o jednotlivych podminkdch, moZnostech a opatre-
nich, jimiZ by bylo moZné dosdhnout zlepseni (piedpoklady pro vykon funk-
ce soudce, specializace, vzdéldvdni, zapojeni laického prvku). Vedle toho se
prispévek vénuje aktudInimu ndvrhu na zru$eni institutu prisedicich u pra-
covnich soudii v Ceské republice. Autor predklddd argumenty pro zachovd-
ni predmétného institutu, jimiZ vyvraci zdiivodnéni ndvrhu podle diivodové

-

Prispévek vznikl diky podpore poskytované v ramci vyzkumného projektu Cooperatio/
SOC/LAWS 10 s nazvem ,Labour Law and Social Security Law" a zohledniuje stav pravni
upravy ke dni 30. zaii 2024.

Autor ptisobi na Katedfe pracovniho prava a prava socidlniho zabezpeceni Pravnické fa-
kulty Univerzity Karlovy v Praze jako docent. Je vedoucim Katedry pracovniho prava
a prava socialniho zabezpeceni Pravnické fakulty Zapadoceské univerzity v Plzni, misto-
piredsedou Ceské spole¢nosti pro pracovni pravo a pravo socialniho zabezpeéeni a advo-
katem v Praze.
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zprdvy. Spolu s tim autor naznacuje moZnou vhodnou podobu institutu pri-
sedicich.

Kli¢ovd slova: Pracovni prdvo; pracovni soud; justice; Ceskd republika.

Uvod
Kazda spoleCnost vyriista astavi na néjakém hodnotovém zakladu

a struktufe. Vtom se spole¢nosti mohou v ndvaznosti na kulturni bliz-
kost, ale i fadu dalSich aspektd, vice ¢i méné lisit.

Ma-li kazdy c¢len spole¢nosti bezezbytku hodnotovy zaklad vstépen,
neexistuje-li riziko vnéjsich ingerenci a usiluje-1i kazdy nesobecky a s pl-
nym respektem Kk ostatnim ze vSech sil o obecné blaho predstavujici ide-
alni usporadani spolecenskych hodnot, neni tieba pravidel.

Neni-li tieba pravidel, neni teba ani nastroji k posuzovani souladu
jednani s nimi, ¢i institut ke kontrole jejich dodrzovani, k trestani jejich
porusovani, respektive, obecné receno, Kk jejich prosazovani.

Takovy stav, ktery snad existuje v néjakém spolecenstvi andélti, neni,
a ani nemuze byt aspiraci zadné lidské spolecnosti, nebot mu brani lidska
ptirozenost.

Aby spolecnost mohla dobfe fungovat, potfebuje pravidla. Jednotlivé
civiliza¢ni okruhy se s ohledem na jejich vyvoj a tradice lisi ve vnimani,
jak se pravidla ustavuji. V kazdém ptipadé vsak plati, Ze se musi jednat
o pravidla v zakladu inkorporovana do obecnych socidlnich vzorc, coZ je
predpoklad jejich vétsinového dobrovolného a intuitivniho dodrzovani.
Zpusob, jak ke vstépovani pravidel dochazi, se mezi spole¢nostmi miize
nikoli nepodstatné lisit.

Pojeti zapadni civilizace ajeji koncept liberdlné demokratického
pravniho statu predpoklada piredem formulovana pravidla vzesla z vile
legitimné ustavené autority reprezentované zastupci lidu zvolenymi ve
vSeobecnych, svobodnych, rovnych a tajnych volbach. Pravidla smérujici
k ochrané a zachovani hodnotové struktury, o niZ se spole¢nost a koncept
liberalné demokratického pravniho statu vychazejici z kfestanské tradice
opira.

Aby méla pravidla vétsi cenu, neZ je cena papiru, na némz jsou za-
psana, a aby spole¢nost vykazovala potiebnou miru stability, musi byt
jejich dodrzovani efektivné kontrolovano, vynucovano a porusovani tres-
tano. Musi existovat soubor nastroji pro uplatnéni verejné moci, at jiz
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z jeji vlastni iniciativy (ex officio), nebo z viile osoby, jiz pravidla chrani
nebo ji ptiznavaji urcité opravnéni ¢i naroky. Institut uréeny pro indivi-
dudlni obranu prav musi byt rozumné dostupny bez vétSich administra-
tivnich a jinych (napiiklad nakladovych/majetkovych) pirekazek.

Jak u nastroji uplatnovanych ex officio, tak u institut zalezicich na
iniciativé jednotlivce se predpoklada bezodkladnost a pfimérenost.

Zptsoby, jakymi lze dosahnout naznaceného stavu, ktery miiZeme
oznacit za dobry pravni ad a pravni stat, popisuji obecné znamé teore-
tické konstrukty.

Stale platnd se vtomto sméru zda napriklad Fullerova konstrukce
moralky, kterd umoziiuje pravo (prirozené procesni pravo),? doplnéna
o bezpodmine¢nou navaznost pravnich pravidel na hodnotovy zaklad
spolecnosti a z néj plynouci obecné ptijimané a dodrZované uzy a pravi-
dla (moralku povinnosti).*

Pravidla v3ak nejsou pravem, nejsou-li Ziva. Zivymi se stavaji v mo-
menté, kdy s nimi vefejnd moc poméruje konkrétni situace a rozhoduje,
zda tyto jsou, ¢i nejsou po pravu, a pokud po pravu nejsou, urcuje di-
sledky takového stavu, vynucuje plnénf pravidel a ji dale vyicené soudy.
Pravo tedy vznika nikoli jako produkt ¢innosti moci zdkonodarné, nybrz
jako vystup spolecného pisobeni vSech slozek tvoricich v ihrnu verejnou
moc.

Vedle statni kontroly, spravniho a trestniho procesu a postihu je za-
kladnim stavebnim kamenem uvadéni prava v Zivot civilni soudni fizenf.
Iknému miZeme formulovat obecné predpoklady dobrého prava,
funk¢niho pravniho radu a pravniho statu. Jsou jimi zejména rychlost,
efektivnost, presnost a dostupnost soudni ochrany.

Predlozeny prispévek se vkontextu naznaCenych vychozich tezi

a v soucasné dobé v Parlamentu Ceské republiky projednavaného navrhu
na zruSeni institutu prisedicich v pracovnépravnich sporech5 zamétuje

3 Viz FULLER, L. L. Mordlka prdva. 1. vyd. Praha: Oikoymenh, 1998. 229 s. ISBN 80-86005-
65-8.

4 V dal$im, véetné souvisejicich tezi o pozitivni a objektivni moralce viz MORAVEK, J. Model
prdva: Vztah prdva a mordlky. 1. vyd. Praha: Linde, 2013. 103 s. ISBN 978-80-7201-911-3.

5 Viz Snémovni tisk 598/0: Novela zakona o soudech a soudcich - EU. In: Poslaneckd sné-
movna Parlamentu Ceské republiky [online]. 2023-12-13 [cit. 2024-09-30]. Dostupné z:
https://www.psp.cz/sqw/text/tiskt.sqw?0=9&CT=598&CT1=0.
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na problematiku pracovnépravniho soudnictvi a na jeho predpokladané
budouci perspektivy.

1 Piredpoklady dobrého soudnictvi

Nejhospodarnéjsi, nejvyhodnéjsi, nejracionalnéjsi a obecné ve vsech smé-
rech nejlepsi je sportim predchazet. Mimotradné uc¢innym prostiedkem
prevence pravnich sport je srozumitelna a jednoznacna pravni uprava,
ktera dava adresatovi vysokou miru jistoty stran jeho postaveni.

V roviné pracovnépravnich vztahid Ize za bezmala stejné vyznamny
prvek prevence pracovnépravnich spori povaZovat aktivni, racionalni
a efektivni zapojeni zastupci zaméstnanci (odbort) v plné skale jejich
moznych roli, jako je poradenstvi pro zaméstnance, postaveni prostied-
nika ¢i de facto mediatora pri jednani zaméstnance a zameéstnavatele, za-
stupce zaméstnance pii jednani se zaméstnavatelem a (je-li to nutné)
i pfi soudnim reseni véci.

Nahlédneme-li touto perspektivou troven pravniho statu a pravniho
adu v Ceské republice, je hodnoceni, mirné fe¢eno, znepokojujici.

V prvé radé v poslednich letech soustavné upada droven pracovné-
pravni legislativy. Pravni predpisy jsou prijimany prekotné bez potreb-
ného odborného diskurzu. Neni tak vyjimecné, Ze je legislativa mezerovi-
t4, pravni predpisy tézko srozumitelné a dosazeni alespon trochu rozum-
ného vysledku si, nikoli vyjimecné, zada uZiti teleologické redukce a dal-
$ich vice ¢i méné mimotadnych prostredkl vykladu. Piipadné jsou zava-
dény instituty od pocatku nefunkéni ¢i provadény zmény navozujici stav,
ktery je podstatné horsi nez status quo.6

V zakladu by si pritom zlepsSeni nezadalo prilis. Stacilo by pfi formu-
laci zamért a navrhi vychazet z podkladovych analyz potiebnosti a do-
padli a navrhy pted jejich predloZenim do Parlamentu Ceské republiky
dusledné diskutovat s odbornou verejnosti, ¢i alesponi nebyt lhostejny
k jejim komentaiim a piipominkam, v nichz je ¢asto poukazovano na ne-
dostatky ana mozné problémy spolu snavrhy, jak témto nezadoucim

efektliim predejit.”. 8

o

Viz napiiklad MORAVEK, ]. Novela zakoniku prace, aneb jak se to (ne)povedlo. Prdvni
rozhledy. 2020, roé. 28, & 13-14, s. 488-494. ISSN 1210-6410, nebo MORAVEK, J. K nékte-
rym (nejen) problematickym otdzkdm dovolené po 1.1. 2021. Prdvni rozhledy. 2021,
roc. 29, ¢. 2,s. 59-64. ISSN 1210-6410.

Viz naptiklad PICHRT, J. a J. MORAVEK, et al. Whistleblowing - zdvéry a perspektivy. 1. vyd.
Praha: Wolters Kluwer, 2022. 134 s. ISBN 978-80-7676-590-0, nebo PICHRT, ]. a]. MO-
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Nahlédnuto perspektivou pracovnépravnich spori je aktualni stav
pracovnépravni legislativy problematicky (nejméné) ve dvou smérech.

Nejistota stran pravnich pravidel plynoucich zpravnich predpisd
(nejednoznacnost pravnich predpisii) je podhoubim pravnich sport.

Vedle toho, ato je nejméné stejné zavazné, jde o jednu z pricin ne-
jednotnosti a nestalosti judikatury.?

Koncept pravniho statu si v ndvaznosti na jeho vychozi hodnoty, jako
je pravni jistota a ochrana nabytych prav, zada vécné spravna, stala,
predvidatelna a srozumitelnd, tedy rozumné a presvédcivé zdivodnéna
rozhodnuti organi verejné moci, zejména soud.

Ani v tomto si vSak nevedeme nijak excelentné.

Problémy s vécnou spravnosti, presvédcivosti, konzistentnosti i rych-
losti nejsou navic doménou jen okresnich a obvodnich soudd, nybrz (a to

je jesté veétsi problém) se obcasné vyskytuji i u soudd vyssich, Nejvyssi
soud nevyjimaje.10

Nedostatky na tirovni zejména nékterych nizs$ich soudd prameni do
znacné miry ze shodnych pricin. Jde o neptipravenost soudce, nedosta-

RAVEK, eds. Slad'ovdni soukromého a pracovniho Zivota. 1.vyd. Praha: Wolters Kluwer,
2023. 227 s. ISBN 978-80-7676-881-9.
8 Ani aktudlné navrhovana novela zakoniku prace zfejmé nevybo¢i z rady, kdyZ prinasi se
zdivodnénim ,jde o poZadavek praxe, kdy zejména zaméstnankyné na rodi¢ovské dovo-
lené stoji o privydélek u svého zaméstnavatele a chtéji konat stejny druh prace” napiiklad
nekoncep¢ni a nesmyslnou zménu ustanoveni § 34b odst. 2 zdkoniku prace, do néjz se
doplriuje za vétu prvou véta druha tohoto znéni: ,Toto omezeni neplati pro dalsi pravni
vztah zalozZeny dohodou o provedeni prace nebo dohodou o pracovni ¢innosti, ktery byl
uzaviceny na dobu ¢erpani rodicovské dovolené®, misto toho, aby byla zcela nové zpraco-
vana pravni uprava rodicovské a materské dovolené, treba na zakladé expertni analyzy
zpracované pro Svaz primyslu a dopravy Ceské republiky ¢leny Katedry pracovniho pra-
va a prava socialniho zabezpeceni Pravnické fakulty Univerzity Karlovy v Praze, viz Pro-
jekty souvisejici s § 320a Zakoniku prace. In: Svaz primyslu a dopravy Ceské republiky

[online]. 2023-10-16 [cit. 2024-09-30]. Dostupné z: https://www.spcr.cz/projekty/pro-

bihajici-projekty/projekty-souvisejici-s-320b-zakoniku-prace.

V dal$im srovnej MORAVEK, J. Ustavnépravni aspekty pracovnépravniho soudnictvi. In: J.

KUDRNA, ed. Ustava v kontextu spole¢enskych zmén: K 30. vyroéi jejiho pfijeti. 1. vyd. Pra-

ha: Wolters Kluwer, 2022, s. 301-322. ISBN 978-80-7676-587-0.

10 Na jiném misté bylo k tomuto tématu poukazovano na to, Ze Nejvy$si soud Ceské republi-
ky (nejméné v pracovnépravnich vécech) projevuje jistou nekonzistentnost i v pojimani
sama sebe a moci soudni z hlediska tradi¢ni mocenské triddy. V této souvislosti viz napfi-
klad MORAVEK, J. Ustavnépravni aspekty pracovnépravniho soudnictvi. In: J. KUDRNA,
ed. Ustava v kontextu spolecenskych zmén: K 30. vyroéi jejiho prijeti. 1. vyd. Praha: Wolters
Kluwer, 2022, s. 301-322. ISBN 978-80-7676-587-0.
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teCnou orientaci v pravni upravé, neznalost doktrinalnich nazora a judi-
katury vysokych soudt, akwvili nedostatku ,Zivotni“ zkuSenosti také
o neschopnost odpovidajicim zplisobem se zorientovat vrozhodnych
skutkovych okolnostech véci.

Stale neni vyjimecCné, Ze pracovni zkuSenost nové ustanoveného
soudce v oblasti prava obnasi pouze plisobeni v justici. Justice je pritom
ve srovnani s béZnymi provozy, nadnarodnimi korporatnimi strukturami,
atak dale, atypické pracovni prostiedi. Soudci tak nemiiZe poskytnout
odpovidajici zkuSenosti, na nichz lze stavét realné piredstavy o skutecném
fungovani prislusnych pracovnépravnich vztahd, vykonu prace, skutec-
ném vyznamu jednotlivych udalosti v celkovém kontextu, a tak dale. S vy-
luénou pracovni zkuSenosti z justice tak soudce ziskava predstavu o po-
dobé vztaht, pribéhu jednotlivych procest a skutkovych déjd, vyznamu
rozhodnych skutecnosti v nich, atak dale, prevazné z pribéhu rizeni
a z obsahu spisu, tedy z tvrzeni a diikaz( predlozenych tcastniky fizeni.

Vyjdeme-li z predpokladu, Ze Gicastnici maji zajem na dspéchu ve vé-
ci, a proto tvrdi a prokazuji svoji pravdu, ktera miize byt zna¢né vzdalena
od skutecného stavu véci, mize byt disledkem zkuSenost stavici na
znacné zkreslené predstaveé o vnéjsi realité.

Nejde ale jen onedostatecnou zkuSenost azkreslené predstavy.
V nékterych pripadech je minimalné k diskusi i odborna uroven rozhod-
nuti, respektive orientace soudu v zakladnich pravnich otazkach.

Poukazat lze pro priklad na dvé rozhodnuti odvolacich soudd v pra-
covnépravnich vécech.

Krajsky soud v Praze ve véci sp. zn. 23 Co 34/2024 v pracovnéprav-
nim sporu zaméstnance odménovaného mzdou mimo jiné konstatoval:
»Podle ustanoveni § 134 zdkoniku prdce, za tspésné splnéni mimorddného
nebo zvldst vyznamného pracovniho tkolu miiZe zaméstnavatel poskyt-
nout zaméstnanci odménu. Podle ustanoveni § 134a zdkoniku prdce, za
splnéni predem stanoveného mimorddné ndrocného tikolu, jehoZ priprava,
postupné zajistovdni a konecnd realizace bude z hlediska piisobnosti za-
méstnavatele zvldst vyznamnd, miiZe zaméstnavatel zaméstnanci, ktery se
na jeho splnéni bezprostredné nebo vyznamné podili, poskytnout cilovou
odménu [...] A protoZe za rok 2021 bylo jak dosaZeno kladného vysledku
hospodareni, tak Zalobkyné splnila v potiebném rozsahu své osobni cile pro
tento rok, prislusi ji ve smyslu § 134a zdkoniku prdce ndrok na vyplaceni
této odmeny...”
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Vedle toho Méstsky soud v Praze ve véci sp. zn. 62 Co 391/2016 ve
sporu o urceni neplatnosti rozvazani pracovniho poméru mimo jiné uve-
dl: ,Za situace, kdy vypovéd' z pracovniho poméru dand Zalobci byla pra-
vomocnym rozhodnutim soudu urcena neplatnou, pricemz toto rozhodnuti
md nepochybné konstitutivni povahu, predstavuje odstupné vyplacené Za-
lobci bezdiivodné obohaceni ve smyslu § 324 zdkoniku prdce za pouZiti
§451 obcanského zdkoniku.”

Do znacné miry prirozenym a piredpokladatelnym disledkem vsech
naznacenych problematickych momentd, které se v zadném piipadé ne-
tykaji vSech soudti a soudcti, jsou vsak v soustavé natolik zastoupeny, ze
maji zretelné projevy, je nepriméiend délka fizeni od jeho zahajeni do
jejiho skutecného pravomocného skonceni.

S délkou tizeni jdou ruku vruce naklady fizeni. Opétovné pro ilu-
straci dva priklady.

Ve véci zaloby o urceni neplatnosti rozvazani pracovniho pomeéru,
ktera je resSena pired Obvodnim soudem pro Prahu 8 pod sp. zn. 16 C 39/
2018, bylo rizeni zahajeno 28. inora 2018. Po vice jak 6 letech fizenf sta-
le bézi a v soucasné dobé o véci po trojim zruseni prvostupiiovych roz-
hodnuti odvolacim soudem opétovné rozhoduje Obvodni soud pro Pra-
hu 8.

Ve sporu vedeném pi‘ed Obvodnim soudem pro Prahu 10 pod sp. zn.
16 C130/2015, vnémZ se zaméstnanec domahal zaplaceni c¢astky
294 451 K¢ s prisluSenstvim z titulu dluzné mzdy za presc¢asovou praci,
byla véc skoncena 27. bfezna 2017 odmitnutim (nikoli zamitnutim) Zalo-
by. Obvodni soud pro Prahu 10 ulozil Zalobci povinnost uhradit ndhradu
nakladt rizeni v ¢astce 107 690 K¢. Odvolaci soud nicméné nasledné roz-
hodnuti soudu prvého stupné zménil tak, Ze zadny z ucastniki fizeni ne-

o v/ 7

ma pravo na ndhradu nakladi rizeni.

K aktudlnimu postaveni a pisobeni zastupcli zaméstnanct akjeho
rezervam lze odkazat na diivéjsi texty, v nichZ je tato materie v podrob-
nostech rozebrana.!!

11Viz MORAVEK, J. Odborové sdruzovani v 21. stoleti. In: ]. KUDRNA, ed. Listina v kontextu
spolecenskych zmén: K 30. vyroci jejiho prijeti. 1. vyd. Praha: Wolters Kluwer, 2021, s. 135-
144. ISBN 978-80-7552-076-0, nebo MORAVEK, J. Princip majority v odborovém sdruZo-
vani. In: A. OLSOVSKA, ed. Est naturalis favor pro laborantibus: Pocta prof. JUDr. Helene
Barancovej, DrSc. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2024, s. 130-142. ISBN
978-80-568-0659-3.
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2 Cesta k dobrému soudnictvi

Kroky, jimiZ by bylo moZné dosahnout zlepSeni stavajici arovné pracov-
népravniho soudnictvi, jsou pribézné s vetsi ¢i mensi intenzitou diskuto-
vany (bohuzel, pouze) v ramci akademické obce.

Vynechame-li shora poukazany piredpoklad dobré hmotnépravni
upravy, lze uvazovat zejména o nasledujicim:12

a) predpoklady pro vykon funkce soudce - navrh na zménu ustanoveni
§ 60 odst. 1 zakona ¢.6/2002 Sb., o soudech a soudcich, jimz doslo
vroce 2003 zakonem ¢.192/2003 Sb. k posunu vékové hranice ne-
zbytné pro vykon funkce soudce z 25 let na 30 let, nebyl soucasti pt-
vodniho navrhu zménového zakona.!3 Vze$el z jednani Ustavnéprav-
niho vyboru snémovny.'* Schazi tedy jak diivodova zprava, tak odpo-
vidajici podkladova analyza.

Z prepisu prednesi pri projednani navrhu zakona na plénu Po-
slanecké snémovny lze nicméné dospét k zavéru, Ze cilem mélo byt,
aby do funkce soudce nevstupovali v podstaté cerstvi absolventi
pravnickych fakult bez vétsi Zivotni a pracovni zkuSenosti bezpro-
stfedné po trileté praxi absolvované jako justi¢ni ¢ekatelé ¢i asistenti
soudce.

S odstupem casu je zjevné, Ze samo posunuti vékové hranice, re-
spektive posunuti vékové hranice tak, jak bylo provedeno, nebylo
anemohlo byt pro dosazZeni tohoto cile dostatec¢né. Divod je relativ-
né prosty alze se k nému snadno dopocitat pii zohlednéni nasleduji-
cich fakt.

Vékova hranice pro vykon funkce soudce se vroce 1991 zako-
nem ¢.335/1991 Sb., o soudech a soudcich, zvedla z 24 let na 25 let.
Povinna devitiletd Skolni dochazka byla pro vSechny Zaky zavedena
az od Skolniho roku 1996/1997; od roku 1990 sice bylo mozné ab-

12V této souvislosti v podrobnostech viz napiiklad MORAVEK, ]. Ustavnépravni aspekty
pracovnépravniho soudnictvi. In: ]. KUDRNA, ed. Ustava v kontextu spolecenskych zmén:
K 30. vyrodi jejiho prijeti. 1. vyd. Praha: Wolters Kluwer, 2022, s. 301-322. ISBN 978-80-
7676-587-0.

13Viz Snémovni tisk 299/0, ¢ast ¢. 1/2: Novela zakona o soudech, soudcich, ptisedicich. In:
Poslaneckd snémovna Parlamentu Ceské republiky [online]. 2003-04-23 [cit. 2024-09-30].
Dostupné z: https://www.psp.cz/sqw/text/tiskt.sqw?0=4&CT=299&CT1=0.

14Viz Snémovni tisk 299/1, ¢ast €. 1/2: Usneseni ustavné pravniho vyboru k tisku 299/0. In:
Poslaneckd snémovna Parlamentu Ceské republiky [online]. 2003-04-25 [cit. 2024-09-30].
Dostupné z: https://www.psp.cz/sqw/text/tiskt.sqw?0=4&ct=299&ct1=1.
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solvovat devét tfid zakladni Skoly, nicméné na stredni Skolu bylo
mozné nastoupit jiZ po absolvovani osmé tridy.

Ve srovnani se stavajicim stavem byl podstatny rozdil v poctu
odkladli nastupu povinné skolni dochazky.15

V 90. letech byly ¢inény teprve prvni nesmélé kroky v zahrani¢ni
mobilité vysokoskolskych student.

PodtrZeno, secteno, i kdyZ nechdme stranou, Ze po urcitou dobu
byl magistersky studijni program v oboru pravo veden jako ctytlety,
pokud dité na pielomu 80. a 90. let nastoupilo povinnou skolni do-
chazku v 6 letech a postupovalo kontinudlné, bylo realné, aby magis-
tersky studijni program absolvovalo ve 22 letech. Nasledovat mohla
3leta praxe na soudu a v 25 letech bylo moZné byt ustaven do funkce
soudce. V dnesni perspektivé (a stejné jako fadu let nazpét) je ukon-
Ceni vysokoskolského magisterského studijnitho programu v oboru
pravo ve 22 letech v podstaté nerealné.

Pokud dité nastoupi povinnou skolni dochazku s ro¢nim odkla-
dem, absolvuje oproti 90. letim o rok delsi povinnou $kolni dochaz-
ku a protahne si dobu studia na vysoké skole, byt jen o rok, kvili za-
hrani¢nimu studijnimu pobytu (nebo zjiného divodu), absolvuje
magistersky studijni program v lepsim ptipadé v 25 letech, respekti-
ve v 26 letech. PripocCteme-li 3letou praxi, je vysledek stran piredcho-
z{ pracovni zkuSenosti pted ustavenim do funkce soudce oproti dii-

Vv

Méla-li by byt vékova hranice prostfedkem zajistujicim vétsi zi-
votni a pracovni zkuSenost, musela by se pohybovat nejméné o 5 let
vyse, tj. na 35 letech. Osobné bychom plédovali spise za 40 let. Zivot-
ni zkuSenosti nelze zdkonem garantovat ani mérit, a vék sam o sobé
neni garancf Zivotni a ani profesn{ zkuSenosti.

Pravni Upravou, ato by se zdalo Zadouci, by vSak bylo vhodné
alespon vyzadovat piedchozi pestiejsi pracovni zkusSenosti, jejichz
prostirednictvim mtiZe soudce ziskat lepsi predstavu o pristupu k fe-

Seni pravnich otazek ze strany jednotlivych ucastniki fizeni, kterou
muze pozdéji promitnout do vnimani jejich plisobeni pied soudem.

15Viz Statisticky informacni systém Ministerstva Skolstvi, middeZe a télovychovy [online].
2024 [cit. 2024-09-30]. Dostupné z: https://statis.msmt.gov.cz/data/.
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Uvedenym se v Zadném pripadé nemini navrat k ipravé zavede-
né v 50. letech minulého stoleti, kdy se dle ustanoveni § 4 odst. 1 za-
kona ¢.67/1950 Sb., o pracovnich aplatovych pomérech soudct
z povolani, prokuratori a soudcovskych cekatelli, pro ustaveni do
funkce soudce vyzadovalo, aby uchazec¢ pracoval primérenou dobu
stanovenou ministrem spravedlnosti ve vyrobé. Piedchozi pestiejsi
pracovni zkuSenosti je minéno pusobeni v jinych pravnickych povo-
lanich. Konkrétni délka a pripadné i obsahova napli je k diskusi.

specializace - pravni ¥ad Ceské republiky poslednich 20 let stale vice
hypertrofuje. Nemalou zasluhu na této tendenci ma evropska legisla-
tiva. JelikoZ nelze predpokladat, Ze by se trend v dohledné dobé oto-
¢il, zda se rozumné uvazovat o specializaci, nebot’ jediné ta nabizi
moznost se v podrobnostech a v patfi¢né hloubce sezndmit s pravni
upravou, k nf se vztahujici odbornou literaturou, doktrinalnimi nazo-
ry a se souvisejici judikaturou.

Neni mozné (obrazné feceno), aby soudce, ktery rano soudi sou-
sedsky spor, v poledne fesi péci o déti, po obédé rozhoduje spor dvou
obchodnich korporaci z ndjmu nebytového prostoru a vecer posuzuje
platnost rozvazani pracovniho poméru vypovédi, byl v potfebné mi-
fe v kazdé jedné oblasti prava v pravé uvedeném smyslu odpovidaji-
cim zplisobem orientovan.

JelikoZ neni realné uvazovat o samostatném pracovnim soudnic-
tvi, zda se byt vhodnym feSenim ustaveni specializovanych tsekt
pro pracovnépravni spory po vzoru spravnich soudt. S ohledem na
ro¢ni ndpad pracovnépravnich vécil®é se rovnéz nabizi uvazovat
o spadovosti soudi pro pracovnépravni spory.

vzdéldvdni - se specializaci Uzce souvisi vzdélavani a se vzdélavanim
nutny souvisejici predpoklad, jimz je otevirena mysl.

Byt soudcem je prace jako kaZzda jina. Ustavenim do funkce se
z primérného stiredoskoldka a podprimeérného vysokoskolaka, ktery
ve vybéru uspél, nestane lucerna juris. Funkce nepridava rozum,
moudrost, znalosti, dava jen moc prosadit sviij nazor a ten muze byt
z fady divodi nespravny, stejné jako je tomu u vykonu jinych prav-
nickych povolani. U soudce je vSak problém v tom, Ze oproti jinym

16 Viz Statistiky z oblasti justice. In: Ministerstvo spravedinosti Ceské republiky [online]. 2024
[cit. 2024-09-30]. Dostupné z: https://msp.gov.cz/web/msp/statisticke-udaje-z-oblasti-
justice.
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d)

pravnickym povolanim, jako napiiklad advokacii nebo korporatni
sfére, zde nefunguje selekce trhem, v jejimz disledku dobt{ prospe-
ruji a Spatni kond¢i. Existuje sice moznost karného postihu, to je vSak
béh na dlouhou trat.

Predpokladem dobrého (nejen) pracovnépravniho soudnictvi je
tedy komplexni systém soustavného vzdélavani zahrnujici seznamo-
vani se s judikaturou vysokych soudd mimo jiné za Gcasti soudcti vy-
sokych soudd (vcetné oteviené diskuse o rozhodovaci praxi vyso-
kych soudii), priibézZné seznamovani se snovou pravni Upravou
a s doktrinalnimi poznatky a nazory k ni.

Do znacné miry za jednu z komponent vzdélavaciho procesu lze
povazovat i zapojeni soudci pred jejich pridélenim ke konkrétnimu
okresnimu nebo obvodnimu soudu do rozhodovani senatli vyssich
soudl v pozici prisedicich; na okresni soud by mél byt soudce jako
samosoudce nebo jako predseda senatu pridélen az po ziskani po-
tirebnych zkusSenosti, respektive po uplynuti predepsané doby piiso-
beni v senatu vyssiho soudu. Jinak feceno, jde do zna¢né miry o oto-
¢enf dosavadniho schématu, kdy nové ustaveny soudce je ptidélen na
konkrétni okresni nebo obvodni soud, aniz by pfedtim mél moznost
ziskat potfebnou miru zkuSenosti se samostatnym rozhodovanim,
vedenim fizeni a Fizenim jednani, a az nasledné je mu umoznéna staz
na vyssim soudu, na néjz pak, nikoli vyjimecné, sméruje natrvalo.

zapojenti laického prvku - nikoli ndhodou je napti¢ pribuznymi prav-
nimi rady zapojeni laického prvku do rozhodovani pracovnépravnich
véci bézné. Ma to prosty divod. Vynechame-li obskurnosti, jakoZe si
soudce pred ustanovenim do funkce musi odslouzit par let praci ve
vyrobé (viz shora), soudce ma mit odborné znalosti ana zakladé
zkuSenosti schopnost racionalné nahlédnout na tvrzeni ucastniki
a provadéné dikazy. Z povahy véci vSak nemiiZe mit zkuSenost a po-
drobnou predstavu ovyznamu vSech moznych skutkovych déji
v kontextu konkrétniho provozu ¢i alespoi typu provozu. Stejné tak
nemiiZe mit potfebné znalosti ¢i zkuSenosti s jednotlivymi procesy,
¢innostmi, a tak dale. A pravé to ma byt hlavni vyznam a piinos laic-
kého prvku, ktery by mél do tizeni prinaset pohled (odbornou zpi-
sobilost) na pro rozhodnuti ve véci rozhodujici momenty, o nichz ne-
ni soudce pro neznalost prostiedi schopen si u¢init komplexni nazor.

Zpusobd, jak zapojit laicky prvek, je fada.
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I s ohledem na dosavadni pravni Gpravu a tradici se zda stale in-
spirativni a vhodné vyjit ze zdkona ¢.131/1931 Sb., o soudnictvi ve
sporech z poméru pracovniho, sluzebniho a ucebniho, tedy ustavit
seznamy piisedicich nominovanych zastupci zaméstnancti a zastupci
zaméstnavatell, kdy u kazdého bude deklarovana jeho odbornost,
s tim, Ze soudni senat bude sloZen ze soudce a po jednom z prisedi-
cich s prislusnou odbornosti z kazdého seznamu.

DalS$imi inspirac¢nimi zdroji vtomto sméru mohou byt rakousky
Arbeits- und Sozialgerichtsgesetz z roku 1985 nebo némecky Arbeit-
sgerichtsgesetz z roku 1953.

Spravedlnost vSak neznamend pouze vécné spravné a presvédcivé
zdlivodnéné rozhodnuti. Spravedlnost znamena i dosaZeni rozhodnuti
v rozumné dobé a za rozumnou cenu.

Délka tizeni a sloZitost pravni Upravy tzce souvisi s naklady tizeni.
Do nakladi tizeni je piitom tieba pocitat nikoli pouze soudni poplatky
a pripadné nahrady nakladd statu. Do nakladt je tieba zahrnout i nakla-
dy na pravni zastoupeni a piipadnou povinnost uhradit nadhradu nakladia
tizeni protistrané, nebot ityto potencidlni vydaje jsou pred vstupem do
tizeni opravnénym zvazovany a maji vliv na rozhodnuti, zda rizenf zaha-
jit, ¢i nikoli.

V tomto sméru v Ceské republice existuji vyznamné piekazky piistu-
pu ke spravedlnosti.l’” Ztohoto hlediska mizeme fakticky spole¢nost
rozdélit do dvou skupin.

Jednu skupinu tvoii ti, kterym narok formalné svédci; naklady, re-
spektive potencialni naklady soudniho rizeni vSak pro né predstavuji
kvili majetkovym pomériim nepiekonatelnou piekazku pristupu ke
spravedlnosti (ochrané svych prav).18 Z tohoto hlediska tak jde fakticky
0 bezpravné osoby.

17 Dobfe je tato skutec¢nost patrna pii srovnani ro¢nich napadd pracovnépravnich sport, viz
Statistiky z oblasti justice. In: Ministerstvo spravedinosti Ceské republiky [online]. 2024
[cit. 2024-09-30]. Dostupné z: https://msp.gov.cz/web/msp/statisticke-udaje-z-oblasti-
justice, piipadné PICHRT, J., M. STEFKO a ]. MORAVEK. Analyza alternativnich zpiisobii re-
Seni sporti v pracovnéprdvnich vztazich. 1. vyd. Praha: Wolters Kluwer, 2016. 407 s. ISBN
978-80-7552-137-8.

18 Moznost osvobozeni od soudnich poplatki a bezplatna pravni pomoc jsou v ramci tohoto
hodnoceni bez vyznamu, nebot soudni Fizeni je z finan¢niho hlediska neakceptovatelnym
rizikem Casto i pro stiedné ptijmové zaméstnance.
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Druhou skupinu tvofi ti, kdoZ nemaji narok pouze formalné, nybrz se
svych prav jsou schopni domoci i fakticky, kdyZ riziko moznych nakladd,
které bude treba vydat v souvislosti s domoZenim se svych prav, pro né
s ohledem na jejich majetkové poméry nepiedstavuje zasadni pirekazku
pro pristup k soudni ochrané.

Neni tieba zvlast zdlraznovat, zejména pokud vezmeme v patrnost,
Ze vroviné pracovnépravnich vztahi do prvé ze skupin spada vétSina
zaméstnancl, Ze takovy stav je zhlediska principi demokratického
pravniho statu zadsadnim problémem a neni dlouhodobé udrzitelny.1?

I ve vztahu k témto aspektiim a predpokladiim dobrého soudnictvi je
jiz nékolik let vedena akademicka debata, v niZ je po vzoru zahrani¢nich
pravnich tprav, zejména po vzoru Spolkové republiky Némecko a Ra-
kouska, poukazovano na mozna reSeni.z0

Za vSechny lze zminit napriklad:2!

a) osvobozeni pracovnépravnich spord od soudnich poplatkd, je-li na-
vrhovatelem zameéstnanec;

b) vylouceni povinnosti zaméstnance pii netispéchu ve véci pred sou-
dem prvého stupné k ndhradé nakladi tizeni mimo pripady zjevné
bezucelného uplatinovani prava;

c) poda-li zaméstnanec proti rozhodnuti soudu prvého stupné, ktery
jeho navrhu nevyhovél, odvolani ¢i dale mimoradny opravny pro-
stredek, mélo by byt mozné ulozit mu povinnost uhradit ndhradu na-
kladu tizenf za Fizeni pred soudy vSech stupni.

19 Bez vyznamu neni, Ze soudu ¢asto v podstaté nijak zvlast nezalezi na nakladech, které
s sebou pocet jednani a pribéh rizeni na strané Gcastnika, zejména fyzické osoby nese. Na
priklad ve véci sp. zn. 14 C 24/2021, v niZ je feSena standardni a skutkové nijak zvlast
slozitd otazka platnosti odvolani z funkce a vypovédi z pracovniho poméru, Obvodni soud
pro Prahu 6 od zahjeni fizeni pocatkem roku 2021 po narizeni mediace, aniz by bylo
z postoju ucastniki jakkoli rozumné se domnivat, Ze bude dosazeno mimosoudniho FeSe-
ni, ve véci konal celkem 13 jednani, z nichZ valna vétsina z hlediska predmétu fizeni neby-
la nijak pfinosna, kdyZ v jejich rdmci soud bud'to pted¢ital listinné diikazy nebo cetl ¢asti
odtivodnéni jinych rozhodnuti.

20Viz PICHRT, J., M. STEFKO a]. MORAVEK. Analyza alternativnich zptisobii Feseni sporti
v pracovnéprdvnich vztazich. 1.vyd. Praha: Wolters Kluwer, 2016. 407 s. ISBN 978-80-
7552-137-8.

21V podrobnostech viz MORAVEK, J. Ustavnépravni aspekty pracovnépravniho soudnictvi.
In: J. KUDRNA, ed. Ustava v kontextu spole¢enskych zmén: K 30. vyrodi jejiho prijeti. 1. vyd.
Praha: Wolters Kluwer, 2022, s. 301-322. ISBN 978-80-7676-587-0.
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Dal$i neodmyslitelnou komponentou pro lepsi zajisténi pristupu za-
méstnancu ke spravedlnosti a soudni ochrané nabytych prav predstavuje
odpovidajici zapojeni zastupcl zaméstnancl, coZ je svébytné a rozsahlé
téma, kterému, jak jiz bylo receno, byla opakované vénovana pozornost
na jinych mistech, na ktera se Ize odkazat.22

3 Navrh na zruseni prisedicich v pracovnépravnich vécech

V kontextu dosavadniho vykladu se nabizi otazka, nakolik mize byt ces-
tou ze stavajictho marasmu zruseni institutu prisedicich bez nahrady, jak
je navrhovano Ministerstvem spravedlnosti Ceské republiky.23

JelikoZ jde z komparativniho hlediska o atypicky krok (laicky prvek
se ucastni na rozhodovani o pracovnépravnich vécech naptiklad v Ra-
kousku, v Némecku, ve Velké Britanii, na Slovensku, ve Slovinsku, v Por-
tugalsku, ve Spanélsku, v Italii, ve Francii) a navrhuje se zruseni institutu
s vice jak stoletou tradici, méla by odpovéd v podobé dostatecné pad-
nych, racionalnich a ptresvédcivych argumentd, v jejichz svétle zména ob-
stoji v testu proporcionality, obsahovat dlivodova zprava k navrhu zmé-
nového zdkona. V ni se v§ak dozvime pouze toto:

+ cilem predkladdaného navrhu zakona je zefektivnéni soudniho rozho-
dovdni, na kterém se podili prisedici;

+ provedeni revize stdvajici prdvni tipravy institutu prisedicich a reakce
na praktické problémy, které soufasnd pravni Uprava prinasi, jsou
nezbytné;

+ je nutné legislativni cestou reagovat na souvisejici administrativni
zatéz soudd, na obvykle nedostate¢nou participaci prisedicich na sa-
motném projedndni a rozhodovdni v ramci fizeni, na komplikace spo-
jené se sestavovdnim soudniho sendtu tvoreného soudcem a prisedi-
cimi pro celé rizeni pred soudem i na souvisejici ¢asto neprimérenou
délku soudnich rizentf;

22 D3le viz MORAVEK, . Odborové sdruzovani v 21. stoleti. In: ]. KUDRNA, ed. Listina v kon-
textu spolecenskych zmén: K 30. vyroci jejiho prijeti. 1. vyd. Praha: Wolters Kluwer, 2021,
s.135-144. ISBN 978-80-7552-076-0, nebo MORAVEK, J. Princip majority v odborovém
sdruZovani. In: A. OLSOVSKA, ed. Est naturalis favor pro laborantibus: Pocta prof. JUDr. He-
lene Barancovej, DrSc. 1. vyd. Trnava: Typi Universitatis Tyrnaviensis, 2024, s. 130-142.
ISBN 978-80-568-0659-3.

23Viz Snémovni tisk 598/0: Novela zakona o soudech a soudcich - EU. In: Poslaneckd sné-
movna Parlamentu Ceské republiky [online]. 2023-12-13 [cit. 2024-09-30]. Dostupné z:
https://www.psp.cz/sqw/text/tiskt.sqw?0=9&CT=598&CT1=0.
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navrhem je sledovana jednak potreba vyhovét poZadavkiim aplikacni
praxe na omezeni Ucasti laického prvku;

... vsoucasné dobé povazovano za optimdlini r'eSeni aktudIniho stavu;
... existujici problémy by pietrvavaly nebo by se dale prohloubily;
ndvrh zrusit prisedici v uréitém rozsahu je rovnéZ jednim z opatieni
tzv. Antibyrokratického balic¢ku.

Nechame-li stranou bezvyznamna tvrzeni:

jde o jedno z opatreni smérujicich ke konsolidaci verejnych rozpocti.
Takové tvrzeni, co by divod pro zménu pravni Upravy, nelze brat
vazné, pakliZe se soucasné uvadi, Ze dspora ve statnim rozpoctu bude
Cinit cca. 8 000 000 K¢.

Pro pripomenuti, vydaje statniho rozpoétu Ceské republiky pod-
le statntho zavére¢ného uctu za rok 2023 ¢inily 2 202,6 miliard K¢.
Potencialné uSetifend ¢astka 8 000 000 K¢ tak ¢ini cca. 0,000343 %
celkovych vydaju;
jde o reflexi potieb aplikacni praxe. Krom toho, Ze neni zfejmé, kdo
mél takovy poZadavek vznést (jakaZe aplikacni praxe si takovou
zménu zadda), jde o neurcité a nesmyslné tvrzeni, vezmeme-li v patr-
nost, Ze nejde o zménu hmotnépravni upravy ¢i procesniho institutu,
ale o de facto zménu institucionalniho usporadani;

zlstava tak pouze ,zefektivnéni soudniho rozhodovdni, odstranéni

praktickych problémii, komplikace pri sestavovdni sendtt, snizeni adminis-
trativni zdtéZe soudii a nedostatecnd participace prisedicich na projedndni
a rozhodovdni.”

Uvedené lze Cist také jinak jako:

je snazsi, ma-li se na terminu jednani domluvit soudce a Gi¢astnici ti-
zeni, ptipadné jejich pravni zastupci, nez pokud se maji na terminu
jednani domluvit soudce, Ucastnici tizeni, pripadné jejich pravni za-
stupci a dva prisedici; a

prisedici se vétSinové neorientuji vrozhodné pravni dpravé a ani
v rozhodnych okolnostech véci a jsou tak ¢asto pasivni a k rozhodnu-
tf o véci prilis neprispivaji.

Ani jedno neni relevantni diivod a v zadném ptipadé z hlediska prin-

cipu proporcionality neodiivodiiuje navrhovanou zménu.

Ze se na spole¢ném terminu hiife dohodne pét lidi neZ tfi, je sice fakt,

ale jde o fakt, ktery je pfitomny od pocatku zapojeni prisedicich. Je-li
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laicky prvek zapojen do rozhodovani efektivné a je-li vyuzit jeho potenci-
al, jde o cenu, kterou stoji za to zaplatit.

Ze jsou prisedici prevazné pasivni ajejich piinos pro projednavani
véci je vétSinou minimalni, neni obecnym znakem zapojeni laického prv-
ku, nybrz diisledkem nespravného nastaveni systému, konkrétné poza-
davki na kvalifikaci prisedicich.

Z praktické zkuSenosti, kdy jednou z prisedicich byla advokatka, kte-
ra se dlouhodobé vénuje pracovnimu pravu a ma tak prehled o judikatu-
e vysokych soudt a doktrinalnich nazorech, ¢i kdy prisedicim v pracov-
népravnim sporu, ktery se tykal ndhrady skody vzniklé pri stavebni ¢in-
nosti, byl stavebni inZenyr, l1ze jednoznac¢né konstatovat, Ze je-li prisedici
kvalifikovany, je jeho pfinos znatelny v plné skale aspektd, tj. od pribéhu
tizeni, pres dokazovani az po rozhodnuti ve véci a délku fizeni (postupu-
je-li soud efektivné, dosahne vysledku rychleji).

Za predpokladu, Ze kvalifikovany prisedici ma naznacené pozitivni
efekty, neni feSenim vétSinové nefunk¢nosti institutu jeho zruseni, nybrz
oprava, coZ je smér, ktery by mél zvolit racionalni zakonodarce.

Zavérecné poznamky

Shora uvedenym se materie v zadném piipadé nevycCerpava. Jejim dalSim
neoddélitelnym, zde nezminénym svébytnym a komplexnim prvkem jsou
alternativni metody FeSeni pracovnépravnich sport. Jejich vhodné zapo-
jeni, at' jiZ naptiklad v podobé smirc¢ich komisi nebo specializovanych
kvalifikovanych rozhodct po vzoru rozhodcii podle zakona ¢. 2/1991 Sb.,,
o kolektivnim vyjednavani, respektive po vzoru drivéjsi pravni tpravy
rozhodciho tizeni ve spotrebitelskych vztazich, by mohlo nabidnout ro-
zumny, efektivni, rychly a finan¢né dostupny zpisob pristupu k ochrané
nabytych prav.

Byt je na tento potencial dlouhodobé poukazovano, zlstava z legisla-
tivniho hlediska nevyuzit.2+

Problém je v tom, Ze jsme si v legislativé zvykli volit bud'to nejjedno-
dussi anejméné pracné fFesSeni, coZ pri sloZitosti FeSenych problémi
zpravidla znamena také reSeni, které nepovede k dosaZen{ kyZeného cile,
nebo tfesSeni neozkou$end, neobvykld a vjinych zemich nezndm3, coz je

24V podrobnostech viz zejména PICHRT, ., M. STEFKO a]. MORAVEK. Analyza alternativ-
nich zpiisobui reSeni sport v pracovnéprdvnich vztazich. 1.vyd. Praha: Wolters Kluwer,
2016.407 s. ISBN 978-80-7552-137-8.
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zpravidla podobné nevhodné, nebot, vybocujete-li ve srovnani s pribuz-
nymi pravnimi rady kulturné blizkych spole¢nosti vjyznamné z rady, s vy-
sokou pravdépodobnosti jste $lapli vedle.

Co rici na zaveér?
Perspektiva pracovnépravniho soudnictvi je, mirné receno, nejista.

Bude-li institut prisedicich zrusen, je velmi nepravdépodobné, Ze by
v dohledné dobé doslo k jeho obnoveni v jiné a lepsi formé.

Tento zavér stavi mimo jiné na predpokladu, Ze ze strany predklada-
tele bude spravnost zvoleného postupu s vysokou mirou pravdépodob-
nosti dodate¢né zdlivodinovana a ospravedliiovana dil¢im zrychlenim fi-
zeni, jelikoZ, jak jiZ bylo feCeno, tfi se dohodnou na spole¢ném terminu
lépe nez pét.

To je vSak jediny rozumné predpokladatelny pozitivni efekt. Absence
kvalifikace soudcti v technickych ajinych otazkach, absence vhledu do
skute¢ného fungovani reSenych vztaht, na tom se nic nezméni, respekti-
ve vymiz{ i téch nékolik malo pripadd, kdy schazejici kompetenci soudce
v tomto sméru dopliioval ptisedici.

ZrusSeni institutu prisedicich tak v Zadném piipadé neni 1ékem na ne-
duhy pracovnépravniho soudnictvi, nybrz, alespon se tak vtuto chvili
zd4, promarnénou piileZitosti.
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Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava najma
na spolocensky vyznamné prierezové suvislosti otdzok verejného prava
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodnej
urovni. Jeho ciel'om je poskytovat podnetnu a inSpirativnu platformu pre
vedecké a celospolocensky prinosné rieSenia aktualnych pravnych ota-
zok a ich komunikaciu na urovni najma odbornej pravnickej, ale aj zain-
disciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale aj
na regiondlnej a medzinarodnej irovni.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

4+ samostatnych vedeckych $tudii, ako aj cyklov vedeckych stadif
minimdlny rozsah tvori 10 normostrdn prislichajiicich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

4+ eseji zamysl'ajucich sa nad aktualnou spolo¢enskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prislichajticich na jednu esej,
maximdlny rozsah je neobmedzeny;

+ recenzii publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prislichajice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informacii, ako aj sprav suvisiacich so zdkladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporuca sa
zdroveri dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne styrikrat rocne, a to v terminoch:

31. marec - jarna edicia;

30. jun - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.
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Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial’ nepublikované prispevky, ktoré sd vlastnym
dielom autorov, ktor{ ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

+ odborni garanti zodpovedajtci v rdmci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v casopise SOCIETAS
ET IURISPRUDENTIA sa uskutociiuje na zadklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady casopisu
avodovodnenych pripadoch tieZ uznavanymi odbornikmi posobiacimi
v zodpovedajucich oblastiach.

Na recenzné konanie mézu byt odovzdané len prispevky obsahujtce
vSetky povinné sucasti vsudlade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa forméalne preveruje
povodnost textov kontrolami nahodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sthrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zaverecnom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. Rovnako vyhradne bezodplatne sa realizuju v Casopise aj
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procesy prijimania, posudzovania a publikacie prispevkov. PredloZenie
prispevkov na publikadciu posudzuje redakcia ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA ako prejav vdle autorov, ktorym autori vedome a dobro-
vol'ne sucasne:

4+ prejavujd svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je mozné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doru¢eného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Prispevky sa prijimaju v anglickom, slovenskom a ¢eskom jazyku.
Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutoc¢iiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sucasne v podobe kompletnych ver-
zif jednotlivych Cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu https://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
4+ prosime uviest nazov, pripadne podnazov prispevku v pé6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;
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Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pé6vodnom jazyku:
+ prosime uviest kl'ic¢ové slova v pévodnom jazyku, cca 10 vyrazov;

Text prispevku:

4+ prosime uviest v $truktdre tvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok moze obsahovat tabul’ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
pozndmky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej citacnej normy ISO 690
Pozn.: je nutné uvddzat' vsetky povinné bibliografické tidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod Ciarou, v plnej miere zodpovedala prametiom uvedenym v zozna-
me pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatiry podla platnej citainej
normy ISO 690
Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literattry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta
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Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odpordéame pouZit Standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.

Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informdcii zasielajte, prosim, na e-mailovli adresu redakcie Casopisu
sel.journal@gmail.com.

TesSime sa na Vas prispevok!
S uctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels. Its
aim is to provide a stimulating and inspirational platform for scientific
and society-wide beneficial solutions to current legal issues and their
communication at the level of primarily legal experts, but also the inter-
ested general public in the context of their broadest interdisciplinary so-
cial relations, in like manner at the national, regional and international
levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

+ essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

+ March 315t - spring edition;

#+ June 30th - summer edition;

4+ September 30t - autumn edition;
# December 31st - winter edition.
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The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

4+ editor in chief in relation to the formal aspects of contributions;

4+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Also, the processes of receiving, reviewing and pub-
lishing of contributions in the journal are carried out exclusively free of
charge. Submission of contributions for publication understands the edi-
torial office of the journal SOCIETAS ET IURISPRUDENTIA as a manifesta-
tion of the will of the authors, through which the authors all at once
knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: https://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:
+ please specify title, eventually subtitle of contribution in original lan-
guage;
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Title of Contribution in English:
4+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original;

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
4+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
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the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlov4, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spoloc¢ensky vyznamné
prierezové suvislosti otazok verejného prava a sukromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej irovni. Jeho cielom je posky-
tovat’ podnetnu a inSpirativnu platformu pre vedecké a celospoloCensky
prinosné rieSenia aktudlnych pravnych otdzok aich komunikaciu na
urovni najma odbornej pravnickej, ale aj zainteresovanej Sirokej obc¢ian-
skych suvislosti, a to nielen na narodnej, ale aj na regionalnej a medzina-
rodnej urovni.

Redakcia Casopisu sidli v priestoroch Pravnickej fakulty Trnavskej
univerzity v Trnave na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke ¢asopisu https://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sablone Casopisu, ato sicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke Casopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej pravnickej aj obc¢ianskej verejnosti, a rovnako aj pre
vedecké a celospolocensky prinosné rieSenia aktualnych otazok z oblasti
najma verejného prava a sikromného prava.

Webova stranka casopisu pontka Ccitatel'skej verejnosti informacie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia Casopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pdvodné, doposial' nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
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nie v Casopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
poOsobia v zodpovedajtcich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vysSie uvedenym ustanovenim sa automaticky so zodpo-
vedajucim odovodnenim zamietaju prispevky uz preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napliiaju skutkovii podstatu plagiatu ¢&i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom zneni.

Informacie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Prispevky sa prijimaja v anglickom, slovenskom a ¢eskom jazy-
ku. Uprednostniovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrZanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakcnej rady a redakéného okruhu casopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu k uplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociuje vyhradne bez aké-
hokol'vek naroku prispievatel'ov na autorsky honorar. Rovnako vyhradne
bezodplatne sa realizuju v Casopise aj procesy prijimania, posudzovania
a publikacie prispevkov. PredloZenie prispevkov na publikaciu posudzuje
redakcia Casopisu ako prejav vole autorov, ktorym autori vedome a dob-
rovolne sucasne:

+ prejavuju svoj suhlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

#+ potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

#+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je mozné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doruc¢eného do redakcie ca-
sopisu, nie je moZné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.
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Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakcnej rady casopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi pdsobiacimi v zodpove-
dajucich oblastiach.

Na recenzné konanie méZu byt odovzdané len prispevky obsahujuice
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formalne preveruje
povodnost textov kontrolami nahodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykondava a archivuje na
Standardizovanych formularoch.

Sdhrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zadvere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym Kkritéridm vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategorie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podl'a platnej citacnej normy 1SO
690.

Clanok IV. Vyhlasenie o pristupeni ku kédexom a zasadam
publikacnej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publikacna etiku (Committee on Publication Ethics
(COPE)) zverejnené na webovej stranke Komisie pre publikacnu etiku
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https://publicationethics.org/. Uvedené zasady apravidlad publikacnej
etiky st zavazné pre autorov prispevkov, redakénu radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ca-
sopisu.

Casopis odmieta a striktne odsudzuje akékol'vek vedecky a publikaé-
ne neetické a akademicky necestné praktiky, medzi ktoré patria, okrem
inych, plagidtorstvo, manipulécia s citAciami ¢i falSovanie, pozmeiiovanie,
selektivne vypustanie a fabrikacia tidajov a prametiov.

Redaktori aredakéna rada casopisu aktivne vyvijaju vsetko usilie
smerujuce k predchadzaniu, arovnako aj ku eliminacii rizika vzniku
akychkol'vek pripadov vedecky a publikacne neetického a akademicky
necestného konania vSetkych participujtcich subjektov.

V pripade, Ze sa redaktori, redakéna rada alebo vydavatel casopisu
dozvedia o akomkol'vek prejave vedecky a publikacne neetickych a aka-
demicky necestnych vyskumnych praktik uplatnenych v suvislosti
s predlozenym alebo uz v ¢asopise publikovanym prispevkom, redaktori
alebo vydavatel sa budu pri rieSeni a ndprave zisteného skutkového sta-
vu riadit’ pokynmi Komisie pre publika¢nu etiku (COPE) https://publica-
tionethics.org/guidance, a to v stlade s prijatymi zasadami a odporuca-
niami platnymi pre nasledovné oblasti:

+ Odhalenia vedeckych a publika¢ne neetickych alebo akademicky ne-
Cestnych vyskumnych praktik a ich rieSenie
https://publicationethics.org/misconduct
Autorstvo a prispievatel'stvo
https://publicationethics.org/authorship
Staznosti a odvolania
https://publicationethics.org/appeals

Konflikt zaujmov/konkurenc¢né zaujmy
https://publicationethics.org/competinginterests
Zdiel'anie a reprodukovatel'nost idajov
https://publicationethics.org/data

Eticky dohl'ad
https://publicationethics.org/oversight

Dusevné vlastnictvo
https://publicationethics.org/intellectualproperty
Sprava a riadenie ¢asopisu
https://publicationethics.org/management

- & & & & #+ %
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%+ Recenzné konanie
https://publicationethics.org/peerreview

%+ Diskusie a opravy po vydani
https://publicationethics.org/postpublication

Clanok V. Nezavislost' a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-

tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vSetky s nim stvisiace pravne skutoénosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. Its aim is to
provide a stimulating and inspirational platform for scientific and socie-
ty-wide beneficial solutions to current legal issues and their communica-
tion at the level of primarily legal experts, but also the interested general
public in the context of their broadest interdisciplinary social relations,
in like manner at the national, regional and international levels.

The journal’s editorial office resides in premises of the Faculty of
Law at Trnava University in Trnava in Kollarova Street No. 10 in Trnava,
Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal https://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional legal level and the level of the
civic society, as well as for scientific and society-wide beneficial solutions
to current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author’s fee (royalty). Also, the pro-
cesses of receiving, reviewing and publishing of contributions in the
journal are carried out exclusively free of charge. Submission of contribu-
tions for publication understands the editorial office of the journal as
a manifestation of the will of the authors, through which the authors all
at once knowingly and voluntarily:

4 express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4 declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
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cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
a mutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

#+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
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rect indicating all the bibliographic references according to current
citation standard ISO 690.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics (COPE) published on
the website of the Committee on Publication Ethics https://publication-
ethics.org/. Listed principles and guidelines of publication ethics are
binding for contributors, journal’s editorial board, journal’s editors and
editorial office, contribution reviewers as well as journal’s publisher.

The journal rejects and strictly condemns any scientific and publish-
ing unethical and academically dishonest practices, which include, among
others, plagiarism, manipulation of citations or falsification, alteration,
selective omission and fabrication of data and sources.

The editors and the Editorial Board of the journal actively make eve-
ry effort to prevent as well as to eliminate the risk of any cases of scientif-
ically and publicationally unethical and academically dishonest behav-
iour of all participating subjects.

In the event that the editors, the Editorial Board or the publisher of
the journal are made aware of any manifestation of scientifically and
publicationally unethical and academically dishonest research practices
applied in connection with a submitted or already published paper in the
journal, the editors or the publisher will follow the Committee on Publi-
cation Ethics’s (COPE) guidance https://publicationethics.org/guidance
in dealing with and correcting the revealed state of affairs, in accordance
with the accepted principles and recommendations applicable to the fol-
lowing areas:

4+ Allegations of misconduct
https://publicationethics.org/misconduct
Authorship and contributorship
https://publicationethics.org/authorship
Complaints and appeals
https://publicationethics.org/appeals

Conflicts of interest/Competing interests
https://publicationethics.org/competinginterests
Data and reproducibility
https://publicationethics.org/data
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= Ethical oversight
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https://publicationethics.org/oversight
Intellectual property
https://publicationethics.org/intellectualproperty
Journal management
https://publicationethics.org/management

Peer review processes
https://publicationethics.org/peerreview
Post-publication discussions and corrections
https://publicationethics.org/postpublication

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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