S 0 .

[VRISPRVDENTIA

SOCIETAS ET IURISPRUDENTIA

Medzinarodny International
internetovy vedecky casopis Scientific Online Journal
zamerany na pravne otazky for the Study of Legal Issues
v interdisciplinarnych suvislostiach in the Interdisciplinary Context

Vydava Issued by
Pravnicka fakulta Faculty of Law
Trnavska univerzita v Trnave Trnava University in Trnava

Vychadza Stvrtrocne Issued Quarterly
2025, ro¢nik XIII. 2025, Volume XIII.

ISSN 1339-5467




> 4L PLUSN
g% Crossref  [idaddimnn




SOCIETAS ET IURISPRUDENTIA

Medzinarodny

internetovy vedecky Casopis
zamerany na pravne otazky

v interdisciplinarnych sdvislostiach
Vydava:

Pravnicka fakulta

Trnavska univerzita v Trnave
Slovenska republika

Vychadza Stvrtrocne
2025, ro¢nik XIII.

URL Casopisu:
https://sei.iuridica.truni.sk

Postova adresa redakcie:
Kollarova 10

917 01 Trnava
Slovenska republika

E-mailova adresa redakcie:
sei.journal@gmail.com

Hlavny redaktor:
Doc. JUDr. Viktor Krizan, PhD.

Vykonny redaktor:
Ing. Jana Koprlova, PhD.

© Pravnicka fakulta
Trnavska univerzita v Trnave
Slovenska republika

International

Scientific Online Journal

for the Study of Legal Issues

in the Interdisciplinary Context

Issued by:

Faculty of Law

Trnava University in Trnava
Slovak Republic

Issued Quarterly
2025, Volume XIII.

Journal’s URL:
https://sei.iuridica.truni.sk
Editorial Office Postal Address:
Kollarova 10

917 01 Trnava

Slovak Republic

Editorial Office E-mail Address:
sei.journal@gmail.com

Editor in Chief:

Doc. JUDr. Viktor KriZan, PhD.
Executive Editor:

Ing. Jana Koprlov4, PhD.

© Faculty of Law

Trnava University in Trnava
Slovak Republic

ISSN 1339-5467
DOI: https://doi.org/10.31262/1339-5467/2025/13/2



Casopis SOCIETAS ET IURISPRUDENTIA je
Casopis s otvorenym pristupom, ¢o znamens,
Ze vSetok obsah je bezplatne vol'ne dostupny
uzivatel'ovi alebo jeho instittcii. Pouzivatelia

mozu ¢itat, stahovat, kopirovat,
distribuovat, tlacit, vyhl'adavat alebo
odkazovat na uplné texty ¢lankov, alebo ich
pouzivat na akykol'vek iny zdkonny ucel bez
predchéadzajiceho vyziadania si povolenia od
vydavatel'a alebo autora. Uvedené je v stilade
s definiciou otvoreného pristupu BOAL

Casopis SOCIETAS ET IURISPRUDENTIA
nevyzaduje poplatky za spracovanie ¢lankov
ani ziadne iné autorské poplatky.

The journal SOCIETAS ET IURISPRUDENTIA
is an open access journal which means that
all content is freely available without
charge to the user or his/her institution.
Users are allowed to read, download, copy,
distribute, print, search, or link to the full
texts of the articles, or use them for any
other lawful purpose, without asking prior
permission from the publisher or the
author. This is in accordance with the BOAI
definition of open access.

The journal SOCIETAS ET IURISPRUDENTIA
does not require article processing charges
or any other author fees.

QOO0

Publikacia je $irena pod licenciou Creative
Commons 4.0, Attribution-
NonCommercial-NoDerivatives. Dielo je
mozné opakovane pouZzivat za
predpokladu uvedenia mien autorov a len
na nekomerc¢né ucely, pri¢om nie je mozné
z diela ani z jeho jednotlivych casti
vyhotovit odvodené dielo formou
spracovania alebo inych zmien.

The publication is distributed under the
Creative Commons 4.0 license, Attribution-
NonCommercial-NoDerivatives. The work
can be used repeatedly, provided that the
names of the authors are mentioned and
only for non-commercial purposes, while it
is not possible to create a derivative work
from the work or its individual parts in the
form of processing or other changes.

opyright

Autori, ktori publikuju v ¢asopise
SOCIETAS ET IURISPRUDENTIA, si
ponechaju autorské prava na svoje dielo,
pri¢om ho licencuju na zaklade licencie
Creative Commons 4.0, Attribution-
NonCommercial-NoDerivatives, ktora
umoziuje ich dielo opakovane pouzivat za
predpokladu uvedenia mien autorov a len
na nekomerc¢né ucely, pricom nie je mozné
z diela ani z jeho jednotlivych casti
vyhotovit odvodené dielo formou
spracovania alebo inych zmien.

Authors publishing with the journal
SOCIETAS ET IURISPRUDENTIA retain the
copyright to their work, licensing it under
the Creative Commons 4.0 license,
Attribution-NonCommercial-NoDerivatives,
which allows their work to be used
repeatedly, provided that the names of the
authors are mentioned and only for non-
commercial purposes, while it is not
possible to create a derivative work from
the work or its individual parts in the form
of processing or other changes.



SOCIETAS ET IURISPRUDENTIA S I
2025, ro¢nik XIIIL, ¢islo 2 |
https://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

Redak¢na rada

Hlavny redaktor

Doc. JUDr. Viktor KriZan, PhD.
% Trnavska univerzita v Trnave

Vykonny redaktor

Ing. Jana Koprlova, PhD.

% Trnavska univerzita v Trnave
Predseda redakc¢nej rady

Prof. JUDr. Mgr. Andrea OlSovska, PhD.
% Trnavska univerzita v Trnave
Zahranic¢ni ¢lenovia redakcnej rady

Prof. Daniel Barnhizer
4 Michigan State University College of Law, Spojené $taty americké

Prof. dr hab. J6zef Ciagwa
4+ Uniwersytet Slaski w Katowicach, Pol'sko

Prof. Elizabeth Clark

4 Brigham Young University, Spojené $taty americké
Prof. Dr. Maximilian Fuchs

4 Katholische Universitit Eichstétt-Ingolstadt, Nemecko

Prof. JUDr. Jakub Handrlica LL.M., Ph.D., DSc.
4 Univerzita Karlova v Praze, Ceska republika

Professeur titulaire Louis-Léon Christians
4 Université catholique de Louvain, Belgicko

Prof. Dr. Sc. Tatjana Josipovic¢
4 SveuciliSte u Zagrebu, Chorvatsko

Doc. Dr. Sc. Aleksandra Magani¢
4 SveudiliSte u Zagrebu, Chorvatsko

Prof. Nikos Maghioros
% Aristotelio Panepistimio Thessalonikis, Grécko

Doc. JUDr. Filip Melzer, LL.M., Ph. D.
4 Univerzita Palackého v Olomouci, Ceska republika

REDAKCNA RADA



S” I SOCIETAS ET IURISPRUDENTIA
’ 2025, roénik XIIL, &slo 2

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Prof. Dr. Dusan Nikoli¢
%+ Univerzitet u Novom Sadu, Srbsko

Prof. Alberto Patifio Reyes
+ Universidad Iberoamericana, Mexiko

Prof. Francisca Pérez Madrid
%+ Universitat de Barcelona, Spanielsko

Prof. Michele Rosboch
4+ Universita degli Studi di Torino, Taliansko

Prof. Balazs Schanda, Ph.D.
4+ Pazmany Péter Katolikus Egyetem, Mad'arsko

Prof. Charles Szymanski
4+ Vytauto DidZiojo universitetas, Litva
4 Michigan State University College of Law, Spojené $taty americké

Prof. JUDr. Martin Stefko, Ph.D., DSc.
4 Univerzita Karlova v Praze, Ceska republika

Prof. Emmanuel Tawil
+ Université Panthéon-Assas, Francuzsko

Dr. Angelo Viglianisi Ferraro
4+ Universita degli Studi Mediterranea di Reggio Calabria, Taliansko

Assoc. Prof. Andrei Zarafiu, Ph.D.
4+ Universitatea din Bucuresti, Rumunsko

Prof. dr. Viktorija Znidars$i¢ Skubic, univ. dipl. prav.
4+ Univerza v Ljubljani, Slovinsko

Domaéci ¢lenovia redakénej rady

Prof. JUDr. Sonia KoSiciarova, PhD.
%+ Trnavska univerzita v Trnave

Prof. JUDr. Bc. Miriam Laclavikova, PhD.
4+ Trnavska univerzita v Trnave

Doc. JUDr. Marianna Novotnd, PhD., univ. prof.
4+ Trnavska univerzita v Trnave

Doc. JUDr. PhDr. Adriana Pollak, PhD.
4+ Trnavska univerzita v Trnave

REDAKCNA RADA



SOCIETAS ET IURISPRUDENTIA
2025, ro¢nik XIII., ¢islo 2
https://sei.iuridica.truni.sk
ISSN 1339-5467

9 ¢
SOCIETAS ET
IVRISPRVDENTIA

Prof. PhDr. Miroslava Szarkova, CSc.
%+ Ekonomicka univerzita v Bratislave

Prof. JUDr. Ivan Simov¢ek, CSc.
4+ Trnavska univerzita v Trnave

Dr.h.c. prof. doc. JUDr. Marek Smid, PhD.
% Trnavska univerzita v Trnave

Zahranic¢ni redaktori

Prof. Preeti D. Das
%+ Jawaharlal Nehru University, New Delhi, India

Thlic. Mgr. Monika Menke, Th.D.
4+ Univerzita Palackého v Olomouci, Ceska republika

Prof. Mincho Petrov Minchev, Dr. Habil.

+# Velikoturnovski universitet ,Sv. Sv. Kiril i Metodii“, Bulharsko

REDAKCNA RADA



S” I SOCIETAS ET IURISPRUDENTIA
b 2025, Volume XIII., Issue 2

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467
Editorial Board

Editor in Chief

Doc. JUDr. Viktor Krizan, PhD.
4+ Trnava University in Trnava, Slovakia

Executive Editor

Ing. Jana Koprlova, PhD.

4+ Trnava University in Trnava, Slovakia
Chairman of the Editorial Board

Prof. JUDr. Mgr. Andrea OlSovska, PhD.

4+ Trnava University in Trnava, Slovakia
Foreign Members of the Editorial Board

Prof. Daniel Barnhizer
4+ Michigan State University College of Law, United States of America

Professeur titulaire Louis-Léon Christians
4+ Catholic University of Louvain, Belgium

Prof. dr hab. Jozef Ciggwa
4+ University of Silesia in Katowice, Poland

Prof. Elizabeth Clark
4+ Brigham Young University, United States of America

Prof. Dr. Maximilian Fuchs
4 Catholic University of Eichstétt-Ingolstadt, Germany

Prof. JUDr. Jakub Handrlica LL.M., Ph.D., DSc.
4 Charles University in Prague, Czech Republic

Prof. Dr. Sc. Tatjana Josipovi¢
4+ University of Zagreb, Croatia

Assoc. Prof. Dr. Sc. Aleksandra Magani¢
4+ University of Zagreb, Croatia

Prof. Nikos Maghioros
4+ Aristotle University of Thessaloniki, Greece

Assoc. Prof. JUDr. Filip Melzer, LL.M., Ph. D.
4+ Palacky University Olomouc, Czech Republic

EDITORIAL BOARD



SOCIETAS ET IURISPRUDENTIA S I
2025, Volume XIIL, Issue 2 (
https://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

Prof. Dr. Dusan Nikoli¢
4 University of Novi Sad, Serbia

Prof. Alberto Patifio Reyes
4 Ibero-American University, Mexico

Prof. Francisca Pérez Madrid
4 University of Barcelona, Spain

Prof. Michele Rosboch
4 University of Turin, Italy

Prof. Baldzs Schanda, Ph.D.
4 Pazmany Péter Catholic University, Hungary

Prof. Charles Szymanski
4 Vytautas Magnus University, Lithuania
4 Michigan State University College of Law, United States of America

Prof. JUDr. Martin Stefko, Ph.D., DSc.
4 Charles University in Prague, Czech Republic

Prof. Emmanuel Tawil
4 Panthéon-Assas University, France

Dr. Angelo Viglianisi Ferraro
4 “Mediterranea” University of Reggio Calabria, Italy

Assoc. Prof. Andrei Zarafiu, Ph.D.
4 University of Bucharest, Romania

Prof. dr. Viktorija Znidarsi¢ Skubic, univ. dipl. prav.
4 University of Ljubljana, Slovenia

Internal Members of the Editorial Board

Prof. JUDr. Sona KoSiciarova, PhD.
4 Trnava University in Trnava, Slovakia

Prof. JUDr. Bc. Miriam Laclavikova, PhD.
4 Trnava University in Trnava, Slovakia

Doc. JUDr. Marianna Novotnd, PhD., univ. prof.
4 Trnava University in Trnava, Slovakia

Doc. JUDr. PhDr. Adriana Pollak, PhD.
4 Trnava University in Trnava, Slovakia

EDITORIAL BOARD



S” I SOCIETAS ET IURISPRUDENTIA
L 2025, Volume XIII., Issue 2

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Prof. PhDr. Miroslava Szarkova, CSc.
= University of Economics in Bratislava, Slovakia

Prof. JUDr. Ivan Simov¢ek, CSc.
= Trnava University in Trnava, Slovakia

Dr.h.c. prof. doc. JUDr. Marek Smid, PhD.
= Trnava University in Trnava, Slovakia

Foreign Editors

Prof. Preeti D. Das
= Jawaharlal Nehru University, New Delhi, India

Thlic. Mgr. Monika Menke, Th.D.
= Palacky University Olomouc, Czech Republic

Prof. Mincho Petrov Minchev, Dr. Habil.
# St. Cyril and St. Methodius University of Veliko Turnovo, Bulgaria

EDITORIAL BOARD



SOCIETAS ET IURISPRUDENTIA S I
2025, ro¢nik XIIIL, ¢islo 2,s. 9-9 ¢
https://sei.iuridica.truni.sk SOCIETAS ET
ISSN 1339-5467 IVRISPRVDENTIA

Obsah

Jana Koprlova
Editoridl k letnej edicii
SOCIETAS ET IURISPRUDENTIA 2025 .coeeeereeesneeessseessssessssessssesssssssssssssssssssssss 11

STUDIE

Peter VysSny
lus in bello
podl'a FranciSCa de VItOTiU...rsesssssssssssssssssssssssssssssssssssssssssssssssssses 19

Nejat Dogan
Critiquing Theoretical Approaches
to International Law:

Toward a Balanced International Legal Order ... 47
INfOrMACIE PIe QUEOTOV ..oouereseresserisssissssssssssssssssssssssssssssssssssssssssssssssssssssssssssess 74
EICKY ROUEX ..vvvreeereernssesssssesssssesssssessssssssssssssssssssssssssssssssssssssssssssssssssesssssesssssasssssssssssassssns 84

OBSAH 9



S’ I SOCIETAS ET IURISPRUDENTIA
« 2025, Volume XIIL, Issue 2, Pages 10-10

SOCIETAS https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Contents

Jana Koprlova
Editorial for Summer Edition
of the SOCIETAS ET IURISPRUDENTIA 2025 .oueveenreeernsreseermssesesssssesessssesessasees 15

STUDIES

Peter Vysny
Francisco de Vitoria’s
TR 17T 2= 1 (o TP 19

Nejat Dogan
Critiquing Theoretical Approaches
to International Law:

Toward a Balanced International Legal Order ... 47
INfOrMAtion fOr AULROTS ..ueereeesseeesreeseeesssessssssssssssssssssssssssssssssssssssssssssssssssssssssssans 79
COAE Of ELRICS covvvreeresereesernesesnsssesssessssssssssssssssssssssssssssssssssssssssssssesssssesssssasssssssssssssssssssess 89

10 CONTENTS



SOCIETAS ET IURISPRUDENTIA I
2025, ro¢nik XIIIL,, ¢islo 2, s. 11-14 D |
https://sei.iuridica.truni.sk SOCIETAS

ISSN 1339-5467 IVRISPRVDENTIA

Editorial k letnej edicii
SOCIETAS ET IURISPRUDENTIA 2025

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila druhé ¢islo trinasteho ro¢nika SOCIE-
TAS ET IURISPRUDENTIA, medzinarodného internetového vedeckého
Casopisu zameraného na pravne otazKky v interdisciplinarnych suvislos-
tiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va najmi na spoloCensky vyznamné prierezové suvislosti otazok verej-
ného prava a sikromného prava na narodnej, nadnarodnej, ako aj me-
dzinarodnej drovni, pricom prijima a publikuje vyhradne p6vodné, dopo-
sial’ nepublikované prispevky. Jeho cielom je poskytovat podnetnu a in-
Spirativnu platformu pre vedecké a celospoloCensky prinosné rieSenia
aktualnych pravnych otazok a ich komunikaciu na drovni najma odborne;j
pravnickej, ale aj zainteresovanej Sirokej obc¢ianskej verejnosti v kontexte
ich najsirsich interdisciplinarnych spolocCenskych suvislosti, a to nielen
na narodnej, ale aj na regionalnej a medzinarodnej urovni.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roc¢ne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktualnou spolocenskou témou alebo dianim, recenzii publi-
kacii vztahujicich sa na hlavné zameranie Casopisu, a taktiez informicii,
ako aj sprav suvisiacich so zdkladnym poslanim ¢asopisu.

Webova stranka ¢asopisu SOCIETAS ET [URISPRUDENTIA pontka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom a anglickom jazyku. V oboch jazykoch za-
bezpecuje redakcia ¢asopisu i spatnd komunikaciu prostrednictvom svo-
jej osobitnej e-mailovej adresy. Zaroven webova stranka ¢asopisu pontuka
Citatelom vdaka uplatneniu dynamického responzivneho webdizajnu
moZnost pristipenia a prehliadania z akéhokol'vek zariadenia umoZziu-
juceho prenos informacii prostrednictvom globalnej siete internet.

Aktualne, druhé cislo trinasteho ro¢nika casopisu SOCIETAS ET IU-
RISPRUDENTIA pontka celkovo dve samostatné vedecké Studie. V poradi

EDITORIAL 11
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prva Stidia ponuka Citatelom komplexni pravnu analyzu otazky ius in
bello podl'a Francisca de Vitoriu, Spanielskeho dominikana a nestora Sa-
lamanskej Skoly, autora ucelenej teérie spravodlivej vojny. Druha a zaro-
venl posledna stidia skima tri teoretické pristupy k medzinarodnému
pravu smerom K vyvazenému medzinarodnému pravnemu poriadku, pri-
¢om ukazuje a analyzuje, ako realizmus so zameranim na prezitie ignoru-
je normativnu silu prava, ako etatizmus uprednostiiuje proceduralnu le-
gitimitu na tkor substantivnej spravodlivosti a ako kantovsky idealizmus
riskuje povol'ovanie donucovacich zasahov v mene moralneho pokroku.

V suvislosti s vydanim druhého c¢isla trinasteho ro¢nika ¢asopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vsetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis je registrovany
v Adresari Casopisov s otvorenym pristupom (Directory of Open Access
Journals, DOAJ), ako aj v medzindrodnych vedeckych databizach Cros-
sref, ERIH PLUS a Index Copernicus International a poZiadal o registraciu
v d'al$ich medzinarodnych vedeckych databazach. Sicasne by sme vel'mi
radi informovali aj o tom, Ze do okamihu vydania nového ¢isla ¢asopisu
zaznamenali jeho webové stranky celkom 156 krajin navstev (v abeced-
nom poradi):

1. Afganistan 53.Iran 105.0man

2. Albansko 54. Island 106.0strov Man

3. AlZirsko 55. Izrael 107.Pakistan

4. Angola 56. Irsko 108.Palestina

5. Antigua a Barbuda 57. Jamajka 109.Panama

6. Argentina 58. Japonsko 110.Paraguaj

7. Arménsko 59. Jemen 111.Peru

8. Australia 60. Jordansko 112.PobrezZie slonoviny
9. Azerbajdzan 61. Juzna Afrika 113.Pol'sko

10. Bahrajn 62. Juzna Koérea 114.Portoriko

11. Bangladés 63. Kambodza 115.Portugalsko
12. Barbados 64. Kamerun 116.Raktsko

13. Belgicko 65. Kanada 117.Rumunsko

14. Belize 66. Kapverdy 118.Rusko

15. Benin 67. Katar 119.Rwanda

16. Bielorusko 68. Kazachstan 120.Salvador

17. Bolivia 69. Kenla 121.Saudska Arabia
18. Bosna a Hercegovina 70. Kirgizsko 122.Senegal

19. Brazilia 71. Kolumbia 123.Seychely

20. Bulharsko 72. Kongo - Kinshasa 124.Sierra Leone
12 EDITORIAL
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21. Burkina Faso 73. Kosovo 125.Singapur

22. Burundi 74. Kostarika 126.Sint Maarten

23. Curagao 75. Kuba 127.Slovensko

24. Cyprus 76. Kuvajt 128.Slovinsko

25. Ceska republika 77. Laos 129.Somalsko

26. Cierna Hora 78. Lesotho 130.Spojené arabské emiraty
27. Cile 79. Libanon 131.Spojené kral'ovstvo
28. Cina 80. Litva 132.Spojené Staty americké
29. Dansko 81. Libya 133.Srbsko

30. Dominika 82. Lotyssko 134.Sri Lanka

31. Dominikanska republika 83. Luxembursko 135.Sudan

32. Egypt 84. Macedénsko 136.Syria

33. Ekvador 85. Madagaskar 137.Spanielsko

34. Estonsko 86. Mad'arsko 138.Svajéiarsko

35. Etiépia 87. Malajzia 139.Svédsko

36. Fidzi 88. Malawi 140.Tadzikistan

37. Filipiny 89. Malta 141.Taiwan

38. Finsko 90. Maroko 142.Taliansko

39. Franctizsko 91. Mauricius 143.Tanzania

40. Ghana 92. Mexiko 144.Thajsko

41. Grécko 93. Mjanmarsko 145.Togo

42. Gruzinsko 94. Moldavsko 146.Trinidad a Tobago
43. Guam 95. Mongolsko 147.Tunisko

44. Guatemala 96. Mozambik 148.Turecko

45. Guinea 97. Namibia 149.Uganda

46. Holandsko 98. Nemecko 150.UKrajina

47. Honduras 99. Nepal 151.Uruguaj

48. Hongkong 100.Nigéria 152.Uzbekistan

49. Chorvatsko 101.Nikaragua 153.Venezuela

50. India 102.Noérsko 154.Vietnam

51. Indonézia 103.Nova Kaled6nia 155.Zambia

52.Irak 104.Novy Zéland 156.Zimbabwe

Pri prilezitosti vydania druhého cisla trinasteho rocnika ¢asopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohl'ady na problematiku pravnych otazok, a rovna-
ko tiez vedeniu Pravnickej fakulty Trnavskej univerzity v Trnave, vSet-
kym priatelom, kolegom, zamestnancom Pravnickej fakulty i rektoratu
Trnavskej univerzity v Trnave za ich podporu a podnetné rady, a napo-
kon tieZ ¢lenom redakénej rady ¢asopisu a redakénému timu.

EDITORIAL 13
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Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako tieZ pre vedecké a celospoloc¢ensky pri-

.....

terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakeénej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,

Jana Koprlova

Trnava 30. jun 2025

14 EDITORIAL
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Editorial for Summer Edition
of the SOCIETAS ET IURISPRUDENTIA 2025

Dear readers and friends,

let me introduce the second issue of the thirteenth volume of SOCIETAS
ET IURISPRUDENTIA, an international scientific online journal for the
study of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses mainly on socially relevant interdisciplinary
relations connected with issues of public law and private law at the na-
tional, transnational and international levels, while accepting and pub-
lishing exclusively original, hitherto unpublished contributions. Its aim is
to provide a stimulating and inspirational platform for scientific and so-
ciety-wide beneficial solutions to current legal issues and their commu-
nication at the level of primarily legal experts, but also the interested
general public in the context of their broadest interdisciplinary social re-
lations, in like manner at the national, regional and international levels.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak as well as English languages. In both
languages the journal’s editorial office provides also feedback communi-
cation through its own e-mail address. At the same time, the website of
the journal offers readers due to the use of dynamic responsive web de-
sign accession and browsing by using any equipment that allows trans-
mission of information via the global Internet network.

The current, second issue of the thirteenth volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of two separate scientific stu-
dies. The very first study offers readers a comprehensive legal analysis of
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the issue of ius in bello according to Francisco de Vitoria, a Spanish Do-
minican friar and the dean of the School of Salamanca, author of a com-
prehensive theory of just war. The second and final study examines three
theoretical approaches to international law towards a balanced interna-
tional legal order, while showing and analysing how Realism’s focus on
survival dismisses law’s normative pull, how Statism prizes procedural
legitimacy at the expense of substantive justice, and how Kantian Ideal-
ism risks licensing coercive interventions in the name of moral progress.

In relation to the release of the second issue of the thirteenth volume
of the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform
all its readers, contributors as well as fans that the journal has been reg-
istered in the Directory of Open Access Journals (DOAJ) as well as in in-
ternational scientific databases Crossref, ERIH PLUS and Index Coperni-
cus International and applied for registration in other international sci-
entific databases. At the same time, we would like to inform that till the
date of the new issue, the journal’s websites had recorded a total of 156
countries of visits (in alphabetical order):

1. Afghanistan 53. Greece 105.Pakistan

2. Albania 54. Guam 106.Palestine

3. Algeria 55. Guatemala 107.Panama

4. Angola 56. Guinea 108.Paraguay

5. Antigua and Barbuda 57. Honduras 109.Peru

6. Argentina 58. Hong Kong 110.Philippines
7. Armenia 59. Hungary 111.Poland

8. Australia 60. Iceland 112.Portugal

9. Austria 61. India 113.Puerto Rico
10. Azerbaijan 62. Indonesia 114.Qatar

11. Bahrain 63. Iran 115.Romania

12. Bangladesh 64.Iraq 116.Russia

13. Barbados 65. Ireland 117.Rwanda

14. Belarus 66. Isle of Man 118.Saudi Arabia
15. Belgium 67. Israel 119.Senegal

16. Belize 68. Italy 120.Serbia

17. Benin 69. Jamaica 121.Seychelles
18. Bolivia 70. Japan 122.Sierra Leone
19. Bosnia and Herzegovina 71.Jordan 123.Singapore
20. Brazil 72. Kazakhstan 124.Sint Maarten
21. Bulgaria 73. Kenya 125.Slovakia

22. Burkina Faso 74. Kosovo 126.Slovenia
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23.
24.
25.
26.
. Cape Verde
28.
29.
30.
. Congo - Kinshasa
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
. Georgia

. Germany
52.

27

31

50
51

Burundi
Cambodia
Cameroon
Canada

Chile
China
Colombia

Costa Rica
Cote d’'Ivoire
Croatia

Cuba

Curagao
Cyprus

Czech Republic
Denmark
Dominica
Dominican Republic
Ecuador

Egypt

El Salvador
Estonia
Ethiopia

Fiji

Finland

France

Ghana

75. Kuwait

76. Kyrgyzstan
77. Laos

78. Latvia

79. Lebanon

80. Lesotho

81. Libya

82. Lithuania
83. Luxembourg
84. Macedonia
85. Madagascar
86. Malawi

87. Malaysia

88. Malta

89. Mauritius
90. Mexico

91. Moldova

92. Mongolia
93. Montenegro
94. Morocco

95. Mozambique
96. Myanmar
97. Namibia

98. Nepal

99. New Caledonia
100.New Zealand
101.Nicaragua
102.Nigeria
103.Norway
104.0man

SOCIETAS
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127.Somalia

128.South Africa
129.South Korea
130.Spain

131.Sri Lanka

132.Sudan

133.Sweden
134.Switzerland
135.Syria

136.Taiwan
137.Tajikistan
138.Tanzania
139.Thailand

140.The Netherlands
141.Togo

142.Trinidad and Tobago
143.Tunisia

144.Turkey

145.Uganda

146.UKkraine

147.United Arab Emirates
148.United Kingdom
149.United States of America
150.Uruguay
151.Uzbekistan
152.Venezuela
153.Vietnam

154.Yemen

155.Zambia
156.Zimbabwe

On the occasion of launching the second issue of the thirteenth vol-
ume of the journal,  would be delighted to sincerely thank all the con-
tributors who have contributed in it actively and have shared with the
readers their knowledge, experience or extraordinary views on legal is-
sues as well as the top management of the Faculty of Law of the Trnava
University in Trnava, all friends, colleagues, employees of the Faculty of
Law, the rector’s administration at the Trnava University in Trnava for all
support and suggestive advices and, finally, also the members of journal’s
editorial board and the editorial team.
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I believe that the journal SOCIETAS ET IURISPRUDENTIA provides
a stimulating and inspirational platform for communication both on the
professional level and the level of the civic society as well as for scientific
and society-wide beneficial solutions to current legal issues in context of
their broadest interdisciplinary social relations, in like manner at nation-
al, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA,

Yours faithfully,

Jana Koprlova

Trnava, Slovakia, June 30, 2025
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lus in bello
podl'a Francisca de Vitoriul

Francisco de Vitoria’s
ius in bello

Peter Vysny

Abstract: Francisco de Vitoria (1483/1486 - 1546), a Spanish Dominican
friar and the dean of the School of Salamanca, developed a comprehensive
theory of just war. In this theory, he addressed ius ad bellum, ius in bello,
and ius post bellum. His interpretations of ius in bello - the rules for waging
a just war by a just side against an unjust side - are particularly useful,
even to this day. This paper briefly analyzes these rules and the solid, yet
heterogeneous arguments Vitoria used to prove their validity and correct-
ness. Vitoria’s ius in bello corresponds to his understanding of a just war as
the judgment of an unjust side by a just side for harm caused. Thus, it pri-
marily regulates the conduct of the just side in an ongoing just war, giving
it superiority over the unjust side. Conversely, it restricts the just side’s use
of military force against the unjust side, a concept that is a precursor to the
modern law of war.

Key Words: Historical Law of War; Salamanca School; Francisco de Vito-
ria; Just War Theory; Just Cause for War; ius ad bellum; ius in bello; ius post
bellum; Rules and Restrictions on the Use of Military Force.

Abstrakt: Francisco de Vitoria (1483/1486 - 1546), spanielsky dominikdn
a nestor Salamanskej Skoly, vytvoril ucelent tedriu spravodlivej vojny,
v ktorej sa zaoberal ius ad bellum, ius in bello iius post bellum. Osobitne
prinosné, a to do istej miery aj pre sticasnost, st jeho vyklady o ius in bello,
tj. opravidldch vedenia spravodlivej vojny spravodlivou (poSkodenou)
stranou proti nespravodlivej (Skodiacej) strane. V predkladanom prispevku
su tieto pravidld strucne analyzované, a to spolu so solidnou, no heterogén-
nou argumentdciou, pomocou ktorej Vitoria dokazoval ich opodstatnenost’
a sprdvnost. Vitoriovo ius in bello koresponduje s jeho chdpanim spravodli-

-

Prispevok je sicastou rieSenia grantového projektu VEGA ¢. 1/0202/22 s nazvom , Tedrie
spravodlivej vojny ucencov Salamanskej skoly a ich odkaz v modernych tedridch spravodli-
vej vojny a modernom vojnovom prdve”, zodpovedny rieSitel’ doc. JUDr. Peter Vysny, PhD.
et Ph.D.
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vej vojny ako stidenia nespravodlivej strany spravodlivou stranou pre ujmu,
ktort prvd strana spdsobila druhej, a upravuje tak predovsetkym sprdvanie
spravodlivej strany v prebiehajiicej spravodlivej vojne, pricom jej poskytuje
istu nadradenost’ nad nespravodlivou stranou. Na druhej strane podriaduje
pouZivanie vojenskej sily spravodlivou stranou voci nespravodlivej strane
réznym obmedzeniam, ktoré su do urcitej miery predobrazom moderného
vojnového prdva.

KItcové slova: Historické vojnové prdvo; Salamanskd Skola; Francisco de
Vitoria; spravodlivd vojna; spravodlivy dévod na vojnu (iusta causa); ius ad
bellum; ius in bello; ius post bellum; pravidld/obmedzenia pouZitia vojen-
skej sily.

Uvod

Spanielsky dominikan Francisco de Vitoria (1483/1486 - 1546) je nesto-
rom takzvanej druhej, neskorej alebo tiez Spanielskej scholastiky, vyz-
namnej teologicko-filozofickej Skoly obdobia priblizne 16. storocia a pr-
vej polovice 17. storocia, ktora sa podla svojho povodného centra, uni-
verzity v Spanielskom meste Salamanca, ¢asto nazyva aj Salamanskou
Skolou (Spanielsky Escuela de Salamanca).? Vitoria, podobne ako d'alsi
ucenci patriaci k Salamanskej Skole, sa v teologicko-filozofickej perspek-
tive zaoberal v podstate celym dobovym poznanim, pri¢om zna¢nud po-
zornost venoval aj komplexnym problémom, ktoré by sme dnes zaradili
do oblasti pravnej ¢i politickej vedy.3

N

Bibliografia k Salamanskej Skole je velmi rozsiahla. Z najnovsej literatiry k tejto $kole
mozno uviest napriklad ALVES, A. A. a]. M. MOREIRA. The Salamanca School [online].
1sted. London: Continuum, 2010. 153 s. [cit. 2025-05-06]. Major Conservative and Liber-
tarian Thinkers, vol. 9. ISBN 978-1-5013-0183-4. Dostupné na: https://doi.org/10.5040/
9781501301834; PONCELA GONZALEZ, A, ed. La escuela de Salamanca: Filosofia y Huma-
nismo ante el mundo moderno. 12 ed. Madrid: Verbum, 2015. 400 s. ISBN 978-84-9074-
181-8; a VELASCO SANCHEZ, J.-T. La Escuela de Salamanca: Concepto, miembros, proble-
mas, influencias, pervivencias. 12 ed. Madrid: Bubok Publishing, 2015. 101 s. ISBN 978-84-
686-6627-3.

Porovnaj napriklad PAGDEN, A. a]. LAWRANCE, eds. Vitoria: Political Writings [online].
1sted. Cambridge, UK: Cambridge University Press, 1991. 399 s. [cit. 2025-05-06]. Cam-
bridge Texts in the History of Political Thought. ISBN 978-0-511-84094-4. Dostupné na:
https://doi.org/10.1017 /cbo9780511840944; a THUMFART, ]. Die Begriindung der glo-
balpolitischen Philosophie: Francisco de Vitorias Vorlesung iiber die Entdeckung Amerikas
im ideengeschichtlichen Kontext. 1.Aufl. Berlin: Kulturverlag Kadmos, 2012. 299s.
Kaleidogramme, Bd. 44. ISBN 978-3-86599-083-9.

w
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Jednym ztychto problémov bola spravodlivost alebo - povedané
dne$nym jazykom - legitimita alegalita vojny. Vitoria vytvoril ucelenu
tedriu spravodlivej vojny, v ktorej sa zaoberal zac¢atim, priebehom i ukon-
¢enim tohto druhu vojny. Osobitne prinosné, a to do istej miery aj pre su-
Casnost, su jeho vyklady o ius in bello, t.j. o pravidlach vedenia spravodli-
vej vojny spravodlivou (t.j. poSkodenou) stranou proti nespravodlivej (t.j.
Skodiacej) strane. V predkladanom prispevku budeme tieto pravidla
stru¢ne analyzovat, a to spolu s argumentaciou, pomocou ktorej Vitoria
dokazoval ich opodstatnenost a spravnost. Skor ako pristipime k analy-
ze uvedeného, predstavime Sirsi kontext vzniku a podstatny obsah Vito-
riovej tedrie spravodlivej vojny.

Vitoriova tedria spravodlivej vojny: Sirsi kontext vzniku a podstatny
obsah

Salamanska skola sa €asovo zhruba prekryva sobdobim 16.storocia
a prvej polovice 17. storoéia, po¢as ktorého Spanielsko zaznamenalo vie-
stranny vzostup. Spanielsko vtedy kolonizovalo Ameriku (tento proces sa
vzhl'adom na jeho prevazne vojensky charakter v literatire ¢asto oznacu-
je Spanielskym vyrazom conquista, t.j. dobytie), zmenilo sa na vel'moc
a stalo sa bastou protireforméacie (ktora bola zaroven vnutornou refor-
mou Katolickej cirkvi), ako aj vyznamnym intelektudlnym a kultirnym
centrom. KedZe 16. a 17. storotie sa vyznacovali ¢astymi vojnami a Spa-
nielsko pre svoju rozsiahlu expanziu, realizovant v Eurépe i zamori, hl'a-
dalo legitimitu, nie je prekvapujuce, Ze k problémom, ktorymi sa zaobera-
li u¢enci Salamanskej Skoly, patrila aj spravodliva vojna (bellum iustum).
Viaceri ucenci patriaci k Salamanskej Skole (vratane Vitoriu) pritom
sformulovali relativne komplexné tedrie tohto druhu vojny, ktoré sa
z obsahového hladiska vyznacovali niekedy véacsou, inokedy menSou
mierou originality.

Vitoriova tedria spravodlivej vojny vznikla okolo roku 1539, ked' bo-
lo vydané dielo Predndsky o Indidnoch (Relectiones de Indis), sumarizuju-
ce jeho niektoré priebezné univerzitné prednasky. Toto dielo sa rozdelu-
je na dve, do urcitej miery suvisiace casti. Prva cast’ sa nazyva Prvd pred-
ndska o neddvno objavenych Indidnoch (Relectio prior de Indis recenter
inventis) a zameriava sa na spravodlivé (legitimne, legilne) a nespravod-
livé (nelegitimne, nelegalne) tituly (dovody) Spanielskej conquisty Ame-
riky, pricom tiezZ vymedzuje zadkladné vzadjomné prava a povinnosti Spa-
nielskych kolonizatorov animi kolonizovanych americkych Indidnov,
ktoré sa, podl'a Vitoriu, mali uplatiiovat v ¢ase, ked’ medzi kolonizatormi
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a Indidnmi panoval mier.* Druha cast' sa nazyva Druhd predndska o In-
didnoch alebo o prdve Spanielov viest' vojnu proti barbarom (De Indis re-
lectio posterior, sive de iure belli hispanorum in barbaros) a obsahuje te6-
riu spravodlivej vojny, ktora ma univerzalny charakter, ked'ze Vitoria ju
vztiahol nielen na vojny Spanielov, respektive krestanov, vedené proti
Indianom a inym, povedané dobovym jazykom, barbarom (rozumej proti
nekrestanom, pohanom), ale aj na vojny, ktoré spolu vedu krestanské
krajiny.5

Vitoria sa v rdmci svojej tedrie spravodlivej vojny zaoberal vSetkymi
podstatnymi aspektmi tohto druhu vojny, i ked nie vSetkymi aspektmi
v rovnakom rozsahu. Konkrétne, Vitoria skimal: ius ad bellum, teda okol-
nosti (podmienky), za ktorych, a dovod (iusta causa), pre ktory mozno
viest' spravodliva vojnu; ius in bello, teda pravidla vedenia spravodlivej
vojny od jej zacatia do jej ukoncenia; ius post bellum, teda sposob uspo-
riadania vztahov medzi vitaznou spravodlivou stranou a porazenou ne-
spravodlivou stranou.®

Vitoria nazeral na spravodlivi vojnu ako na prostriedok ultima ratio
rieSenia konfliktov medzi $tatmi alebo - povedané jeho jazykom - medzi
republikami, ktoré boli takzvanymi dokonalymi spolo¢enstvami. Vitoriom
pouZzivany pojem republika neodkazuje na republikdnsku formu vlady -
Vitoria nim oznacoval dobové Staty, ktoré boli prevazne monarchiami, ale
na Vitoriovu tedriu $tatu,” rozpracovanu najma v jeho prednaske O civil-

-~

De VITORIA, F. De los indios recientemente descubiertos. Releccién primera. In: F. de
VITORIA. Relecciones del Estado, de los indios, y del derecho de la guerra. 22 ed. México:
Porrua, 1985, s. 22-36. Sepan Cuantos, n°® 261. ISBN 968-452-048-4; De VITORIA, F. De los
titulos no legitimos por los cuales los barbaros del nuevo mundo pudieran venir a poder
de los espafioles. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de la
guerra. 22 ed. México: Porrua, 1985, s. 37-58. Sepan Cuantos, n° 261. ISBN 968-452-048-
4; aDe VITORIA, F. De los titulos legitimos por los cuales pudieran venir los barbaros
a poder de los espafioles. In: F. de VITORIA. Relecciones del Estado, de los indios, y del
derecho de la guerra. 22 ed. México: Porrua, 1985, s. 59-72. Sepan Cuantos, n° 261. ISBN
968-452-048-4.

De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 73-101. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

Porovnaj De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los
barbaros. Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del
derecho de la guerra. 22 ed. México: Porrua, 1985, s. 73-101. Sepan Cuantos, n° 261. ISBN
968-452-048-4.

VALENZUELA-VERMEHREN, L. The Origin and Nature of the State in Francisco de
Vitoria’s Moral Philosophy. Ideas y Valores [online]. 2013, vol. 62, n°® 151, s. 81-103 [cit.

@
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nej moci (De potestate civili) (pod civilnou mocou sa tu rozumie svetska,
respektive $tatna moc) z roku 1528. Z tejto prednasky vyplyva, Ze pre Vi-
toriu bola zadkladom republiky spoloc¢enskd zmluva pomyselne uzavreta
medzi vladcom ajeho lI'udom (poddanymi), ktora institucionalizovala
urad vladcu, a zaroven vladcovi umoznila riadne vykonavat vSetku moc
spojenu s tymto uradom. Llud bol pritom natrvalo zdrojom vsetkej (civil-
nej) moci v republike, a preto spolo¢enska zmluva, podl'a Vitoriu, nespo-
¢ivala v odovzdani moci vladcovi 'udom, ale iba v tom, Ze 'ud fiou vladcu
poveril praktickym vykondvanim svojej moci.8 Vitoriov koncept spolo-
¢enskej zmluvy tak neimplikuje absolitnu podriadenost 'udu vladcovi.
Na druhej strane, tak ako I'ud nie je absolutne podriadeny vladcovi (hoci
ho poveril vykonom svojej moci), tak nie je ani vladca absolutne podria-
deny I'udu (hoci od neho pochadza jeho moc), ¢o znamena, Ze I'ud a vlad-
ca su vzajomne rovnymi stranami spoloCenskej zmluvy, a preto sa maju
vzajomne reSpektovat a spolupracovat pri sprave republiky, ako aj pri
vedeni spravodlivej vojny.?

Podl'a Vitoriu autorita potrebna na vyhlasenie a vedenie spravodlivej
vojny patrila iba vladcom republik, ktoré boli tzv. dokonalymi spolocCen-
stvami. Pod dokonalym spolocenstvom (communitas perfecta) Vitoria ro-
zumel republiku, ktord nie je samospravnou sucastou inej republiky.
Konkrétne bola pre Vitoriu dokonalym spolo¢enstvom republika s vlast-
nym pravnym poriadkom, spravou a sudnictvom, ktora vSak nemusela
mat, moderne povedané, Uplnud externt suverenitu.1?

Vitoria tvrdil, Ze vladcovia republik s charakterom dokonalého spolo-
Censtva moézu vzidy samostatne vyhlasit' a viest spravodlivii vojnu. Na-
opak, vlddcovia republik, ktoré nie si dokonalymi spolocenstvami, taku
moZnost vo vSeobecnosti nemaju, ked'Ze ich obrana pred nepriatel'mi bo-
la v prvom rade tlohou vladcov republik, ktorych boli integralnou sucas-
tou. Vynimoc¢ne vSak aj nedokonalé spolo¢enstvd mohli samé vyhlasit

2025-05-06]. ISSN 2011-3668. Dostupné na: https://revistas.unal.edu.co/index.php/id-
val/article/view/25611.

8 De VITORIA, F. De la potestad civil. In: F. de VITORIA. Relecciones del Estado, de los indios,
y del derecho de la guerra. 22 ed. México: Porrua, 1985, s. 1-21. Sepan Cuantos, n° 261.
ISBN 968-452-048-4.

9 GOMEZ ROBLEDO, A. Introduccién. In: F. de VITORIA. Relecciones del Estado, de los indios,
y del derecho de la guerra. 22 ed. México: Porrua, 1985, s. XXXVI-XLIV. Sepan Cuantos,
n° 261. ISBN 968-452-048-4.

10 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 80. Sepan Cuantos, n° 261. ISBN 968-452-048-4.
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aviest (respektive, aspoil zacat viest) spravodliva vojnu, a to napriklad
vtedy, ak vladcovia republik, ktorych boli sticastou, ich nebranili dosta-
to¢ne Ucinne, pripadne vobec.11

Vitoria v rdmci svojej teérie spravodlivej vojny dalej vytvoril urcité
predpoklady pre to, aby sa spravodliva vojna viedla efektivne, disciplino-
vane, iba v nevyhnutne potrebnom rozsahu a iba tak dlho, ako je skutoc¢-
ne potrebné, ako aj relativne humdanne.12

Za spravodlivy dévod na vojnu Vitoria povazoval vylu¢ne ujmu (iniu-
ria), Ktoru nespravodliva strana uz fakticky sposobila spravodlivej strane
(iniuria accepta).’3 Vitoria teda odmietol, Zeby spravodliva vojna mohla
byt prevenciou akudtne hroziaceho spdsobenia ujmy.1* Sp6sobenie ujmy
pritom muselo byt seriézne preukdzané.!> Vitoria neuvadza vSeobecnu
definiciu ujmy predstavujtcej spravodlivy dévod na vojnu; z jeho teérie
spravodlivej vojny vSak vyplyva, Ze pod nou rozumel napriklad usmrte-
nie, zranenie, odvlecenie ¢i olipenie obyvatel'ov statu obyvatelmi iného
Statu, svojvol'né zabratie izemia ¢i sidla jedného Statu inym Statom ¢i vy-
hrazanie sa pouzitim sily jednym $tatom druhému statu.

Vladcovi spravodlivej strany Vitoria priznal poziciu sudcu nespra-
vodlivej strany a jej vladcu. Vladca prvej strany mal potom pravomoc vo-
jenskou silou nielen primerane potrestat druhu stranu, ale aj ziskat od
nej moralnu satisfakciu a materialnu kompenzaciu za tito ujmu, ako aj za
Skody a naklady vzniknuté spravodlivej strane v suvislosti s tym, Ze mu-
sela pristapit k vedeniu spravodlivej vojny.16

11 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s.80-81. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

12K tomu pozri d'al$iu ¢ast tohto prispevku.

13 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 82. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

14 GOMEZ ROBLEDO, A. Introduccién. In: F. de VITORIA. Relecciones del Estado, de los indios,
y del derecho de la guerra. 22 ed. México: Porrua, 1985, s. LXXXIV-LXXXV. Sepan Cuantos,
n° 261. ISBN 968-452-048-4.

15 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 84-86. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

16 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
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Ius in bello podl'a Vitoriu

Domnievame sa, Ze dobovo mohla mat’ najvacsi vyznam ta ¢ast Vitoriovej
tedrie spravodlivej vojny, ktora sa venuje ius in bello, t.j. pravidlam prak-
tického vedenia spravodlivej vojny od jej zacatia az do jej ukoncenia.
V zasade iba tieto pravidla boli totiZ sicastou dobového vojnového prava
(ius belli), ktoré sa aspoii do urcitej miery redlne uplatiiovalo.l” Nezna-
mena to, Ze Vitoriove tedrie ius ad bellum a ius post bellum by boli iba
akademické; v skuto¢nosti mali nezanedbatel'ny politicky vyznam,!8 ked-
Ze prispeli, okrem iného, k vyliceniu pochybnych a sformulovaniu se-
riéznych zakladov legitimity fenomenalneho tspechu Spanielska - jeho
vojenského dobytia Ameriky. V dobovych vojenskych konfliktoch sa vSak
prili§ neuplatnili. Spravodlivost dévodov, pre ktoré tieto konflikty vypuk-
li, bola ¢asto diskutabilng; po ich skonceni vitazna strana rozhodne nebo-
la spravodlivym a milosrdnym sudcom porazenej strany, ako poZadoval
Vitoria,1? a tak d’alej.

Vitoriov vyklad o ius in bello je zaloZeny - rovnako ako vyklad ostat-
nych Casti jeho tedrie spravodlivej vojny - na solidnej, pritom vsak po-
merne nesdrodej argumentdacii. Tato argumentacia totiZ nie je takzvanou
systematikou, ale takzvanou topikou.2? Zdrojom Vitoriovych argumentov
nebol pravny poriadok vjeho modernom chapani uzavretého systému
vSeobecne zavaznych pravnych noriem, ale rozsiahly, neohranic¢eny a ne-
usporiadany subor rozmanitych pramenov, ktoré v mnohych pripadoch
neboli formalne zavazné, no mali zna¢ni neformalnu autoritu. K tymto
pramenom patrili derecho comiin, ¢o bol v podstate kastilsky variant ius
commune, obsiahnuty najmd v monumentalnom pravnom diele Sedem
Casti (Las Siete Partidas), antické ineskorsie rimske pravo, kanonické
pravo, Biblia, diela Cicerdna, Aristotela, svatého Augustina ¢i svatého

la guerra. 22 ed. México: Porria, 1985, s. 101. Sepan Cuantos, n° 261. ISBN 968-452-048-
4.

17 HAGGENMACHER, P. Guerra justa y guerra regular en la doctrina espafiola del siglo XVI.
Revista Internacional de la Cruz Roja [online]. 1992, vol. 17, n°® 113, s. 459-471 [cit. 2025-
05-06]. ISSN 2223-4969. Dostupné na: https://doi.org/10.1017/s0250569x00001539.

18 KOSKENNIEMI, M. Vitoria and Us: Thoughts on Critical Histories of International Law.
Rechtsgeschichte - Legal History [online]. 2014, Nr. 22, s. 119-138 [cit. 2025-05-06]. ISSN
2195-9617. Dostupné na: https://doi.org/10.12946/rg22/119-138.

19 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 101. Sepan Cuantos, n° 261. ISBN 968-452-048-
4.

20 PAMPILLO BALINO, |. P. Historia general del derecho. 12 ed. México: Oxford University
Press, 2008, s. 54-58. Textos Juridicos Universitarios. ISBN 978-970-613-929-0.
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Tomasa Akvinského ainé. Tieto pramene boli niekedy normativnymi,
inokedy zase deskriptivnymi textami, alebo iSlo o kazuistiku, vyroky
a ¢iny poprednych historickych osobnosti a podobne.

Vitoria sa v ramci svojej Druhej predndsky zaoberal ius in bello v nad-
vaznosti na svoju tam obsiahnutu teoériu ius ad bellum a ius post bellum.
Jeho vyklad o ius in bello je pomerne usporiadany, no z obsahového hl'a-
diska iba selektivny, t.j. Vitoria sa nevenoval ius in bello vyCerpavajtco.
Vitoria v tomto vyklade vymedzil a zdévodnil urcity rezim faktického ve-
denia spravodlivej vojny, t.j. pouzivania vojenskej sily spravodlivou stra-
nou proti nespravodlivej strane. Tento rezim d’alej postupne priblizuje-
me a strucne analyzujeme.

Ako uZ vieme, Vitoria tvrdil, Ze prvotnym predpokladom vedenia
spravodlivej vojny je verifikovana existencia spravodlivého dévodu na
tuto vojnu, ktorym je sposobenie (zavaznejSej) ujmy spravodlivej strane
nespravodlivou stranou. Vitoria v tejto suvislosti riesil aj otazku, ¢i oby-
Cajni poddani vladcu spravodlivej strany sa m6zZu zucastnit nim vedenej
vojny ako vojaci bez toho, Zeby predtym sami presktimali, ¢i na fiu existu-
je spravodlivy dévod. Podl'a Vitoriu je skiimanie existencie spravodlivého
dovodu na vojnu ulohou vladcu a civilnych a vojenskych elit (autorit),
pricom vladca a elity (autority) nesu tieZ zodpovednost za vysledok toh-
to skimania, ato vratane jeho pripadnej nespravnosti, ktora mohla
vzniknut umyselne, z nedbanlivosti ¢i v dosledku omylu a viedla k rozpu-
taniu nespravodlivej vojny. Naproti tomu obycajni poddani vladcu nie st
povinni skimat existenciu spravodlivého dévodu, respektive sa maju
spol'ahnut na dsudok vladcu a civilnych a vojenskych elit (autorit), a teda
ak im ich vladca prikaZe ist bojovat, maji ho poslichnut. V tomto smere
vSak existuje doélezitd vynimka: ak obycajni poddani povazujdi vojnu za
evidentne nespravodlivi, nesmu sa jej zucastnit, a to ani na prikaz vlad-
cu, lebo vladca im nemoze prikazat, aby bojovali proti nevinnému nepria-
tel'ovi a v stuvislosti s tym protipravne usmrcovali a zranovali jeho voja-
kov a odnimali, poskodzovali a nicili jeho zdroje a majetky. Ak by teda
obycajni poddani vedome prehliadali zrejmd nespravodlivost vojny,
v ktorej bojujy, niesli by za to priamu zodpovednost, a navyse by pachali
smrtel'ny hriech. Na druhej strane, nekrestanski radovi vojaci zodpoved-
nost’ za nespravodlivost vojen vedenych ich (nekrestanskymi) vladcami
proti krestanom neniesli, lebo o nej objektivne nemohli vediet. Tychto
vojakov totiz ich vladcovia natol'ko presvedcili o spravodlivosti vojen,
v ktorych bojovali, Ze o nej vébec nepochybovali. To ich potom v tychto
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vojnach stavalo do pozicie nevinnych nepriatel'ov krestanov, ktori ich
preto nemali usmrcovat'.2!

V suvislosti s vedenim vojny iba zo spravodlivého dévodu sa Vitoria
zaoberal aj tromi zvlastnymi situaciami.

Prva zvlastna situacia spocivala v tom, Ze kazdy z dvoch proti sebe
bojujdcich Statov by mal zjavne alebo aspoii pravdepodobne spravodlivy
dovod na vojnu, a preto by sa nedalo jednoznacne urcit, ktory z nich je
spravodlivou stranou.22 Podl'a Vitoriu je Ziaduce v takejto situacii postu-
povat podl'a nim sformulovanych piatich pravidiel, zhrnutych d'ale;j.

Podl'a prvého pravidla, kym trva pochybnost o tom, ktorému z dvoch
Statov patri napriklad urcité tizemie, toto izemie bude patrit tomu Statu,
ktory ho ma aktualne v drzbe, pricom druhy $tat sa ho neméZe vojensky
zmocnit. Tu sa vlastne uplatni princip rimskeho prava, podl'a ktorého ma
lepsi (tj. silnejsi) dovod mat vec (v nasSom pripade Uzemie) v drzbe ten,
¢o ju prave skuto¢ne drzi (melior est causa possidentis). Ak by sa tento
princip neuplatnil, Staty by o sporné uzemie viedli ,nekone¢ni“ vojnu:
len Co by jeden Stat ovladol toto Uizemie, druhy $tat by mal spravodlivy
dovod na vedenie vojny proti nemu, a naopak.23 Uvedeny princip, brania-
ci vedeniu ,nekonecnej” vojny, sa, ako je zrejmé, mohol prestat uplatiio-
vat, az ked’ bol definitivne vyrieSeny spor o tom, ktorému zo $tatov patri
predmetné Uzemie, z coho mozno usudit, Ze Vitoria predpokladal nevo-
jenské, diplomatické riesenie tohto sporu.

Podl'a druhého pravidla, ak pretrvava pochybnost o tom, ktorému
z dvoch Statov patri mesto ¢i provincia (rozumej izemnospravna jednot-
ka $tatu), a ak toto mesto ¢i provincia prave nemaju drzitel'a (t.j. ani je-
den z tychto statov ich nema v drzbe), alebo ak ich drzitel zomrel a neda
sa spol'ahlivo zistit, ¢i je jeho legitimnym nastupcom vladca prvého alebo
druhého statu, o dalSom osude predmetného mesta ¢i provincie rozhod-

21 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 85-86, 88. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

22 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 86. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

23 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 86-87. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.
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ne dohoda, ktoru jeden $tat navrhne a druhy Stat musf prijat. Potencidlne
maju totiZ oba Staty na drzbu sporného mesta ¢i provincie rovnaké pra-
vo, apreto sa ich ani jeden zo Stdtov nemdZe jednostranne vojensky
zmocnit, a ani sa nemoZze stat’ ich drzitelom bez toho, Zeby v zmysle pri-
slusnej dohody kompenzoval druhy stat, a to najma tak, Ze by mu umoz-
nil mat v drzbe Cast provincie, ktora by bola rovnako vel'ka ako Cast, kto-
rd by sdm mal v drZbe.24

Druhé pravidlo vyplyva z povahy veci, ktorej sa tyka. Ked’Ze oba Staty
maju rovnaké pravo mat v drzbe sporné mesto ¢i provinciu, najspravod-
livej$im rieSenim je spoloc¢na drzba tohto mesta Ci provincie oboma $tat-
mi. Toto rieSenie zaroven umoznuje vyhnut sa vzajomnej vojne tychto
Statov, v ktorej by ani jeden z nich nemohol jednoznacne vystupovat ako
spravodlivj, respektive nespravodliva strana.

Podla tretieho pravidla vladca Statu, ktory ma v drzbe napriklad ur-
Cité uzemie, avsak pochybuje o svojom prave ho drzat, je povinny do-
kladne preskimat, ¢i mu toto pravo naozaj patri, a to aj v spolupraci so
Statom, ktorému by toto pravo mohlo patrit. Ak vsak vladca neumozni ¢i
neuskuto¢ni skimanie toho, ¢i mu uvedené pravo patri, alebo ak neak-
ceptuje prenl nepriaznivy vysledok tohto skimania, prestane drzat pred-
metné Uzemie dobromyselne (to, Ze jeho drzba bola a pripadne stile je
nerusena, t.j. Ze druhy stat sa nedomahal a pripadne stale nedomaha drz-
by sporného tizemia, by pritom nebolo podstatné).25

Tretie pravidlo, ako je zrejmé, je prevenciou vedenia vojny o napri-
klad dzemie, ktorého drzba je spornd, kym sa skiimanim nezisti, komu
patri. Vladca $tatu, ktory aktudlne drZi toto Uzemie, zostane jeho drZite-
I'om, kym je dobromyselny.

Podl'a stvrtého pravidla, kym nie je odstranena dévodna pochybnost
o tom, ¢i vladca statu, ktory aktudlne ovlada napriklad urcité tizemie, je

24 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s.87-88. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

25 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s.87-88. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.
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jeho opravnenym drzitelom, alebo nie je, predpoklada sa, Ze nim je,
a preto tento vladca zatial zotrva v drzbe.26

Aj toto pravidlo bolo prevenciou vedenia vojny o napriklad tzemie,
ktorého drzba bola do skoncenia prislusného skiimania sporna: Vitoria,
aby predisiel vojne, priznal poziciu opravneného drzitel'a tomu z vladcov,
ktory sporné tizemie aktudlne ovladal. Tento vladca, samozrejme, nemu-
sel byt v skuto¢nosti opravnenym drZzitelom, hoci aj o tom eSte nevedel,
a ani nemohol vediet, lebo prislusné skimanie sa eSte neskoncilo, a teda
bol dobromyselny. Pri uplatneni Stvrtého pravidla v praxi by teda v nie-
ktorych pripadoch bola opravnenost drzby vladcu obycajnou fikciou,
ktora by vsak posluzila ,vysSiemu dobru“, spocivajicemu vo vyhnuti sa
vojne.

Podl'a piateho pravidla, ak vladca vedie obrannu vojnu, jeho poddani
su povinni v nej bojovat’ (aj po tom, ako sa tato vojna zmeni na ofenziv-
nu), lebo inak svoj Stat vystavia velkému nebezpecenstvu, spocivajucemu
v tom, Ze nepriatel nad nim ziska zasadnu prevahu, ¢im by, podl'a Vitoriu,
spachali vacsie zlo, ako keby bojovali vo vojne s pochybnostami o jej
spravodlivosti.2” Mohlo by sa zdat, Ze Vitoria sa na tomto mieste dostal
do rozporu so svojim tvrdenim, Ze obyc¢ajni poddani ani na prikaz vladcu
nemdzu bojovat vo vojne, ktora je evidentne nespravodlivj, nie je to vSak
tak. V praxi totiZ obycajni poddani spravidla nemohli dospiet ku kvalifi-
kovanému poznaniu nespravodlivosti vojny, kedZe skiimanie existencie
spravodlivého dévodu na vojnu nebolo ich dlohou, a ¢asto ani nemali
schopnosti a prostriedky na systematické uskutoc¢nenie takéhoto skiima-
nia. Na druhej strane, niekedy mohli takpovediac ,vycitit*, Ze vojna je ne-
spravodliva.

Druhou zvlastnou situaciou bola bilaterdlna spravodlivost vojny.
Podl'a Vitoriu vojna nemozZe byt spravodlivou pre obe proti sebe bojujtce
strany, z ¢oho vsak existuju dve, skor hypotetické ako realne sa vyskytu-
juce vynimky. Po prvé, obojstranne spravodliva vojna by bola mozZn4, ak
by oba Staty, ktoré proti sebe vedu vojnu, boli presvedcené, Ze na fiu ma-
ju spravodlivy dévod; jeden zo $tatov by ho nemal, o com by vSak neve-

26 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 88. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

27 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 88-89. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

STUDIES 29



a I SOCIETAS ET IURISPRUDENTIA
D | 2025, ro¢nik XIII., ¢islo 2, s. 19-46

OCIET

SO > https://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

del, a ani nemohol vediet, kedZe jeho nevedomost o tejto skuto¢nosti by
bola takzvanou neprekonatel'nou nevedomostou (ignorantia invincibilis),
t.j. nevedomostou, ktort mozno ospravedlnit. Po druhé, ak by poddani
dvoch vladcov, ktori proti sebe vedu vojnu, bojovali v dobrej viere (t.j. ak
by jedni i druhi poddani boli presvedceni, Ze ich vladcovia maj\ spravod-
livy dovod na vojnu), znamenalo by to, Ze poddani prvého i poddani dru-
hého vladcu bojuju v spravodlivej vojne (platilo by to aj o poddanych
vladcu, ktory by, na rozdiel od nich, vedel, Ze nema spravodlivy dévod na
vojnu).28

Tretia zvlastna situdcia spocivala v nasledovnom: dodatocne by sa
zistilo, Ze vojna, ktora uz prebieha, je nespravodliva, a vynorila by sa
otazka, Ci vladca, ktory ju vedie, alebo poddany, ktory v nej bojuje, a to
obaja pre (zaciato¢ni) nevedomost o jej nespravodlivosti, st povinni res-
tituovat, respektive reparovat nepriatel'ovi to, coho sa dosial' zmocnili?
Podla Vitoriu plati, Ze len ¢o sa vladca ¢i poddany hodnoverne dozvedia,
Ze vojna je nespravodliva, su povinni nepriatel'ovi restituovat, respektive
reparovat’ vSetko, coho sa predtym zmocnili, okrem veci, ktoré uz spot-
rebovali. Veci boli totiZ spotrebované este v Case, ked vladca i poddany sa
zucastiovali vojny v dobrej viere (t.j. v case, ked' sa domnievali, Ze je
spravodliva), ¢o ich zbavuje povinnosti nahradit' $kodu spdsobenu spot-
rebovanim veci, podobne ako ucastnikov hostiny, ktori nevedia, Ze jedlo
a pitie, ktoré konzumuju, ich hostitel odcudzil.2°

Vitoriovo rieSenie tretej situacie sa zda byt inSpirované dpravou de-
liktu kradeze (furtum) v rimskom prave. Podl'a tejto pravy predpoklada-
lo naplnenie skutkovej podstaty kradeZe, okrem iného, zlodejov zly amy-
sel, t.j. vedomé konanie v rozpore s vél'ou toho, komu vec patrila, spociva-
juce v svojvol'nom, protipravnom zmocneni sa tejto veci zlodejom.3° Vo-
jaci, kym sa domnievali, Ze bojuju v spravodlivej vojne, nemohli, samo-
zrejme, koristit s uvedenym zlym umyslom, a preto neboli - do zistenia,
Ze v skutocnosti bojuju v nespravodlivej vojne - zlodejmi.

28 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrida, 1985, s. 89. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

29 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s.89-90. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

30 REBRO, K. a P. BLAHO. Rimske prdvo. 3. dopln. vyd. Bratislava: lura Edition, 2003, s. 399.
ISBN 80-89047-53-X.
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Spravodlivost (legitimita, legalita) pravidiel Vitoriovho ius in bello sa
vSak neodvijala iba od verifikovanej existencie spravodlivého dévodu na
vojnu, ale aj od spravneho (primeraného) spésobu a rozsahu pouZivania
vojenskej sily spravodlivou stranou voc¢i nespravodlivej strane. Vitoria
v tejto suvislosti predovsetkym stanovil vSeobecnu zasadu, podl'a ktorej
sa spravodliva vojna nikdy nesmie viest tak, Zeby sa fiou Uplne zruinova-
lo ¢i vyhladilo obyvatel'stvo Statu, ktory je nespravodlivou stranou, ale
iba v rozsahu, v ktorom je to objektivne potrebné na dosiahnutie dosta-
tocnej satisfakcie a kompenzacie za ujmu, Skody a naklady spdsobené
tymto Statom spravodlivej strane, ako aj na obnovenie mieru a bezpec-
nosti.3!

V nadvéznosti na uvedenu zasadu Vitoria sformuloval pat’ téz.

Prva téza znela: ,Vo vojne je dovolené vietko, co je nevyhnutne potreb-
né na obranu verejného blaha“3? Tato téza mala pre Vitoriu evidentnu
platnost, ked'Ze cielom spravodlivej vojny je ochranit a zachovat’ repub-
liku, ktora od nespravodlivej strany utrpela ujmu.33

Ani platnost druhej tézy, podl'a ktorej ,je dovolené znovu nadobudnut’
vSetky stratené [t.j. nespravodlivou stranou odcudzené] veci vrdtane ich
prirastkov a tiZitkov“, netreba, podl'a Vitoriu, osobitne dokazovat, kedze
uzko suvisi s dosiahnutim ciel'a spravodlivej vojny.34

Tretia téza hovori, Ze ,je dovolené pouZit majetky nepriatel'a na tihra-
du ndkladov spojenych s vedenim vojny, ako aj na ndhradu vsetkych skéd,
ktoré nepriatel nespravodlivo spdsobil .35

31De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 100-101. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

32 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 82. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

33 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 82. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

34 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 82. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

35De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s.82-83. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.
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Vitoria pri tejto téze hovori, Ze nepriatel, t.,j. nespravodliva strana,
ktora spravodlivej strane dala pri¢inu na vedenie spravodlivej vojny, je
v postaveni analogickom postaveniu pachatel'a sikromnopravneho delik-
tu, ktory je odsideny na nahradu nielen deliktom priamo spdsobene;j
Skody, ale aj vedl'ajsich $kdd, a aj vSetkych nakladov, ktoré poSkodenému
vznikli v stvislosti s vymahanim tejto nahrady. Nespravodliva strana je
teda povinna poskytnut ndhradu za ujmu, Skody a naklady, ktoré sposo-
bila spravodlivej strane, kedZe spravodliva vojna je aj legitimnym pro-
striedkom vymahania reparacii od nespravodlivej strany. Nespravodliva
strana je pritom na plnenie uvedeného pomyselne odstidena vladcom
Statu, ktorému sposobila ujmu, z coho d'alej vyplyva, Ze spravodliva vojna
je exekuciou rozsudku, vyneseného tymto vladcom nad nespravodlivou
stranou.36

Vitoriova tretia téza a jej zdévodnenie zodpovedajd dobovo rozsire-
nej, judicidlnej koncepcii spravodlivej vojny, podl'a ktorej je spravodliva
vojna od zaciatku az do konca sudnym procesom sui generis, vedenym
vladcom statu, ktory utrpel ujmu, proti $tatu, ¢o ju spdsobil.37 Evident-
nymi nedostatkami tejto koncepcie su urcitad nadradenost spravodlivej
strany nad nespravodlivou stranou a negdacia principu ,nikto neméze byt
sudcom vo vlastnej zalezitosti“ (nemo iudex in causa sua), ktory je pred-
pokladom riadneho stidneho procesu.

Podl'a Stvrtej tézy, ,vlddca, ktory vedie spravodlivii vojnu, md dovolené
konat' nielen to, o sa uz povedalo, ale aj viac, aZz kym so svojimi nepriatel-
mi neuzavrie mier a nebude pred nimi v bezpeci; dovtedy méZe napriklad
ni¢it'ich pevnosti a budovat na ich tizemiach opevnenia...“.38

Vitoria tdto tézu odovodiiuje predovsetkym poukdzanim na legitim-
ny ciel’ spravodlivej vojny, ktorym je obnovit nespravodlivou stranou na-
ruseny zivot spravodlivej strany v mieri a bezpeci. Taky Zivot bol pre Vi-
toriu natolko vyznamnou hodnotou, Ze pripustil mozZnost podniknut

36 De VITORIA, F. De los indios o del derecho de guerra de los espaioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 83. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

37BROWN SCOTT, ]. The Catholic Conception of International Law: Francisco de Vitoria,
Founder of the Modern Law of Nations: Francisco Sudrez, Founder of the Modern Philosophy
of Law in General and in Particular of the Law of Nations: A Critical Examination and a Jus-
tified Appreciation. 1sted. Clark, NJ: Lawbook Exchange, 2007, s. 39. ISBN 978-1-58477-
821-9.

38 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 83. Sepan Cuantos, n° 261. ISBN 968-452-048-4.
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proti nespravodlivej strane vsetko to, ¢o by sa ukazalo ako potrebné, res-
pektive nevyhnutné na jeho obnovenie. Podl'a Vitoriu totiZ plati, Ze ak je
dovolené zakrocit vSetkymi na to potrebnymi prostriedkami proti I'u-
d'om narusajicim mier a bezpecCnost zvnutra Statu, urcite je dovolené
rovnako zakrocit' aj proti tym, ktori to isté robia zvonka statu. Okrem to-
ho, tak ako sudca neodsudi vnutrostatneho delikventa iba na poskytnutie
odSkodného poskodenej strane, ale ho aj v zaujme predidenia jeho reci-
dive napriklad vyhosti z mesta, v ktorom dosial Zil, alebo mu prikaZze Zit
pod dozorom o0s6b, ktoré sa zaitho zarucia, tak moZe aj vladca, ktory ve-
die spravodlivd vojnu, od nespravodlivej strany vyZadovat nielen nahra-
du nim spo6sobenej ujmy, skod a nakladov, ale aj dostatocnu zabezpeku,
Ze viac nenarusi mier, ktora méze spocivat’ napriklad v poskytnuti lodi,
zbrani ¢i rukojemnikov vitazovi.3? Na druhej strane, Vitoria, ako este uvi-
dime, stanovil pre pouZivanie vojenskej sily spravodlivou stranou aj urci-
té obmedzenia.

Posledn3, piata téza znie: ,,... po dosiahnuti vitazstva, nadobudnuti ve-
ci [odcudzenych nepriatelom] a zabezpeceni mieru a pokoja je mozZné
pomstit' sa za utrpent ujmu [porazenym] nepriatelom, dat'im priucku (za-
strasit'ich) a potrestat'ich...”.40

Podl'a Vitoriu vladcovia maji moc nielen nad vlastnymi, ale do istej
miery aj nad cudzimi poddanymi. Konkrétne, vladcovia mézu zakrocit
silou proti cudzim poddanym, aby ich potrestali za zlo, ktoré sposobili
Statom zakrocujucich vladcov (to aj preto, Ze cudzich poddanych nepo-
trestali ich vlastni vladcovia), a aby im tc¢inne zabranili znovu pachat zlo
Statom zakrocujucich vladcov. Vladcovia, ktori vedu spravodlivé vojny, si
totiZ sudcami svojich nepriatel'ov, a majii prdvomoc nielen bojovat s nimi
s ciel'om zastavit' ich dtoky a definitivne ich porazit, ale aj pravo prisne
ich potrestat, kedZe nepriatelia Staitom tychto vladcov nespravodlivo
sposobili ujmy, $kody a naklady, a zdroven im ublizili na cti.4!

39 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 83. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

40 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s.83-84. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

41 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 84. Sepan Cuantos, n° 261. ISBN 968-452-048-4.
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Svoju moc nad cudzimi poddanymi, t.j. svoje pravo viest spravodlivi
vojnu a po dosiahnuti vitazstva potrestat porazeného nepriatela, vladca,
podl'a Vitoriu, realizoval na zdklade prirodzeného prava (ius naturale)
a z neho odvodeného prava narodov (ius gentium), ako aj z vole, v zadujme
apre dobro takzvaného celého sveta (totus orbis), pod ktorym Vitoria
zhruba rozumel entitu moderne nazyvani medzinarodnym spolocen-
stvom alebo l'udstvom.#2 Okolnost, Ze spravodliva strana viedla spravod-
lival vojnu z vole, v zaujme a pre dobro nielen seba, ale aj celého sveta,
ukazuje, Ze Vitoria vedenie spravodlivej vojny chapal tak, Ze sa tyka nie-
len spravodlivej strany, ale aj celého l'udstva, ked’ze ujmu, pre ktort kon-
krétny Stat vedie spravodlivi vojnu, pomyselne utrpelo celé l'udstvo,
ked'ze spravodliva vojna je prostriedkom napravy tejto ujmy a vysledok
spravodlivej vojny - naprava ujmy a obnovenie mieru je prospesny pre
celé lI'udstvo. Pravo viest' spravodlivli vojnu potom, podl'a Vitoriu, patri
celému svetu, ktory toto pravo deleguje konkrétnej spravodlivej strane,
¢im ju zaroven autorizuje viest spravodlivd vojnu, a to spésobom zodpo-
vedajicim urcitym pravidlam zacatia, vedenia a ukoncenia tohto druhu
vojny, obsiahnutym v ius gentium, pomyselne vytvorenom spolocne vset-
kymi $tatmi sveta (na baze prirodzeného prava), a tak aj pomyselne od-
razajucom ich spolo¢nu vol'u.43

Vitoria v rdmci svojho vykladu o ius in bello riesil aj doleZitd otazku,
Ci sa spravodliva vojna mozZe zmenit z defenzivnej na ofenzivnu.

Podl'a Vitoriu ma sikromna osoba pravo branit samu seba, ako aj
svoj majetok, pricom vsak toto pravo moze uplatnit iba v ¢ase, ked’ ne-
bezpecenstvo (Utok) trv4, alebo ihned’ (in continenti) po jeho skonceni -
neskdr uZ sebaobrana sikromnej osoby nie je potrebnd, atak ani legi-
timna. Naproti tomu republike, a to pripadne aj takej, ktorad by bola nedo-
konalym spolocenstvom, Vitoria priznal nielen pravo na sebaobranu, ale aj
sukromnej osobe nepatriace pravo pomstit sa vojenskou silou nespra-
vodlivej strane za nou spdsobent ujmu a vojenskou silou sa domahat’ na-
pravy tejto ujmy na tarchu nespravodlivej strany, a to napriklad zmoc-

42 WAGNER, A. Francisco de Vitoria and Alberico Gentili on the Legal Character of the Global
Commonwealth. Oxford Journal of Legal Studies [online]. 2011, vol. 31, no. 3, s. 565-582
[cit. 2025-05-06]. ISSN 1464-3820. Dostupné na: https://doi.org/10.1093/0jls/gqr008.

43 WAGNER, A. Zum Verhiltnis von Volkerrecht und Rechtsbegriff bei Francisco de Vitoria.
In: K. BUNGE, A. SPINDLER a A. WAGNER, Hrsg. Die Normativitdt des Rechts bei Francisco
de Vitoria/The Normativity of Law according to Francisco de Vitoria [online]. 1. Aufl. Stutt-
gart-Bad Cannstatt: Frommann-Holzboog, 2011, s. 255-286 [cit. 2025-05-06]. Politische
Philosophie und Rechtstheorie des Mittelalters und der Neuzeit, Bd. 2. ISBN 978-3-7728-
3056-3. Dostupné na: https://doi.org/10.5771/9783772830563-255.
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nenim sa veci, ktoré predtym nespravodliva strana odcudzila spravodli-
vej strane. Republika teda mohla proti nespravodlivej strane spravodlivo
viest nielen obrann, ale aj ito¢nd vojnu, pri¢om druhy typ vojny mohla
viest za trvania Utokov nespravodlivej strany, bezprostredne po ich
skonceni, ale aj neskor. Pravo republiky viest defenzivnu iofenzivnu
(spravodlivil) vojnu Vitoria zalozil na Aristotelovom nazore, obsiahnu-
tom v tretej knihe jeho diela Politika, podl'a ktorého ma republika uvede-
né pravo preto, aby mohla dc¢inne udrziavat, respektive obnovovat svoj
vSeobecne priaznivy stav (bezpecnost, pokoj, poriadok, blahobyt) a aby
dostatocne zastraSila nepriatel'a a zabranila mu tak v d'alsich titokoch.**
Mozno doplnit, Ze Vitoriova akceptacia postupnej zmeny spravodlivej
vojny z defenzivnej na ofenzivnu reflektuje aj ¢asto sa vyskytujuci, priro-
dzeny vyvoj vojen, a vtomto zmysle je jednym z dokladov istej realistic-
kosti a praktickosti Vitoriovho ius in bello.

S vynimkou odkazu na Aristotelovu Politiku Vitoria neuvadza zdroj,
na ktorom zalozil svoje tvrdenie, Ze kym sikromna osoba sa mo6Ze branit
za trvania utoku alebo ihned’ po jeho skonceni, republika (Stat) sa moze
branit aj neskor. Je vel'mi pravdepodobné, Ze tymto zdrojom bolo rimske
pravo. Toto pravo pri sikromnych osobach rozliSovalo sebaobranu, res-
pektive nutnt obranu, smerujicu proti eSte neskon¢enému utoku a pri-
merand jeho povahe arozsahu,*> a svojpomoc, ktora sa uplatiiovala naj-
ma s cielom ochranit’ ohrozent, respektive znovunadobudnut stratenud
drzbu,*¢ pricom sa mohla pouzit aj kratko po skonceni titoku.#?

Napokon sa Vitoria v ramci svojho vykladu o ius in bello zaoberal de-
viatimi Specidlnymi otdzkami, ktoré oznacil ako ,pochybnosti‘, ked'Ze sa
domnieval, Ze ich nemoZno dplne jednozna¢ne zodpovedat; pravda, od-
povede, ktoré na tieto otdzky dal, su, ako uvidime d’alej, pomerne jasné

4 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 79-81. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

45 ZIMMERMANN, R. The Law of Obligations: Roman Foundations of the Civilian Tradition
[online]. 1sted. New York: Oxford University Press, 1996, s. 999-1000 [cit. 2025-05-06].
ISBN 978-0-19-169524-7. Dostupné na: https://doi.org/10.1093 /acprof:0s0/978019876
4267.001.0001.

46 ZIMMERMANN, R. The Law of Obligations: Roman Foundations of the Civilian Tradition
[online]. 1sted. New York: Oxford University Press, 1996, s. 770 [cit. 2025-05-06]. ISBN
978-0-19-169524-7. Dostupné na: https://doi.org/10.1093/acprof:oso/9780198764267.
001.0001.

47 REBRO, K. a P. BLAHO. Rimske prdvo. 3. dopln. vyd. Bratislava: lura Edition, 2003, s. 244-
245. ISBN 80-89047-53-X.
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a presvedcivé. Jednotlivé otazky, respektive pochybnosti sa tykaju urci-
tych aktov spravodlivej strany voci nespravodlivej strane, realizovanych
vojenskou silou.

Prvym aktom, ktorého spravodlivost (legitimita, legalita) bola pre Vi-
toriu dubiézna, bolo usmrcovanie nepriatel'ov (obyvatel'ov statu, ktory je
nespravodlivou stranou), ktori mali postavenie takzvanych nevinnych.*8
Nevinnymi (innocentes) boli skupiny nepriatel'ského obyvatel'stva, ktoré
nepatrili k vojakom, ktor{ aktivne bojovali proti spravodlivej strane; mo-
derne by sme ich nazvali civilistami. Vitoria k nim radil najma Zeny, sed-
liakov a klerikov, ako aj cudzincov a hosti nachadzajucich sa na Gzemi
nepriatel’a.*?

Vitoria tvrdi, Ze usmrcovanie (aj) nevinnych (nepriatel'ov) sa zda byt
dovolené, kedZe sa s nfim moZno viackrat stretntt v Starom zdkone, pod-
l'a ktorého sa uskutocniovalo z BoZej vdle, a to napriklad vtedy, ked’ Izrae-
liti po dobyti mesta Jericho vyhladili jeho celé obyvatel'stvo. Na druhej
strane, Vitoria uvadza, Ze usmrcovanie nevinnych bolo v Starom zakone
skor vynimoc¢né a, navyse, malo Specificky ucel - malo zvyraznit moc Bo-
ha Izraelitov a zastrasit' ich mnohych nepriatel'ov, ktori boli vo¢i Izraeli-
tom v presile.5 Naplhanie tohto téelu bolo pre Izraelitov vel'mi potrebné,
no mimo starozdkonného kontextu nemd, podl'a Vitoriu, relevanciu. Pre-
to Vitoria moznost usmrcovat nevinnych vo vojne neabsolutizoval, ale
sformuloval zasadu, podl'a ktorej nie je dovolené usmrtit nevinnych (vra-
tane nevinnych, ktori by boli nekrestanmi) s priamym umyslom to spra-
vit. Vitoria tato zasadu odvodil, okrem iného, z logickej skutoc¢nosti, ze
nevinni na strane nepriatel'a - na rozdiel od (niektorych) nepriatel'skych
vojakov - nespdsobili spravodlivej strane ujmu, pre ktort ta vedie spra-
vodlivi vojnu. Preto tieZ Vitoria nastojil na tom, aby sa spravodliva vojna
bezprostredne neviedla proti nevinnym, ale iba proti aktivne bojujicim
vojakom nespravodlivej strany. Pritom si vSak Vitoria realisticky uvedo-
moval, Ze v prebiehajlcej vojne, napriklad ak sa dobyja nepriatel'ské sidlo

48 De VITORIA, F. De los indios o del derecho de guerra de los espaioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrida, 1985, s. 90. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

49 GOMEZ ROBLEDO, A. Introduccién. In: F. de VITORIA. Relecciones del Estado, de los indios,
y del derecho de la guerra. 22 ed. México: Porrua, 1985, s. LXXXVI. Sepan Cuantos, n° 261.
ISBN 968-452-048-4.

50 Legitimitu vojen vedenych Izraelitmi podstatne posiliiovalo ich dobové chapanie ako sva-
tych vojen, t.j. vojen uskuto¢niovanych na Bozi prikaz, podla jeho véle a s jeho podporou.
DILLARD, R. B. a T. LONGMAN IIL. Uvod do Starého zdkona. 1. vyd. Praha: Navrat domi,
2003, s. 106, 219-220. ISBN 80-7255-078-0.
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¢i pevnost, v ktorych sa popri vojakoch nachadzaji aj nevinnf, nie je moz-
né Uplne predist ¢i uz imyselnému alebo neimyselnému usmrteniu ne-
vinnych, a preto pripustil, Ze v spravodlivej vojne moZno usmrtit aj ne-
vinnych, ale iba ak je to nevyhnutné z vojenského hl'adiska, teda ak ide
ojediny mozny spdsob efektivneho uskuto¢nenia vojenskych operacii
spravodlivou stranou a dosiahnutia jej vitazstva. Po skonceni spravodli-
vej vojny vSak vitazna spravodliva strana uZ nemoZe usmrtit obyvatel'ov
porazeného nepriatel'ského Statu patriacich k nevinnym, hoci 20. kapitola
starozdkonnej knihy Deuteronomium to dovoluje; usmrtit nevinnych
nemozno, ako dopliiia Vitoria, ani vtedy, ak by existovala opodstatnena
obava, Ze v budticnosti povedu vojnu proti vitazovi.5!

Dal$im aktom, ktorého spravodlivostou si Vitoria najskér nebol isty,
bolo zmocnovanie sa veci (majetkov) patriacich nepriatel'om, ktor{ sa ra-
dili k nevinnym. Napokon vSak dospel k nazoru, Ze takéto koristenie je
pre spravodlivd stranu dovolené, okrem pripadu, Ze by sa zameriavalo na
veci patriace cudzincom a hostom zdrZujicim sa na Uzemi nepriatela, no
nezapajajucim sa do jeho boja proti spravodlivej strane. Vitoria tento svoj
nazor zdovodnil vel'mi pravdepodobnym predpokladom, Ze vladca ne-
spravodlivej strany by vojensky vyuZil vSetky dostupné prostriedky, ¢ize
aj veci (zbrane, lode, urcité stroje, peniaze, trodu, kone, a tak d’alej) pat-
riace jeho poddanym s postavenim nevinnych, len aby zabranil vitazstvu
spravodlivej strany, alebo ho aspon stazil ¢i oddialil. Preto, podl'a Vitoriu,
spravodliva strana po dosiahnuti vitazstva nebola povinna vratit ani na-
hradit porazenej nespravodlivej strane veci, ktoré jej v priebehu spra-
vodlivej vojny ukoristila (pripadne, ktoré poskodila ¢i znicila), ¢o platilo
aj vtedy, ak iSlo o veci nepriatel'ov s postavenim nevinnych. Ukoristené
veci sa totiZ dostali do moci spravodlivej strany legitimne a legalne. Na-
proti tomu nespravodliva strana bola povinnd vratit ¢i nahradit vitazovi
jeho veci, ktorych sa predtym zmocnila (pripadne, ktoré poskodila ¢i zni-
¢ila), pricom takuto restituciu ¢i reparaciu mohol vitaz - ak to bolo po-
trebné - vymahat’ vojenskou silou, a to od obyvatel'ov porazeného Statu,
ktori patrili k takzvanym vinnym (nocentes>?), t.j. k aktivnhym vojakom,

51 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s.90-93. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

52 Latinsky vyraz ,nocentes” mozno prelozit nielen ako ,vinni“ ale aj ako ,$kodcovia“ ¢i
»zlo¢inci“. VSetky tri preklady tohto vyrazu mozno povazovat vo vztahu k problematike
spravodlivej vojny za vhodné a vystizné.
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ako aj od tych, ktori patrili k nevinnym.53 Dobovo sa takéto represdlie
zvykli uskutocniovat tak, Ze vitazny Stat svojim poddanym oficidlne dovo-
lil oltipit porazeného nepriatel'a (na sdsi alebo na mori) do vySky nepria-
tel'om spdsobenych skdd a nakladov, ¢o sa vsak v praxi Casto zvrhlo (ako
upozornil aj Vitoria) na bezbrehé rabovanie.5*

Tretim aktom, ktorého spravodlivost Vitoria preveril, bola moZnost
v spravodlivej vojne zajat' a zotrocit nepriatel'ov s postavenim nevinnych,
a osobitne pravne nedospelych (deti). Podl'a Vitoriu v prebiehajuicej voj-
ne, v ktorej pouzivanie vojenskej sily nikdy nie je pod tiplnou kontrolou,
sa moze stat, Ze nevinni i deti budud svojvol'ne zajati a zotroceni; v tomto
zmysle je potom vecou osudu ¢i nahody (vy$Sej moci), Ze niektori nevinni
¢i deti upadnt do zajatia spravodlivej strany a budu tiou zotro€eni. Kym
vSak de facto mohlo ddjst k zajatiu a zotrocCeniu nevinnych a deti, de iure
to, podla Vitoriu, pripustné nebolo, nie vSak vSeobecne, ale iba vo voj-
nach medzi krestanskymi krajinami. Krestania, ako tvrdi, mézu zajimat’
inych krestanov, ale iba do skoncenia vojny a s cielom Ziadat za nich vy-
kupné,>s z ¢oho vyplyva, Ze ich nemo6zu zotrocit, ked'Ze zotrocenie bolo
v zasade trvalé (dozivotné). Vitoria tu oCividne nadviazal na dobové roz-
liSovanie vojnovych zajatcov podl'a ich ndboZenskej prislusnosti na kres-
tanskych (Spanielsky presos) a nekrestanskych (Spanielsky cativos), kto-
ri - na rozdiel od krestanov - mali (v krestanskom prostredi) nepriazni-
vé postavenie.>¢

Stvrtym, pre Vitoriu kontroverznym aktom bola poprava rukojemni-
kov, ktorych od nespravodlivej strany prijala spravodliva strana, ¢i uz
pocas primeria alebo po skonceni vojny. Tito rukojemnici boli zdbezpe-
kou toho, Ze porazena nespravodliva strana dodrzi to, na ¢om sa dohodla
s vitaznou spravodlivou stranou, respektive, Ze splnf to, o jej prisl'ibila.

53 De VITORIA, F. De los indios o del derecho de guerra de los espaioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 93-94. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

54 BROWN SCOTT, ]. The Catholic Conception of International Law: Francisco de Vitoria,
Founder of the Modern Law of Nations: Francisco Sudrez, Founder of the Modern Philosophy
of Law in General and in Particular of the Law of Nations: A Critical Examination and a Jus-
tified Appreciation. 1sted. Clark, NJ: Lawbook Exchange, 2007, s.44-45. ISBN 978-1-
58477-821-9.

55 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrida, 1985, s. 94. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

56 VYSNY, P. Historicko-prdvne stivislosti dobytia Nového sveta Spanielmi. 1. vyd. Trnava: Typi
Universitatis Tyrnaviensis, 2015, s. 133. ISBN 978-80-8082-848-6.
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Ak to vSak nedodrzala, respektive ak nesplnila to, ¢o sltbila, nemoZno,
podla Vitoriu, popravit' vSetkych rukojemnikov, ale iba tych, ktor{ patria
k vinnym, t.j. k vojakom nespravodlivej strany, lebo predtym aktivne bo-
jovali proti spravodlivej strane.5?

Svoju piatu pochybnost' o vojenskych aktoch spravodlivej strany voci
nespravodlivej strane Vitoria vyjadril touto otazkou: ,Je dovolené usmr-
tit vSetkych nepriatel'ov (spravodlivej strany), ktor{ patria k vinnym?“ Vi-
toria pri tejto pochybnosti najskér zhrnul, Ze spravodliva vojna ma Styri
prepojené ciele, ktorymi su: 1. obrana obyvatel'stva, zdrojov a majetkov
pred nepriatelom; 2. opatovné ziskanie nepriatelom odnatych veci, res-
pektive ziskanie nahrady za tieto veci; 3. pomsta za ujmu nespravodlivo
utrpent od nepriatel’a; 4. dosiahnutie trvalého mieru a bezpecia pred ne-
priatel'om. Potom poukazal na logicku skuto¢nost, Ze v suvislosti s napl-
nenim uvedenych ciel'ov je v priebehu spravodlivej vojny dovolené usmr-
tit' vSetkych nepriatel'ov patriacich k vinnym, ktori prave aktivne bojuju
proti spravodlivej strane. Po skonceni spravodlivej vojny tato (vitazna)
strana moZe popravit vSetkych nepriatel'ov patriacich k vinnym, iba ak by
iSlo o nekrestanov (podl'a Vitoriu je to dovolené, okrem iného, na zaklade
20. kapitoly starozdkonnej knihy Deuteronomium). Pri porazenych ne-
krestanoch totiZ hrozilo seriézne riziko, Ze v blizkej budtcnosti by znovu
bojovali proti spravodlivej strane, ktora ich porazila. Ak by vsak iSlo
o krestanskych vojakov, pre Vitoriu by ich plosna poprava bola prilis tvr-
dym, nel'udskym opatrenim, ktoré by spravidla nebolo adekvatne zavaz-
nosti zla, ktoré vo vojne sposobili, a ktoré by, navyse, mohlo postihnut aj
vojakov, ktori de facto patrili k nevinnym, ked'Ze za svojho vladcu (t. za
nespravodlivi stranu) bojovali dobromysel'ne, presvedéeni o tom, Ze ma
spravodlivy dévod na vojnu, pricom o tom, Ze to tak nie je, nevedeli, a ani
nemohli vediet.58

Dal$ia (3iesta) pochybnost’ Vitoriu sa tykala moZnosti popravit' ne-
priatel'skych vojakov (t.j. vinnych) po tom, ¢o sa spravodlivej strane sami
vzdali, alebo nou boli zajati. Vitoria v tejto suvislosti uvadza, Ze spravod-
liva strana méZze takychto vojakov popravit, ked’Ze nepriatel by vo vzta-

57 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 94. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

58 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 94-96. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.
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hu kjej vojakom s najvac¢Sou pravdepodobnostou postupoval rovnako,
pricom vSak by sa kich poprave malo pristipit, iba ak hrozi vazne ne-
bezpecenstvo, Ze sa vzburia proti spravodlivej strane.>?

Siedmym aktom, ktorého spravodlivost Vitoria bliZsie skimal, bolo
koristenie. Vitoria sa konkrétne pyta, ¢i vSetko, ¢oho sa vojaci bojujuci
v spravodlivej vojne zmocnia (korist), sa stane ich vlastnictvom, a nadva-
zujuc na Akvinského odpovedd, Ze ano, kedZe korist je spravodlivou
kompenzaciou ujmy, $kdd a ndkladov spravodlivej strany; hnutel'na ko-
rist moze byt dokonca aj vacsia ako su tato ujma, Skody a naklady.e?
Mozno doplnit, Ze, podl'a Vitoriu, m6zu byt koristou aj majetky nepriate-
l'ov patriacich k nevinnym, o com sme uz hovorili.

Vitoria sa d’alej podrobnejsie zaoberal nadobidanim hnutel'nej (pe-
niaze, zlato, striebro, odevy a iné) a nehnutelnej (vidiecke usadlosti, mes-
t4, pevnosti a iné) koristi.

0 ukoristenych hnutel'nostiach tvrdi, Ze prechadzaji do vlastnictva
toho, kto sa ich fakticky zmocnil, a to podl'a rimsko-pravneho pravidla ,4j
to, o odnimame nepriatel'om, stdva sa okamZite podla ius gentium nasim
vilastnictvom, a to tak, Ze dokonca slobodni l'udia [ktorych sme vo vojne
zajali] sa stdvaju nasimi otrokmi...” (Inst. 2,1, 17). K tomu Vitoria doplnil
pravo vojakov zmocnit sa hnutel'nej koristi vyplienenim mesta, ktoré do-
byli, pricom vsak vykon tohto (zaiste kontroverzného) prava podmienil
jeho uzito¢nostou z vojenského hl'adiska (pozdvihne to naladu vojakov
a zastra$i nepriatel'a) a viazal na rozkaz velitel'a alebo vladcu, lebo ak by
vojaci plienili bez prislusného rozkazu, boli by povinni korist' vratit, res-
pektive nahradit. Plieniaci vojaci tiezZ nesmu pachat nasilie a krutosti, na
o ich velitelia musia dozriet.6! Pravda, ustrazit vojakov plieniacich neja-
ké sidlo by bolo mozné iba ve'mi obmedzene, a preto mozno povazovat
Vitoriovo schval'ovanie (hoci nie vSeobecné) tohto druhu koristenia za
isty nedostatok jeho teoérie ius in bello.

59 De VITORIA, F. De los indios o del derecho de guerra de los espaioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 96-97. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

60 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrida, 1985, s. 97. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

61 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccién segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrta, 1985, s. 97-98. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.
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0 nehnutel'nej koristi Vitoria tvrdi, Ze je dovolené (vojensky) okupo-
vat’ nepriatel'ské tzemia s pevnostami a sidlami (mestami), ak je to po-
trebné na dosiahnutie kompenzacie za ujmu, Skody a naklady sp6sobené
nepriatel'om a/alebo ak je to uzitocné z vojenského hladiska, ked'ze to
vyznamne moze prispiet k vitazstvu. Vitoria vSak zaroven zdoraznil, ze
k potrestaniu nepriatela zmocnenim sa jeho (niektorych) nehnutelnosti
by sa malo pristtpit, iba ak je to primerané rozsahu nepriatel'om spdso-
benej ujmy, $kod a ndkladov, pri¢om je vzdy Ziaduce postupovat' s mier-
nost'ou.62

Vitoria mal pochybnost’ aj o tom, Ci je dovolené zdanit porazenych
nepriatel'ov, avsak rozptylil ju logickym argumentom, Ze zdanenie je pro-
striedkom kompenzacie ujmy, $kdd a nakladov spésobenych nepriatelom
spravodlivej strane, a preto takato forma jeho potrestania musi byt dovo-
lena, ako to vyplyva napriklad aj z 20. kapitoly starozdkonnej knihy Deu-
teronomium.63

Poslednd, deviata pochybnost Vitoriu sa tykala zavaznej otazky, Ci je
dovolené zosadit a nahradit porazenych nepriatel'skych vladcov, proti
ktorym sa viedla spravodliva vojna? Podl'a Vitoriu by to bol neprimerane
tvrdy trest, ktory by bolo moZné uplatnit iba vinimocne, a to vtedy, ak by
to bolo nevyhnutné pre udrzanie mieru a ak by i$lo o zosadenie tyran-
skych vladcov, ktori sa dopustili velkych ukrutnosti.¢* Vladu (dominium)
vladcov, aj nekrestanskych, totiz Vitoria (v nadvaznosti na Akvinského)
povazoval za ustanovenu vSeludskym prirodzenym pravom, a preto
vladcovia mohli byt zosadeni, iba ak sa zacali spravat v rozpore s tymto
pravom,% ¢omu zodpovedalo napriklad ich Vitoriom uvddzané branenie
mieru ¢i tyransky spésob vladnutia.

62 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s.98-99. Sepan Cuantos, n° 261. ISBN 968-452-
048-4.

63 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porria, 1985, s. 99. Sepan Cuantos, n° 261. ISBN 968-452-048-4.

64 De VITORIA, F. De los indios o del derecho de guerra de los espafioles sobre los barbaros.
Releccion segunda. In: F. de VITORIA. Relecciones del Estado, de los indios, y del derecho de
la guerra. 22 ed. México: Porrua, 1985, s. 100. Sepan Cuantos, n° 261. ISBN 968-452-048-
4.

65 De VITORIA, F. De los titulos no legitimos por los cuales los barbaros del nuevo mundo
pudieran venir a poder de los espafioles. In: F. de VITORIA. Relecciones del Estado, de los
indios, y del derecho de la guerra. 22 ed. México: Porria, 1985, s.57. Sepan Cuantos,
n°®261. ISBN 968-452-048-4; a De VITORIA, F. De los titulos legitimos por los cuales
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lus in bello sformulované Franciscom de Vitoriom je organickou sicastou
jeho Sirsej tedrie spravodlivej vojny a nadvazuje tak na jeho ponatie ius
ad bellum a ius post bellum. Tato teoria je v podstatnej miere koncipovana
z perspektivy spravodlivej strany, ktora od nespravodlivej strany utrpela
urcitd ujmu, pre ktoru proti nej (proti nespravodlivej strane) vedie spra-
vodlivil vojnu. Uvedené sa v Casti Vitoriovej tedrie spravodlivej vojny,
ktorou sa zaobera predkladany prispevok, prejavilo tym, Ze ius in bello,
sformulované a zdévodnené Vitoriom, upravuje spravanie prevazne iba
spravodlivej strany v spravodlivej vojne (od jej zaciatku do jej konca). Vi-
toria totiZ spravodlivi vojnu povazoval za sidny proces, v ktorom spra-
vodliva strana sudi nespravodlivd stranu, a pocital iba s mozZnostou, Ze
prva strana porazi druht stranu, a preto nie je prekvapujuce, Ze sa tak-
mer Uplne venoval iba tomu, ktoré vojenské akty mdzZe alebo nemdze
uskutocnovat spravodliva strana. Vzhl'adom na takéto chapanie spravod-
livej vojny nie je prekvapujuce, Ze Vitoria v uz prebiehajicej spravodlivej
vojne nezarucil bojujicim stranam Uplnu rovnost, respektive spravodli-
vej strane poskytol do istej miery vyhodnejsie a silnejSie postavenie ako
nespravodlivej strane. Vitoria sice stanovil, Ze potrestanie nespravodlivej
strany spravodlivou stranou ma byt primerané zavaznosti ujmy spdso-
benej prvou stranou druhej strane, no zarovei sformuloval pravidla, kto-
ré tato zasadu relativizovali, ked’ spravodlivej strane umoznil vymahat
nahradu nielen za ujmu, ale aj za Skody a naklady, ktoré jej vznikli v st-
vislosti s vedenim spravodlivej vojny, alebo ked' jej dovolil koristit hnu-
tel'né veci vo vacsom rozsahu, nez boli tito ujma, Skody a naklady, vy-
plienit dobyté mesto nespravodlivej strany ¢i zdanit porazent nespra-
vodlivi stranu.

Vitoriovo ius in bello sice nie je komplexné, no dotyka sa v zasade
vSetkych hlavnych aspektov prebiehajicej spravodlivej vojny, ako su ve-
rifikovana existencia spravodlivého dévodu na vojnu, ktora podporuje
spravodlivost’ (legitimitu, legalitu) pouZivania vojenskej sily (v réznych
situaciach) spravodlivou stranou proti nespravodlivej strane, usmrcova-
nie nepriatel'ov patriacich k vinnym a tych, ¢o boli nevinni, koristenie na
Uzemi nepriatel’a a iné.

pudieran venir los barbaros a poder de los espafioles. In: F. de VITORIA. Relecciones del
Estado, de los indios, y del derecho de la guerra. 22 ed. México: Porrua, 1985, s. 68-70.
Sepan Cuantos, n° 261. ISBN 968-452-048-4.

42 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2025, Volume XIIL, Issue 2, Pages 19-46 D (¢
https://sei.iuridica.truni.sk SOCIETAS

ISSN 1339-5467 IVRISPRVDENTIA

Pravidla Vitoriovho ius in bello spocivaji na eklektickej argumentacii,
vychadzajlcej najma zteolégie (a osobitne z Biblie) a rimskeho prava.
Zaroveinl su vtejto argumentacii vyrazne pritomné prirodzené pravo
ajeho urcity derivat - pravo narodov. Pre Vitoriu boli nim sformulované
pravidla ius in bello do znacnej miery prirodzené (prirodzene spravne),
a to z dvoch dévodov. Po prvé, zodpovedali tucelu, pre ktory sa mala viest
spravodliva vojna (potrestanie nespravodlivej strany spravodlivou stra-
nou, ziskanie mordalnej satisfakcie a materidlnej kompenzacie pre spra-
vodlivi stranu od nespravodlivej strany, nastolenie mieru a bezpecnosti
v medzinarodnych vztahoch a podobne). Po druhé, realisticky reflektova-
li typickd povahu vojny, napriklad nemozZnost tUplne sa vyhnut stratdm
na zivotoch ¢i majetku civilistov (nevinnych) pri uskutociiovani urcitych
vojenskych operacii spravodlivou stranou.

Vitoriovo ius in bello ma aj humanitarny rozmer, napriklad je po-
v§imnutiahodné, Ze zakazuje viest boje priamo (Umyselne) proti nepria-
telom patriacim k nevinnym aich majetku. Na druhej strane, stoji za
zmienku, Ze Vitoria pripustil vyrazne tvrdSie zaobchadzanie s nepriate-
I'om - nekrestanom ako s nepriatelom - krestanom; konkrétne, povazo-
val za dovolené zotrocit nekrestanskych vojnovych zajatcov, a to nielen
vinnych, ale aj nevinnych, a tieZ deti, ako aj popravit - ak by to bolo nevy-
hnutné, dokonca vsetkych - zajatych nekrestanskych vojakov. V tomto
smere sa Vitoria nevymanil zo stereotypnych predstav o istej nadrade-
nosti krestanov nad nekrestanskymi ,barbarmi, ktoré boli v jeho ¢asoch
bezné.

Napriek tomu, Ze z dneSného hl'adiska su niektoré Vitoriom sformu-
lované pravidla ius in bello problematické a ich zd6vodnenie Vitoriom by
dnes uz zvacésa nepostacovalo, je nesporné, Ze Vitoriova kategoricka po-
ziadavka (aspon pribliznej) primeranosti spravodlivej vojny zavaznosti
ujmy, pre ktoru sa vedie, a r6zne obmedzenia pouzitia vojenskej sily, kto-
ré stanovil, su do urcitej miery predobrazom moderného vojnového pra-
va. Zaroven vSak musime upozornit na skuto¢nost, Ze vyvoj ius in bello sa
po Vitoriovi postupne odklonil od chdpania spravodlivej vojny ako stude-
nia nespravodlivej strany spravodlivou stranou, ktoré implikovalo nad-
radenost druhej strany nad prvou, a smeroval k zaisteniu rovnopravnosti
bojujucich stran, kedze v prebiehajicej vojne (do jej skoncenia) nebolo
bezprostredne podstatné, ktora zo stran je spravodliva, ale to, aby faktic-
ké pouzivanie vojenskej sily oboma stranami, respektive ich celkové
spravanie bolo podriadené rovnakému rezimu.
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Critiquing Theoretical Approaches
to International Law:
Toward a Balanced International Legal Order

Nejat Dogan

Abstract: International law stands at the crossroads of power and princi-
ple. Realist, state-centric, and Kantian traditions all attempt to explain its
reach and its limits, yet each falls prey to characteristic blind spots. This
article surveys the three approaches in turn, showing how Realism’s focus
on survival dismisses law’s normative pull, how Statism prizes procedural
legitimacy at the expense of substantive justice, and how Kantian Idealism
risks licensing coercive interventions in the name of moral progress. Draw-
ing on primary texts and doctrinal illustrations, the paper argues that no
single paradigm provides an adequate blueprint for a durable world order.
Instead, their composite flaws reveal the pre-conditions any future synthe-
sis must meet: respect for individual rights, a realistic appraisal of power
constraints, and an institutional design capable of incremental evolution.
By mapping these limitations, the article lays the groundwork for later re-
search without advancing a new grand theory. The analysis proceeds in
three parts: first, a reconstruction of each approach’s core premises; sec-
ond, a critique calibrated to the dual concept of peace (negative and posi-
tive); and third, a conclusion that distils practical lessons while underlining
the continuing utility of the UN Charter and the IC] Statute as adaptable
legal scaffolds.

Key Words: International Law; Realism; State-centric Approach; Idealism;
Kantian Approach; Negative Peace; Positive Peace.

Introduction

Debates over war and peace routinely pivot on a single question: can in-
ternational law, forged in treaties and custom, tame the raw pursuit of
power that has marked interstate relations for centuries? Extreme an-
swers abound. Realists caution that law is a fragile facade, destined to
crumble when vital interests collide. State-centrists find reassurance in
procedural regularity yet shy away from demanding justice. Kantian
scholars, by contrast, hold out hope that a confederation of republics will
usher in perpetual peace, even if force must be deployed to midwife that
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order. Each tradition captures a genuine strand of experience, yet none
furnishes a complete account of how law operates (or fails to operate) in
the contemporary system. This article therefore adopts a more modest
purpose: to restate each approach in its strongest form, to expose its
most salient limitations, and to clarify why their combined weaknesses
have led many observers either to dismiss international law altogether or
to demand unrealistic leaps toward cosmopolitan governance.

In any discussion of peace and the role of law in shaping a peaceful
world, it is essential to clarify what we mean by peace - both to establish
a theoretical foundation and to engage with empirical realities. What is
peace, and what kind of peaceful world are we striving to create? It is one
thing to imagine a world without war, but quite another to define the na-
ture of the peace that emerges in its absence. Consider, for instance,
aworld in which all wars have ended: would that automatically consti-
tute peace? If such a world resembled the oppressive silence of 1941,
when no one had the strength to resist rising tyranny, can we truly call it
peace? Likewise, can an atmosphere in which people refrain from seek-
ing justice, where silence replaces accountability, or where individuals
rely passively on courts to assert their rights, be understood as peaceful?
Alternatively, consider a society where conformity reigns - where all in-
dividuals adhere to the same values, think alike, and act uniformly. Can
such homogeneity genuinely be equated with peace? These scenarios,
though only a few among many, illustrate the complexity of the concept
and caution against simplistic or superficial definitions.

To address this complexity, we can draw on Isaiah Berlin’s distinc-
tion in Two Concepts of Liberty and extend his dual framework to the
concept of peace.! Just as Berlin differentiates between negative and pos-
itive liberty, peace can likewise be understood in two dimensions: nega-
tive peace and positive peace. Negative peace refers to the absence of war,
coercion, or threats, while positive peace describes the presence of insti-
tutional arrangements that promote justice, socio-economic stability, and
collective well-being. In this sense, peace implies a just and stable social
order.2 The realization of such peace requires more than merely ensuring
the absence of conflict; it demands the establishment of stability across

1 BERLIN, I. Two Concepts of Liberty. In: I. BERLIN. Four Essays on Liberty. 15t ed. Oxford,
UK: Oxford University Press, 1969, pp. 118-172. ISBN 0-19-281034-0.

2 CLAUDE, L. L, Jr. Theoretical Approaches to National Security and World Order. In: J. N.
MOORE, F. S. TIPSON and R. F. TURNER, eds. National Security Law. 15t ed. Durham, NC:
Carolina Academic Press, 1990, pp. 31-32. ISBN 0-89089-367-5.
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economic and social domains, alongside the effective institutionalization
of justice.

This article builds on that conceptual foundation to evaluate three
dominant theoretical approaches to international law - realism, statism,
and idealism - in light of both empirical and normative standards. Rather
than proposing a new theoretical framework, the article seeks to diag-
nose the conceptual and normative shortcomings shared by these
schools of thought. Such groundwork, it is hoped, will sharpen subse-
quent inquiry without foreclosing creative solutions.

1 Realism and the realist approach to international law

At first glance, realism carries a name that suggests a sense of superiority
over other theories, as it claims to adopt a “realistic” approach to interna-
tional relations. Although the roots of realism can be traced back to Thu-
cydides’s History of the Peloponnesian War, it only emerged as the domi-
nant paradigm in the discipline of international relations after World
War IL.3 Several fundamental assumptions are central to understanding
realism’s approach to international law:#

+ Human nature is inherently evil.

4+ The primary actors in international politics are not individuals but
groups, with the state being the most significant actor within the sys-
tem.

4+ The international system is anarchic, meaning that there is no over-
arching authority above states. As aresult, no entity can guarantee
the survival of any state.

4+ Due to this anarchic structure, states are engaged in a constant
struggle for survival.

+ In light of this struggle for survival, security becomes the primary
concern of states, and states are perpetually driven to seek greater
power.

+ Consequently, national interest should guide a state’s foreign policy.

4+ There is no universal system of values or ethics that can be applied
uniformly to all states or peoples.

3 THUCYDIDES. History of the Peloponnesian War [online]. 2 ed. Harmondsworth, UK:
Penguin Books, 1972. 648 p. [cit. 2025-05-21]. Penguin Classics. ISBN 0-14-190939-0.
Available at: https://archive.org/details/historyofpelopo000thuc.

4+ MORGENTHAU, H.]. Politics among Nations: The Struggle for Power and Peace. 5% ed. New
York: Alfred A. Knopf, 1978, pp. 4-15. Borzoi Book. ISBN 0-394-50085-7.
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Realists, who adhere to these fundamental assumptions, naturally at-
tribute the relative stability of the international system not to law but to
balance of power.> Then, if any legal rule exists or is to be established, it is
not the result of mutual understanding among states or the existence of
a universal value system, but rather the product of shared interests. In-
deed, following 1945, classical realists emphasized the primacy of na-
tional interest, arguing that states should be guided not by legal princi-
ples but by the decisions of their leaders and the pursuit of national in-
terests. Meanwhile, structural (neo)realists contended that, due to the
anarchic nature of the international system, policymakers would inevita-
bly view international law with skepticism, as legal constraints could lim-
it a state’s ability to act in its own best interest in such an environment.®
In addition to theorists, many political leaders have also advocated for
this realist approach to international law. The following section will pro-
vide examples of realist theorists who have shaped this perspective.

For instance, in his seminal work Politics among Nations, Hans ].
Morgenthau argues that the legislative, judicial, and executive functions
of international law are fundamentally inadequate.” Regarding legisla-
tion, Morgenthau asserts that:

#+ There is no central legislative body (authority);
+ The legislative function is decentralized rather than centralized; and
+ There is no authoritative body to interpret the law.

Unlike domestic politics, the international political system lacks
a competent authority capable of creating law. Ultimately, only states
possess the power to make law, and there is no higher authority above
them. In other words, due to the anarchic nature of the international sys-
tem, only states can create legal norms, and such norms can only be es-
tablished with the consent of states. Therefore, the system is decentral-
ized rather than centralized. Additionally, the authority to interpret in-
ternational law rests solely with states.

5 See, for example, WALT, S. M. Alliance Formation and the Balance of World Power. Inter-
national Security [online]. 1985, vol. 9, no. 4, pp. 5-6 [cit. 2025-05-21]. ISSN 1531-4804.
Available at: https://doi.org/10.2307/2538540.

6 As neorealism’s founding father, Waltz said: “National politics is the realm of authority, of

administration, and of law. International politics is the realm of power, of struggle, and of

accommodation.” WALTZ, K. N. Theory of International Politics. 15t ed. Reading, MA: Addi-
son-Wesley Publishing Company, 1979, p. 113. ISBN 0-201-08349-3.

MORGENTHAU, H. ]. Politics among Nations: The Struggle for Power and Peace. 5t ed. New

York: Alfred A. Knopf, 1978. 650 p. Borzoi Book. ISBN 0-394-50085-7.
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Regarding the judicial function, Morgenthau identifies three major
deficiencies within the international legal system. First, there is no sys-
tem of compulsory jurisdiction. The International Court of Justice (IC])
can only adjudicate cases involving states that have explicitly consented
to its jurisdiction. Second, there is no hierarchical structure among courts
within the international system. It remains unclear whether the IC] holds
superior authority over national courts. Given the absence of compulsory
jurisdiction, defending the ICJ]’s supremacy is challenging, and this ambi-
guity continues to persist. Third, the principle of judicial precedent (stare
decisis) does not exist in international law. The IC] is not bound by its
previous rulings and it may decide cases independently of its past deci-
sions. In contrast, domestic legal systems typically adhere to the princi-
ple of precedent, allowing individuals and legal practitioners to predict
judicial outcomes with greater certainty in specific cases.

With respect to the executive function, Morgenthau emphasizes that
international law lacks an effective enforcement mechanism to monitor
compliance and, if necessary, compel states to adhere to legal norms. In
domestic systems, law enforcement agencies are responsible for ensur-
ing the application and enforcement of legal rules. However, in the inter-
national system, the United Nations (UN) lacks comparable enforcement
powers, and states are generally reluctant to assume such arole them-
selves. Given these deficiencies in international law, states engaged in
a continuous struggle for survival cannot afford to entrust crucial deci-
sions affecting international politics to legal institutions. The absence of
a supreme authority capable of creating and enforcing law further under-
scores the limitations of international law in regulating state behavior.

For this reason, according to the realist approach, states must active-
ly intervene in the policy-making process to secure the most favorable
outcomes for themselves. Moreover, since the principle of judicial prece-
dent is not applied in international law, rendering the decisions of the IC]
unpredictable, states find it difficult to reach a consensus on accepting
the Court’s compulsory jurisdiction or to place full trust in its authority.
The IC] has been granted the discretion to create and interpret legal
norms as it deems appropriate. Due to these factors, Morgenthau argues
that the most effective means of maintaining order in the international
system lies in the establishment and preservation of a balance of power.
As he said, “the balance of power and policies aiming at its preservation
are not only inevitable, but an essential stabilizing factor in a society of
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sovereign nations.”8 In his view, effective diplomacy should prioritize the
implementation of this balance of power rather than constraining state
behavior through adherence to international legal obligations.

In another seminal work, The Decline of Democratic Politics, Morgen-
thau articulates a realist theory that he terms the functional theory of
law. Within this framework, he identifies three key weaknesses of positiv-
ist international law.° First, he contends that law can only function effec-
tively within an established ethical or moral framework. While domestic
political systems provide such an ethical foundation, international poli-
tics lacks this common moral basis. Morgenthau asserts that law can only
be created on the foundation of a shared understanding of moral values
and norms. Since no such universal moral consensus exists in the inter-
national system, the formation of a coherent body of international law is,
in his view, impossible. He further argues that efforts to establish such
alegal framework and compel nations to respect it are ultimately futile.
Each nation possesses its own distinct moral and ethical system, and as
long as there is a conflict between these domestic moral values and the
legal norms imposed at the international level, states will be unwilling to
fully comply with international law.

Second, international law fails to account for the sociological condi-
tions that characterize the international system. Domestic politics is
grounded in power dynamics, where various social groups compete to
enhance their influence within the system and thereby maximize their
interests. The international system operates in asimilar fashion, with
states engaged in an ongoing struggle for power. However, international
law overlooks this fundamental reality, instead presuming the existence
of a peaceful environment where states can coexist harmoniously. Fur-
thermore, international law treats all states as equals, yet such equality
does not reflect the actual structure of the international system. The very
essence of international politics revolves around the inherent inequali-
ties among states.

Third, positivist legal theory, by recognizing only written law as val-
id, fails to acknowledge that not all codified laws possess genuine legal

8 MORGENTHAU, H. J. Politics among Nations: The Struggle for Power and Peace [online].
1sted. New York: Alfred A. Knopf, 1949, p. 125 [cit. 2025-05-21]. Borzoi Book. Available
at: https://archive.org/details/in.ernet.dli.2015.74487.

9 MORGENTHAU, H. J. The Decline of Democratic Politics. 15t ed. Chicago, IL: University of
Chicago Press, 1962, pp. 289-296. Politics in the Twentieth Century, vol. 1. ISBN 0-226-
53821-4.
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authority, while certain unwritten norms within the social sphere can ex-
ert significant legal influence. Consequently, the “consent theory” - which
holds that states are bound solely by legal obligations to which they have
explicitly provided written consent - is, to some extent, fundamentally
flawed. This perspective overlooks the complex ways in which customary
practices, normative expectations, and unwritten rules shape the beha-
vior of states in the international arena. Morgenthau likewise notes that
“the interminable and quite sterile discussions on the foundation of the
binding force of international law are evidence of this word-juggling,
since this is a problem which, as defined in the positivist terms of mutual
consent and the like, is contradictory in itself, and hence insoluble within
the framework of positivism. The foundation of the binding force of ‘posi-
tive’ law can logically be found, not in this ‘positive’ law itself, but only
outside it.”10

Besides Morgenthau, Edward Hallett Carr also reflected on the inter-
action between law and politics. In his influential book, The Twenty Years’
Crisis, Carr highlights the weaknesses of the international legal system.
Similar to Morgenthau’s ideas discussed earlier, Carr emphasizes the de-
ficiencies of international law in terms of legislation, enforcement, and
adjudication. The international system lacks an authority capable of both
creating international law and enforcing it through sanctions. Additional-
ly, there is no system of compulsory jurisdiction in international law.

Carr argues that the supremacy of treaties and the principle of pacta
sunt servanda - the notion that treaties must be upheld - are neither an
existing reality nor principles that should necessarily be maintained.
States often invoke the rebus sic stantibus principle and the doctrine of
necessity to absolve themselves of international obligations. Under the
rebus sic stantibus principle, states claim that significant changes have
occurred in the conditions under which they signed a treaty, rendering
them unable to fulfill their obligations. Similarly, states may argue that
certain rules should be disregarded when necessary to ensure the sur-
vival of the state and nation, which is referred to as raison d’état.1!

10 MORGENTHAU, H. ]. The Decline of Democratic Politics. 1t ed. Chicago, IL: University of
Chicago Press, 1962, p. 291. Politics in the Twentieth Century, vol. 1. ISBN 0-226-53821-
4.

11 CARR, E. H. The Twenty Years’ Crisis: 1919 - 1939: An Introduction to the Study of Interna-
tional Relations [online]. 2" ed. London: Macmillan, 1946, pp. 181-182 [cit. 2025-05-21].
ISBN 978-1-349-15208-7. Available at: https://doi.org/10.1007 /978-1-349-15208-7.
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Carr rejects an idealistic approach to world politics and criticizes the
excessive optimism of liberalism. He both disputes the liberal belief that
national interests can be harmonized and dismisses the relevance of the
invisible hand theory in international relations. Peaceful change can only
be achieved through a combination of power politics and law. In this
view, a state that has the necessary power and aspires to a dominant role
within the system should have its legitimate rights recognized. Law,
therefore, should be defined at the intersection of morality and power,
and only to the extent that these elements converge.12

Following World War 1], realism gained prominence as the dominant
perspective in international relations, promoting a pragmatic and inter-
est-driven approach to international law. This outlook was particularly
influential among American diplomats and policymakers, as reflected in
the writings of George F. Kennan and Dean Acheson, both of whom ex-
pressed skepticism toward legal idealism and emphasized the primacy of
power and security considerations in postwar diplomacy.13

In summary, realists approach international law with deep skepti-
cism. They argue that it suffers from structural shortcomings, particular-
ly the absence of centralized legislative, judicial, and enforcement institu-
tions, which makes it unreliable for securing state interests. Even if rec-
ognized as genuine law, realists contend that international law becomes
problematic when it constrains a state’s pursuit of power and survival.
For this reason, they oppose the creation of a comprehensive interna-
tional legal order or a central authority. In addition, they assert that, un-
like domestic systems, the international realm lacks the common values
necessary to support a unified legal framework. Before turning to the
state-centric and idealist approaches, this paper offers a critical reflec-
tion on the Realist perspective.

12 CARR, E. H. The Twenty Years’ Crisis: 1919 - 1939: An Introduction to the Study of Interna-
tional Relations [online]. 2" ed. London: Macmillan, 1946, pp.43-46 [cit. 2025-05-21].
ISBN 978-1-349-15208-7. Available at: https://doi.org/10.1007/978-1-349-15208-7.

13 See ACHESON, D. Remarks by the Honorable Dean Acheson. Proceedings of the American
Society of International Law at Its Annual Meeting [online]. 1963, vol. 57, p. 17 [cit. 2025-
05-21]. ISSN 2328-4234. Available at: https://doi.org/10.1017/s0272503700029426;
KENNAN, G. F. American Diplomacy. 60t ed. Chicago: University of Chicago Press, 2012.
192 p. ISBN 978-0-226-43148-2; and KENNAN, G. F. Morality and Foreign Policy. Foreign
Affairs [online]. 1985, vol. 64, no. 2, p. 207 [cit. 2025-05-21]. ISSN 2327-7793. Available
at: https://doi.org/10.2307/20042569.
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2 Critique of the realist approach

First, the excessive pessimism of realists must be highlighted. According
to realists, the international system is characterized by an unchanging -
and perhaps unchangeable - anarchic structure.1* This pessimism inevi-
tably leads them to conclude that, like other institutions, international
law cannot alter the fundamental characteristics of the international sys-
tem and international politics. Furthermore, despite their claim that in-
ternational and domestic politics are entirely separate spheres, realists
paradoxically compare the two, using their conclusions to justify the re-
jection of international law. They expect international law to function
similarly to domestic law, with distinct legislative, executive, and judicial
branches. Since no single superior authority exists in the international
sphere to create, enforce, and sanction violations of legal norms, they ar-
gue that an international legal system does not truly exist. From this per-
spective, legal rules in the international arena exist solely because states
consent to them, and their continued validity depends on this consent.
Moreover, states are free to invoke these rules when it aligns with their
interests and to disregard them when it does not.

However, both the international arena and international law possess
a sui generis nature. This fundamental flaw in the realist argument be-
comes evident when examining another of their claims - the assertion
that even if international law were possible, it would not be desirable.
Rather than merely rejecting international law on the grounds of its im-
possibility, realists attempt to demonstrate that it cannot be realized be-
cause they do not perceive it as something inherently valuable. In reality,
the absence of a superior authority above states does not negate the fact
that, as Louis Henkin rightly argues, “almost all nations observe almost
all principles of international law and almost all of their obligations al-
most all of the time.”!5 Moreover, the lack of compulsory jurisdiction
does not imply the non-existence of international law. Coercion and pres-
sure on states would hinder the establishment of positive peace.

From an ethical standpoint, realism is also problematic. It dismisses
the role of individuals in the international system and insists that policy

14 GILPIN, R. War and Change in World Politics [online]. 1sted. Cambridge, UK: Cambridge
University Press, 1981, pp. 9, 48-50 [cit. 2025-05-21]. ISBN 978-0-511-66426-7. Availa-
ble at: https://doi.org/10.1017 /cb09780511664267.

15 HENKIN, L. How Nations Behave: Law and Foreign Policy. 2" ed. New York: Columbia Uni-
versity Press. 1979, p. 47. ISBN 0-231-04757-6.
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should be guided by the concept of national interest - a notion that can-
not be objectively defined or universally proven. Ultimately, however,
global peace may be achieved by cultivating individuals who are auton-
omous, capable of realizing their potential, and committed to mutual un-
derstanding. In the political sphere, the realist legal approach risks
providing policymakers with justifications for pursuing confrontational
or aggressive foreign policies.

3 The state-centric approach to international law (statism/legalism)

Although there are certain parallels between the state-centric (statist/
legalist) approach to international law and the realist approach, these
perspectives diverge on several critical points. Both approaches agree
that the state is the primary actor in the international system. Conse-
quently, concepts such as “state interest” and “national interest” hold
significant importance in both frameworks, with each emphasize the
state rather than the individual as the focal point in value-based assess-
ments.

However, the state-centric approach does not share the extreme pes-
simism characteristic of realism. Therefore, it can be concluded that “all
realists are statists, but not all statists are realists.”1¢ Naturally, these dif-
ferences also shape how each approach views international law. To illus-
trate the state-centric perspective, the following section examines the
contributions of Hedley Bull and Thomas M. Franck.

Hedley Bull, widely regarded as a leading figure of the British School
(English School), argues in his seminal work The Anarchical Society that
while anarchy is the fundamental characteristic of the international sys-
tem, this does not preclude the existence of an international society. As
he writes, “order is part of the historical record of international relations;
and in particular, that modern states have formed, and continue to form,
not only a system of states but also an international society.”17 This socie-
ty, as Bull both analyzes and advocates, is fundamentally asociety of
states. Bull maintains that the state remains the central actor in the in-
ternational system, and any meaningful development must occur within

16 TESON, F. R. The Kantian Theory of International Law. Columbia Law Review [online].
1992, vol. 92, no. 1, p. 72 [cit. 2025-05-21]. ISSN 1945-2268. Available at: https://doi.org/
10.2307/1123025.

17 BULL, H. The Anarchical Society: A Study of Order in World Politics. 3'4 ed. Basingstoke;
New York: Palgrave Macmillan, 2002, pp. 22-23. ISBN 978-0-333-98587-8.
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this established framework. In his view, the foremost concern for states
is not the pursuit of justice, but the preservation of stability and order.

Bull’s analysis focuses on how such relative stability can be sustained
within an inherently anarchic environment. Among the mechanisms that
support this stability, the balance of power plays a crucial role. Interna-
tional law, too, serves as avital instrument in maintaining order. Alt-
hough Bull does not contend that international law alone is capable of
creating a fully ordered society of states, he considers it one of the essen-
tial pillars upon which such a system can be built. Bull does not believe
that international law alone can establish a well-ordered society of states
at this stage of history, however, he regards it as one of the foundational
pillars of such asystem. Bull's approach is sometimes classified under
either Realist or Liberal theory, since he recognizes the condition of an-
archy but also emphasizes that states operate within a norm-governed
international society. Reflecting this view, Brown and Ainley write that
Bull’s theory “takes place under conditions of anarchy, but in an ‘anar-
chical society’; states act within a system of norms which, most of the
time, they regard as constraining.”18 This captures both the Realist focus
on anarchy and state interest, and the Liberal recognition of rules and ob-
ligations. Given that it eschews both the deep pessimism of realism and
the individual-centered focus of liberal theories, this approach aligns
more readily with the statist/legalist tradition.

Thomas M. Franck is another prominent scholar who represents the
state-centric approach to international law. In his influential work The
Power of Legitimacy among Nations, Franck poses the critical question of
why states follow weak rules. In response, he argues that states respect
international law because of the legitimacy embedded within the interna-
tional system. According to Franck, legitimacy fundamentally stems from
the belief that a specific legal rule has been created in accordance with an
established legal process.1? Thus, it can be concluded that Franck concep-
tualizes legitimacy primarily through the lens of legal processes. Howev-
er, similar to Bull’s ideas, Franck also incorporates the notion of a com-
munity of states in his analysis. He contends that states seek membership
in this community - or at the very least, wish to avoid exclusion from it -

18 BROWN, Ch. and K. AINLEY. Understanding International Relations. 34 ed. Basingstoke;
New York: Palgrave Macmillan, 2005, p. 51. ISBN 978-1-4039-4664-5.

19 FRANCK, T. M. The Power of Legitimacy among Nations [online]. 1sted. New York: Oxford
University Press, 1990, p. 24 [cit. 2025-05-21]. ISBN 978-0-19-772024-0. Available at:
https://doi.org/10.1093/0s0/9780195061789.001.0001.
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which explains why even the most powerful states demonstrate respect
for international rules.

Franck identifies four key indicators by which the legitimacy of in-
ternational legal rules can be assessed: determinacy, symbolic validation,
coherence, and adherence. Determinacy refers to the clarity and precision
of alegal rule. The more clearly a rule defines its scope and application,
the more likely it is to encourage compliance. Franck cautions against
both vagueness and oversimplification, calling for “sophist rules” that are
nuanced yet understandable. For example, he criticizes Article 2(4) of the
UN Charter for lacking determinacy due to its ambiguity about the per-
missible use of force. Symbolic validation concerns the use of meaningful
symbols such as the UN flag to reinforce legal authority. Symbols, howev-
er, only enhance legitimacy when they reflect the actual credibility and
effectiveness of the institution they represent; otherwise, they risk be-
coming hollow. Coherence requires both internal consistency within
arule and external harmony with related legal norms and precedents.
A rule gains legitimacy when its purpose aligns with its application and
fits within the broader legal system. Finally, adherence involves conform-
ity with the recognized procedures and normative hierarchies that gov-
ern lawmaking. New rules must be created and interpreted in a way that
respects foundational instruments such as the UN Charter. In short, legit-
imacy stems not just from a rule’s content but also from how it is embed-
ded in, and validated by, the legal system as a whole.20

In addition to explaining how the legitimacy of international rules is
determined, Franck also argues that the international legal system
should be grounded in the criterion of legitimacy rather than justice. To
support this claim, he offers two key reasons: operational and theoretical.
The operational reason posits that justice holds relevance and meaning
primarily in relationships between individuals, making the pursuit of jus-
tice more appropriate within domestic legal systems rather than in the
international arena. The theoretical reason acknowledges that, although
there is a connection between justice and legitimacy, they are fundamen-
tally distinct concepts. Consequently, much like Bull, Franck contends
that the primary concern of states within the international system should

20 FRANCK, T. M. The Power of Legitimacy among Nations [online]. 1sted. New York: Oxford
University Press, 1990, pp. 31, 92, 127, 147-148, 184 [cit. 2025-05-21]. ISBN 978-0-19-
772024-0. Available at: https://doi.org/10.1093/0s0/9780195061789.001.0001.
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not be the realization of justice but rather the maintenance of legitimacy
and international order.

4 Critique of the state-centric approach

The state-centric approach to international law may offer a methodologi-
cal advance over realism, but it still requires critical examination, partic-
ularly regarding its potential to support global peace. It retains realism'’s
state-centered worldview and the ethic of raison d’état, thereby exclud-
ing individual ethics and limiting engagement with human rights and
humanitarian law.

Bull’s insight into the coexistence of anarchy and society in interna-
tional relations is valuable, yet his broader theory poses challenges. His
“society of states” not only rests on state primacy but also implicitly en-
dorses a selective, aristocratic international order. In this framework, on-
ly certain civilizations are represented, narrowing the concept’s inclusivi-
ty and limiting its contribution to legal development. Moreover, Bull’s
complete exclusion of justice from international law is difficult to defend.

Franck’s theory of legitimacy provides important insights but also
requires critical scrutiny. First, he links legitimacy to procedural compli-
ance - rules created through existing norms are seen as binding. Yet this
view neglects the intentions of political leaders and overlooks historical
cases where procedurally legitimate regimes coexisted with profound
injustice. This highlights a weakness in his framework: procedural legit-
imacy alone may not sustain the moral authority of law. Second, Franck
presumes a stable system of rules accepted by states, but such consensus
is far from certain. Even if such a system exists, he does not address how
it evolves. This omission excludes legal transformation and ignores the
dynamic nature of law. Events like the Nuremberg and Tokyo trials and
the recognition of individual criminal responsibility in international law
demonstrate that legal change is both real and necessary. Third, Franck’s
criteria for legitimacy (determinacy, symbolic validation, coherence, and
adherence) are inherently subjective. States may interpret these differ-
ently, resulting in competing understandings of legitimacy and weaken-
ing the framework’s universality. Fourth, like Bull, Franck adopts the log-
ic of a society of states guided by raison d’état. By excluding individuals
and their ethical claims, his theory risks alienating the broader human
community, undermining international law’s legitimacy and reach. Fifth,
Franck omits justice as a foundational component of legitimacy. While he
admits that legitimacy is “a crucial factor [...] in the capacity of any rule to
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secure compliance when, as in the international system, there are no oth-
er compliance-inducing mechanisms,”?! he fails to integrate justice into
his theory. This inconsistency undermines his argument and leaves a sig-
nificant gap.

In conclusion, the state-centric approach has serious limitations.
Without integrating justice - especially in its positive social and econom-
ic dimensions - it cannot offer a sustainable path to global peace. A selec-
tive society of states may succeed in coordinating on issues such as
health, communication, or the environment, but it cannot create a com-
prehensive and enduring legal order that reflects the moral aspirations of
humanity.

5 Idealism and the Kantian approach to international law

There are scholars, policymakers, and legal experts who criticize both re-
alism and the state-centric legal approach, advocating instead for
grounding international law fundamentally in liberalism. In contrast to
the realist and statist paradigms, liberal thinkers emphasize a different
set of premises about how law and cooperation operate globally. The
core assumptions of the liberal approach to international relations can be
summarized as follows:22

4+ Human nature is inherently good, and human beings are capable of
moral and intellectual improvement.

+ Environmental conditions contribute to aggression or malevolent
behavior in individuals.

+ Both individuals and environmental conditions - and, consequently,
the international system as a whole - can evolve and improve over
time.

4+ Progress can be achieved through the application of reason and the
establishment of effective institutions.

+ While conflict exists among states, there is also significant potential
for cooperation, and this potential can be expanded through deliber-
ate efforts.

21 FRANCK, T. M. Legitimacy in the International System. American Journal of International
Law [online]. 1988, vol. 82, no. 4, p. 706 [cit. 2025-05-21]. ISSN 2161-7953. Available at:
https://doi.org/10.2307/2203510.

22 See, for example, MORAVCSIK, A. Taking Preferences Seriously: A Liberal Theory of Inter-
national Politics. International Organization [online]. 1997, vol. 51, no. 4, pp. 516-524 [cit.
2025-05-21]. ISSN 1531-5088. Available at: https://doi.org/10.1162/002081897550447.
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4 Foreign policy and domestic policy are interconnected and influence
one another.

4 Individuals and institutions are important actors within the interna-
tional system, alongside states.

4+ The existence of universal ethical values can be acknowledged and
upheld in international relations.

However, divergent interpretations of liberalism’s core assumptions
have led international relations and legal scholars to develop multiple
strands of liberal thought. As such, liberalism in these disciplines cannot
be regarded as a single, unified doctrine. Among these strands, idealism -
often viewed as the most ambitious or even naive form - offers the most
radical expression of liberal principles. The following discussion will
therefore focus on the Kantian approach to international law, a distinct
manifestation of idealist thinking within legal theory.

Since the 1990s, Kantian thinkers such as Anne-Marie Slaughter
(Burley) and Fernando R. Tesdn have been particularly active and influ-
ential in the field of international law. According to these scholars, at this
stage in history, any theory of international law should be based not on
the state or state-centered ethics but on the individual and individual
ethics. The starting point for explaining such an approach can be found in
Kant’s political writings. This legal perspective seeks to link domestic
politics with international politics, rejecting the realist notion that con-
siders these two realms as entirely separate. The “black box” metaphor,
often used to describe realist thinking, should be set aside. In this era,
states can no longer be viewed as black boxes.23 Developments and atti-
tudes within states’ domestic politics have influenced and will continue
to influence their approach to international law.

Kantian international legal scholars frequently refer to Kant’s essay
Perpetual Peace, where he outlines certain preliminary and definitive
conditions for achieving peace in the international system. Idealist legal
scholars and international relations experts interpret these preliminary
and definitive conditions as political recommendations in their efforts to
develop a new approach to international law. According to Kant’s prelim-

23 For the “black box” metaphor see, for example, TALIAFERRO, J. W,, S. E. LOBELL and N. M.
RIPSMAN. Introduction: Neoclassical Realism, the State, and Foreign Policy. In: S. E. LO-
BELL, N. M. RIPSMAN and ]J. W. TALIAFERRO, eds. Neoclassical Realism, the State, and For-
eign Policy [online]. 1sted. Cambridge, UK: Cambridge University Press, 2009, pp. 17-18
[cit. 2025-05-21]. ISBN 978-0-511-81186-9. Available at: https://doi.org/10.1017 /cbo97
80511811869.001.
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inary conditions, the international system must adhere to the following
principles:24

No peace treaty that implicitly contains conditions for a future war
should be considered valid.

No independent state, whether large or small, should be acquired by
another state through inheritance, exchange, purchase, or gift.
Standing armies should be gradually abolished.

No state should incur debt for purposes related to its foreign affairs.
No state should forcibly interfere in the constitution and governance
of another state.

No state should commit acts during war that would undermine mu-
tual trust, making future peace impossible.

- FHEFE O+ F

Some realist thinkers argue that Kant believed the mere adherence
to international rules, particularly his preliminary articles, would suffice
to establish a just and peaceful order. These critiques point to the proce-
dural and legalistic optimism in Kant’s early conditions, which they view
as insufficient to account for power politics and strategic behavior.2>
However, as Tes6n emphasizes, limiting the discussion to these points
risks equating Kant’s approach with the state-centric perspective. As
their name implies, these are only preliminary provisions designed to
pave the way for lasting peace within the system. For idealists, the estab-
lishment of a new political and legal framework also requires adherence
to Kant’s definitive conditions. According to these conditions:26

+ All states must have republican constitutions;
+ International law must be grounded in afederation of free states;
and

24 KANT, 1. Toward Perpetual Peace: A Philosophical Sketch. In: P. KLEINGELD, ed. Toward
Perpetual Peace and Other Writings on Politics, Peace, and History: Immanuel Kant
[online]. 15t ed. New Haven: Yale University Press, 2006, pp. 67-71 [cit. 2025-05-21]. Re-
thinking the Western Tradition. ISBN 978-0-300-12810-9. Available at: https://doi.org/
10.12987/9780300128109-012.

25 See, for example, DOYLE, M. W. Liberalism and World Politics. American Political Science
Review [online]. 1986, vol. 80, no. 4, pp. 1158-1161 [cit. 2025-05-21]. ISSN 1537-5943.
Available at: https://doi.org/10.2307/1960861.

26 KANT, I. Toward Perpetual Peace: A Philosophical Sketch. In: P. KLEINGELD, ed. Toward
Perpetual Peace and Other Writings on Politics, Peace, and History: Immanuel Kant
[online]. 15t ed. New Haven: Yale University Press, 2006, pp. 74-85 [cit. 2025-05-21]. Re-
thinking the Western Tradition. ISBN 978-0-300-12810-9. Available at: https://doi.org/
10.12987,/9780300128109-012.
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4 Cosmopolitan law should be limited to the principles of universal
hospitality.

According to Kant, domestic and international politics cannot be iso-
lated from one another. A civil constitution is essential for a state, and
republican states are relatively more peaceful for at least two reasons.
First, in a republican regime, politicians must obtain the consent of the
people before engaging in war. The public, aware that they will bear the
costs of war through their resources and lives, is less likely to support
military conflicts. As a result, gaining public approval is not easy, making
it relatively difficult for a republican regime to initiate war. Second, citi-
zens who respect the rights of individuals within their own country will
inevitably respect the free will of individuals in other republics. In other
words, republics externalize their core values and principles.

Since the 1990s, scholars such as Michael Doyle, Bruce Russett, and
John M. Owen have argued that republics have not waged war against
one another for the past two centuries, thus supporting the democratic
peace theory.?” According to this perspective, Kant was correct in assert-
ing that domestic politics influences international politics. Democracies
have succeeded in creating a unique peace among themselves, and once
all states in the system become democratic, world peace will inevitably
be achieved. In fact, Kant believed that republican states (and the confed-
eration they form) could embody and fulfill his categorical imperatives.
These imperatives include the following:28

4+ Individuals must act according to the principle of universalizability -
that is, the ethical principles governing their behavior should be ap-
plicable universally;

4+ Individuals must regard each other not merely as means to an end
but as ends in themselves;

4 Individuals must create a society in which both individual and collec-
tive moral autonomy are respected and upheld.

27 See, for example, OWEN, ]. M. How Liberalism Produces Democratic Peace. International
Security [online]. 1994, vol. 19, no. 2, pp.87-125 [cit. 2025-05-21]. ISSN 1531-4804.
Available at: https://doi.org/10.2307/2539197.

28 GREGOR, M. ed. Kant: Groundwork of the Metaphysics of Morals [online]. 15t ed. Cambridge,
UK: Cambridge University Press, 1998. 76 p. [cit. 2025-05-21]. Cambridge Texts in the
History of Philosophy. ISBN 978-0-511-80959-0. Available at: https://doi.org/10.1017/
cb09780511809590.
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What specific policy recommendations can be made to realize a Kant-
ian understanding of law? For example, Anne-Marie Slaughter (Burley)
published works on liberal internationalism and the Act of State doctrine.
Slaughter argues that a liberal state should treat other liberal states dif-
ferently from non-liberal states. Accordingly, she seeks to develop
a transnational legal theory that focuses not only on the relationship be-
tween states and individuals but also on interactions among individuals
themselves. From this perspective, the courts of a liberal state should ap-
ply domestic law in disputes involving both their own citizens and indi-
viduals from other liberal states, as well as in cases between individuals
from different liberal states. This would create a distinct “legal zone”
among liberal states. Conversely, courts should refuse to adjudicate dis-
putes between citizens of liberal and non-liberal states. Such relation-
ships would be considered outside the scope of legal jurisdiction, with
any arising issues to be resolved through political means.

The Act of State doctrine can play a role in this process. According to
this doctrine, State A cannot try State B in its own courts for actions car-
ried out by State B under its sovereign authority within its own territory.
This principle, which asserts that courts should not and cannot intervene
in political matters, provides governments with the flexibility to resolve
disputes through diplomatic channels. Slaughter believes that this policy
would gradually exclude non-liberal states from the legal zone and pres-
sure them to comply with rules established by liberal states.2? The Euro-
pean Union is widely recognized as a paradigmatic example of legalized
and constitutionalized international cooperation. The creation of this
specific legal zone illustrates the liberal vision of supranational govern-
ance anchored in law. As Slaughter and her colleagues observe, “much
institutionalized cooperation has taken an increasingly ‘legalized,” ‘judi-
cialized’ or constitutional form. The most striking story in this regard
remains ‘the community of law’ constructed by the European Court of
Justice together with national courts of the European member states.”30

29 BURLEY, A.-M. Law among Liberal States: Liberal Internationalism and the Act of State
Doctrine. Columbia Law Review [online]. 1992, vol. 92, no. 8, pp. 1907-1996 [cit. 2025-05-
21]. ISSN 1945-2268. Available at: https://doi.org/10.2307/1123016.

30 SLAUGHTER, A.-M., A. S. TULUMELLO and S. WOOD. International Law and International
Relations Theory: A New Generation of Interdisciplinary Scholarship. American Journal of
International Law [online]. 1998, vol. 92, no. 3, p. 370 [cit. 2025-05-21]. ISSN 2161-7953.
Available at: https://doi.org/10.2307/2997914.

64 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2025, Volume XIIL, Issue 2, Pages 47-73 D (¢
https://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Another significant scholar who seeks to define and develop the
Kantian approach to international law is Fernando R. Tes6n. He challeng-
es the idea that states consent to law merely out of self-interest and high-
lights the parallels between the realist approach in international rela-
tions and legal positivism. Rejecting realism’s claim that international
ethics and universal common values cannot exist, Teson concludes that
“realism, which is both ethically and theoretically flawed, must be reject-
ed.”31 He argues that a new legal approach can be grounded in Kant’s ide-
as and explains that its defining characteristic is its foundation in “nor-
mative individualism.”32 Believing that Kant had anticipated the ad-
vancements in human rights that emerged in the 20%* Century, Teson as-
serts that this legal approach also provides concrete policy recommenda-
tions that can be implemented in the current international system. Ac-
cordingly, Tesén calls for the following measures: compulsory jurisdic-
tion in international law, restricting the membership in the United Na-
tions to democratic states, and the establishment of an international so-
ciety composed of “free states.”33

6 Critique of the Kantian approach

The Kantian approach to international law has several aspects that war-
rant criticism. Although based on the individual and ethics, it overlooks
the importance of existing systemic structures. A sound legal approach
must consider the interaction between system and actor, and the recip-
rocal influence between structures and individuals. Ignoring the anarchic
nature of the international system and the role of the state, the Kantian
approach ascribes undue faith in individual capacity and intentions.

Liberalism should account for both the strengths and limitations of
individuals. Although Kant centers his theory on the individual, he is not
naively optimistic. He notes, “the human being is an animal which, when
he lives among others of his own species, needs a master,” adding that

31 TESON, F. R. Realism and Kantianism in International Law. Proceedings of the Annual
Meeting (American Society of International Law) [online]. 1992, vol. 86, pp. 113-116 [cit.
2025-05-21]. ISSN 2169-1118. Available at: https://doi.org/10.1017/s02725037000944
41.

32TESON, F. R. The Kantian Theory of International Law. Columbia Law Review [online].
1992, vol. 92, no. 1, p. 54 [cit. 2025-05-21]. ISSN 1945-2268. Available at: https://doi.org/
10.2307/1123025.

33TESON, F. R. The Kantian Theory of International Law. Columbia Law Review [online].
1992, vol. 92, no. 1, pp. 99-102 [cit. 2025-05-21]. ISSN 1945-2268. Available at: https://
doi.org/10.2307/1123025.
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this master “must also be found in the human species.”3* Nonetheless,
Kantian and idealist thinkers often draw overly optimistic conclusions,
assuming that institutional reform alone can resolve systemic problems.
As John Mearsheimer argues, liberal institutionalism wrongly assumes
that human-designed institutions can constrain power politics in an an-
archic world.35

The belief that a society of democratic states can achieve perpetual
peace should also be questioned. Kant’s republican regime may not cor-
respond to today’s procedural democracies. Moreover, Kant himself
acknowledged that peace would be the result of a long historical process.
Wars would still occur, and lessons would be necessary. He writes: “if in-
dividuals are not subdued by an internal impulse to accept the con-
straints of social laws, war will produce the same effect from the outside
[...] even if accompanied by great hardships.” As Bouterwek noted, “if the
bow is bent too far, it breaks; and whoever desires too much will attain
nothing.”3¢ The idealist belief that systemic change can be achieved
quickly through a coalition of democracies is misleading. It not only in-
fluences legal theory but also provides justification for foreign policy
strategies that conflict with liberal principles. The imposition of democ-
racy by force, in the name of peace, ultimately contradicts liberal values.

Since the 1980s, Kantian-inspired legal thought has often supported
normative justifications for intervention. For example, Fernando Tesén
argued, “whatever else was going on, the war against Iraq had an unmis-
takable humanitarian component.”37 In a 2005 Carnegie Council debate,
he reaffirmed that “the war in Iraq was justified under the humanitarian-
intervention doctrine” and claimed that international law could help

34 KANT, L. Idea for a Universal History from a Cosmopolitan Perspective. In: P. KLEINGELD,
ed. Toward Perpetual Peace and Other Writings on Politics, Peace, and History: Inmanuel
Kant [online]. 1sted. New Haven: Yale University Press, 2006, p. 9 [cit. 2025-05-21]. Re-
thinking the Western Tradition. ISBN 978-0-300-12810-9. Available at: https://doi.org/
10.12987,/9780300128109-007.

35 MEARSHEIMER, ]. ]. The False Promise of International Institutions. International Security
[online]. 1994, vol. 19, no. 3, pp. 47-49 [cit. 2025-05-21]. ISSN 1531-4804. Available at:
https://doi.org/10.2307/2539078.

36 KANT, L. Perpetual Peace: A Philosophical Sketch. In: H. REISS, ed. Kant: Political Writings
[online]. 2nded. Cambridge, UK: Cambridge University Press, 1991, pp.112-113 [cit.
2025-05-21]. Cambridge Texts in the History of Political Thought. ISBN 978-0-511-
80962-0. Available at: https://doi.org/10.1017/cb0o9780511809620.007.

37 TESON, F. R. Ending Tyranny in Iraq. Ethics & International Affairs [online]. 2005, vol. 19,
no. 2, p. 10 [cit. 2025-05-21]. ISSN 1747-7093. Available at: https://doi.org/10.1111/j.17
47-7093.2005.tb00496.x.
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achieve political and moral goals.38 Although ideals like sic semper tyran-
nis resonate within liberal discourse, they can obscure the real conse-
quences of military action. Given the human cost of such interventions,
serious concerns arise about the relationship between liberalism, democ-
racy, and global peace - and why Tesén defends intervention as a means
to protect human rights, even when those rights may be further violated
in the process.3?

Similarly, Anne-Marie Slaughter (Burley) suggests that liberal states
can invoke the Act of State doctrine to exclude non-liberal states and
form alegal community among themselves. This idea is highly problem-
atic. Who determines what qualifies as liberal, and on what basis? More
importantly, such a distinction undermines the liberal commitment to
non-discrimination. Alegal framework grounded in universal values
must begin with individuals, not with states. Discriminating between
states inevitably translates into discrimination between individuals, and
this does not lead to a humane or principled outcome.

In conclusion, while the Kantian approach offers valuable insights in-
to the long-term pursuit of peace, it suffers from contradictions and theo-
retical flaws. It often neglects structural realities, misrepresents Kant’s
own caution, and at times provides intellectual cover for policies that un-
dermine the very ideals it claims to promote.

Conclusion

The realist approach to international law holds that history unfolds in
recurring cycles shaped by enduring power structures rather than hu-
man agency. In this view, states pursue power over morality, and the in-
ternational system is governed by survival and strategic imperatives, not
ethics. As famously stated, “the strong do what they have the power to do

38ROTH, K., F. R. TESON and P. ARTHUR. Ending Tyranny in Iraq: A Debate. In: Carnegie
Council for Ethics in International Affairs [online]. 2005-10-06 [cit. 2025-05-21]. Available
at: https://www.carnegiecouncil.org/media/podcast/20051006b-ending-tyranny-in-
iraq-a-debate.

39 For further discussion of Tesén’s defense of humanitarian intervention, see also TESON,
F. R. The Liberal Case for Humanitarian Intervention. Public Law and Legal Theory Work-
ing Paper No. 39 [online]. 1sted. Florida: Florida State University, College of Law, 2001.
54 p. [cit. 2025-05-21]. Available at: https://doi.org/10.2139/ssrn.291661.
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and the weak accept what they have to accept.”4 Peace, for realists, is
a temporary balance; law is a tool for the powerful.

By contrast, the Kantian or idealist perspective envisions peace as
the end goal of human progress, grounded in moral philosophy and ra-
tional development. Yet it too leans on determinism. While realists claim
change is impossible due to structural constraints, idealists believe peace
is inevitable. Kant writes, “nature guarantees perpetual peace through
the mechanism of human inclinations itself,”4! implying that war itself
may push humanity toward peace. Still, this diminishes the role of human
agency and responsibility.

This paper has argued that both realism and idealism, though in-
sightful, are inadequate when rigidly applied to international law. Real-
ism is overly pessimistic and dismisses justice; idealism can justify force
in the name of peace and falls into teleological fatalism. The state-centric
view, meanwhile, upholds sovereignty but lacks vision for transfor-
mation, treating law as subordinate to national interest.

What is needed is an approach that balances principle and pragma-
tism - one that integrates both normative commitments and structural
realities. Law should not serve as a tool of power or as an abstract moral
ideal, but as a mechanism for securing both negative and positive peace.
Such an approach must be pluralist, functional, and evolutionary,
grounded in institutional design and cooperation.

International law remains one of the few universal tools for address-
ing conflict and injustice. It provides a framework for resolving disputes,
regulating behavior, and promoting peaceful coexistence. However, when
shaped by ideology (whether realist, statist, or idealist) it loses norma-
tive coherence. Realists diminish its value, statists restrict its scope, and
idealists may overestimate its reach. Yet international law is neither so
rigid as to make justice impossible nor so flexible as to guarantee peace.
Its success depends on sustained cooperation and institutional integrity.
History, as Gilpin suggests, tends to repeat itself through cycles of power

40 THUCYDIDES. History of the Peloponnesian War [online]. 2 ed. Harmondsworth, UK:
Penguin Books, 1972, p.402 [cit. 2025-05-21]. Penguin Classics. ISBN 0-14-190939-0.
Available at: https://archive.org/details/historyofpelopo000thuc.

41 KANT, I. Toward Perpetual Peace: A Philosophical Sketch. In: P. KLEINGELD, ed. Toward
Perpetual Peace and Other Writings on Politics, Peace, and History: Immanuel Kant
[online]. 1sted. New Haven: Yale University Press, 2006, p. 92 [cit. 2025-05-21]. Rethink-
ing the Western Tradition. ISBN 978-0-300-12810-9. Available at: https://doi.org/10.129
87/9780300128109-012.
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and conflict.#2 Yet such repetition does not amount to fate. It is shaped by
human decisions within enduring systemic constraints. International law
provides a means to resist fatalism and to pursue justice within an order
that is contested yet capable of evolving.

The legal foundations for this pursuit already exist. The UN Charter
and the Statute of the International Court of Justice contain principles
and mechanisms capable of supporting a more peaceful world. Although
not always enforced or respected, they remain the constitutional core of
the legal order. Reform does not require reinvention, but reinvigoration.

International law should not be reduced to power politics nor ideal-
ized as flawless. Like all legal systems, it evolves through struggle and
negotiation. Its promise lies in its ability to institutionalize cooperation,
mediate conflict, and affirm human dignity. Realizing this promise re-
quires more than rhetoric. It requires legal realism in the best sense:
awareness of constraints, commitment to ideals, and dedication to jus-
tice. As Kant recognized, peace is not a natural state but a political and
legal project. It demands institutions and individuals committed to mak-
ing them work. The future of international law does not lie in determinis-
tic theories or ideological purity, but in critical reflection, principled ac-
tion, and sustained engagement. If pursued earnestly, international law
can help build a world where peace is not only imagined but also ad-
vanced through reason, cooperation, and justice. It is the shared respon-
sibility of legal scholars and practitioners alike to contribute to the reali-
zation of such a legal order.
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ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

+ informdcii, ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdroverti dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
line podobe pravidelne Styrikrat rocne, a to v terminoch:

31. marec - jarni edicia;

30. juin - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

e
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Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ne iba pévodné, doposial nepublikované prispevky, ktoré si vlastnym
dielom autorov, ktori ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladaju.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesu:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a statistickych otazok v prispevkoch.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoiiuje nezavisle a nestranne na zaklade
obojstranne anonymného recenzného konania zaistovaného uznavanymi
externymi odbornikmi poésobiacimi v zodpovedajicich oblastiach. Ko-
necné rozhodnutie o zaradeni prispevkov na vydanie prijima redak¢na
rada ¢asopisu na zaklade vysledkov recenzného konania.

Na recenzné konanie méZu byt odovzdané len prispevky obsahujice
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formalne preveruje
povodnost textov kontrolami nahodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnt informéciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zadvere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocniuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
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sky honorar. Rovnako vyhradne bezodplatne sa realizuju v Casopise aj
procesy prijimania, posudzovania a publikacie prispevkov. PredloZenie
prispevkov na publikaciu posudzuje redakcia ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA ako prejav véle autorov, ktorym autori vedome a dobro-
vol'ne sti¢asne:

4+ prejavuju svoj sihlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzuj\, Ze prispevok je ich pé6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je moZné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stthlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie su
autormi, pripadne spoluautormi prispevku doruceného do redakcie ca-
sopisu SOCIETAS ET IURISPRUDENTIA, nie je mozZné prijat na nasledné
recenzné konanie z dévodu absencie stihlasu autora/spoluautorov.

Prispevky sa prijimaju v anglickom, slovenskom a ¢eskom jazyku.
Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu https://sei.iuridica.truni.sk.

Struktira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:
4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;
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Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyZaduje sa v pripade angli¢tiny ako pévodného jazyka;

Abstrakt v po6vodnom jazyku:
4+ prosime uviest abstrakt v pdvodnom jazyku, cca 10 riadkov;

KIicové slova v povodnom jazyku:
4+ prosime uviest kl'i¢ové slova v p6vodnom jazyku, cca 10 vyrazov;

Text prispevku:

4+ prosime uviest v $truktdre vod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mo6Zze obsahovat tabul’ky, grafy,
schémy, obrazky a podobne, je v§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
pozndmky a odkazy na literatdru prosime uvadzat v poznadmke pod
¢iarou podla platnej cita¢nej normy ISO 690
Pozn.: je nutné uvddzat vsetky povinné bibliografické uidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktortu odkazuje text prispevku v pozndmkach
pod Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Literatura:

4+ prosime uviest zoznam pouZitej literatdry podl'a platnej citacnej
normy ISO 690
Pozn.: je nutné uvddzat vsetky povinné bibliografické tdaje v plnom
rozsahu - rovnhako v odkazoch v pozndmkach pod ¢&iarou, ako aj v zo-
zname literatury na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrzat niZ$ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta
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Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouZit Standardizované typy a velkosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovi adresu redakcie
Casopisu sei.journal@gmail.com.

Vase otazky v pripade nejasnosti ¢i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses mainly
on social relevant interdisciplinary relations on the issues of public law
and private law at the national, transnational and international levels. Its
aim is to provide a stimulating and inspirational platform for scientific
and society-wide beneficial solutions to current legal issues and their
communication at the level of primarily legal experts, but also the inter-
ested general public in the context of their broadest interdisciplinary so-
cial relations, in like manner at the national, regional and international
levels.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

4+ separate papers and scientific studies as well as scientific studies in
cycles
the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

4 essays on current social topics or events
the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

4+ reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

4+ information as well as reports connected with the inherent mission
of the journal
the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic
on-line version four times a year, regularly on:

+ March 31st - spring edition;

#+ June 30t - summer edition;

4+ September 30t - autumn edition;
% December 31st - winter edition.
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The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes
exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

+ special supervisors within the journal’s editorial board responsible
for specific interdisciplinary sections in relation to the scientific as-
pects of contributions;

+ editor in chief in relation to the formal aspects of contributions;

+ executive editor in relation to the application of methodological, ana-
lytical and statistical questions in contributions.

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized independently and impartially by recognized
external experts working in corresponding areas. The final decision on
the inclusion of contributions for publication is made by the journal’s edi-
torial board based on the results of the review procedure.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

80 INFORMATION FOR AUTHORS



SOCIETAS ET IURISPRUDENTIA I
2025, Volume XIIL, Issue 2, Pages 79-83 D (¢
https://sei.iuridica.truni.sk SOCIETAS

ISSN 1339-5467 IVRISPRVDENTIA

Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Also, the processes of receiving, reviewing and pub-
lishing of contributions in the journal are carried out exclusively free of
charge. Submission of contributions for publication understands the edi-
torial office of the journal SOCIETAS ET IURISPRUDENTIA as a manifesta-
tion of the will of the authors, through which the authors all at once
knowingly and voluntarily:

4+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

4+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
SOCIETAS ET IURISPRUDENTIA cannot be accepted for the following re-
view procedure due to the absence of the author’s/co-authors’ consent.

Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: https://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:
4+ please specify title, eventually subtitle of contribution in original lan-
guage;
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Title of Contribution in English:
+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original;

Author of Contribution:
4+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,

Key Words in English:
+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current citation standard ISO 690
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
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the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlov4, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
jana.koprlova@gmail.com

https://orcid.org/0000-0002-2082-1450

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET IURISPRUDENTIA
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Eticky k6dex

Clanok I. Vieobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis”) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava najma na spolocensky vyznamné
prierezové suvislosti otazok verejného prava a sikromného prava na na-
rodnej, nadnarodnej, ako aj medzinarodnej tirovni. Jeho ciel'om je posky-
tovat’ podnetnu a inSpirativnu platformu pre vedecké a celospolocensky
prinosné rieSenia aktudlnych pravnych otidzok aich komunikaciu na
urovni najmé odbornej pravnickej, ale aj zainteresovanej Sirokej obcian-
skych suvislosti, a to nielen na narodnej, ale aj na regionalnej a medzina-
rodnej Urovni.

Redakcia Casopisu sidli v priestoroch Pravnickej fakulty Trnavskej
univerzity v Trnave na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat ro¢ne na ofi-
cialnej webovej stranke casopisu https://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocnuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavi¢kovej Sabléne Casopisu, ato sdicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajicich rubrikdch na webovej stran-
ke Casopisu.

Casopis pontka podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej pravnickej aj obCianskej verejnosti, a rovnako aj pre
vedecké a celospoloCensky prinosné rieSenia aktudlnych otazok z oblasti
najma verejného prava a sikromného prava.

Webova stranka casopisu ponudka Citatel'skej verejnosti informécie
v beznom grafickom rozhrani, a sibezne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatel'ov paralelne v slovenskom a anglickom
jazyku. V uvedenych jazykoch zabezpecuje redakcia €asopisu aj spatnu
komunikaciu.

Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
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nie v ¢asopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maji ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupna vysokoskolského studia.

V sulade s vyssie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odovodnenim zamietaju prispevky uZ preukazatel'ne publiko-
vané, ako aj prispevky, ktoré napihaji skutkovii podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zakona v platnom zneni.

Informdcie pre autorov zverejnené na webovej stranke casopisu su
zavazné. Prispevky sa prijimaju v anglickom, slovenskom a ¢eskom jazy-
ku. Uprednostiiovanie anglického jazyka v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redak¢nej rady a redak¢ného okruhu c¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov avykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otdzok v prispevkoch.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatel'ov na autorsky honorar. Rovnako vyhradne
bezodplatne sa realizuju v Casopise aj procesy prijimania, posudzovania
a publikacie prispevkov. PredloZenie prispevkov na publikaciu posudzuje
redakcia Casopisu ako prejav vole autorov, ktorym autori vedome a dob-
rovolne sicasne:

4 prejavuju svoj suhlas s uverejnenim predloZzeného prispevku v ¢aso-
pise;

4 potvrdzujy, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

4 potvrdzujui svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Texty prispevkov je mozné prijimat len zaslané priamo ich autormi/
spoluautormi a s ich priloZenym stihlasom na publikaciu prispevku; texty
prispevkov zaslané sprostredkovane prostrednictvom osob, ktoré nie st
autormi, pripadne spoluautormi prispevku doru¢eného do redakcie ca-
sopisu, nie je moZné prijat na nasledné recenzné konanie z dévodu ab-
sencie suhlasu autora/spoluautorov.
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Clanok I1I. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného uznavanymi externymi odbornikmi posobia-
cimi v zodpovedajucich oblastiach. Kone¢né rozhodnutie o zaradeni pri-
spevkov na vydanie prijima redak¢nd rada ¢asopisu na zaklade vysledkov
recenzného konania.

Na recenzné konanie mdZu byt odovzdané len prispevky obsahujtce
vSetky povinné sucasti vsulade s predpisanou Struktirou prispevku.
Pred odovzdanim prispevkov na recenzné konanie sa formalne preveruje
povodnost textov kontrolami ndhodne vybranych retazcov textov pri-
spevkov prostrednictvom internetovych vyhl'adavacov.

Zapis o vysledkoch recenzného konania sa vykondva a archivuje na
Standardizovanych formularoch.

Sthrnnt informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZzia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redakc¢nou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial

+ autor prispevku preukizatel'ne nema ukoncené iplné vysokoskolské
vzdelanie, t.j. vysokoskolské vzdelanie druhého stupna;

4+ prispevok preukizateIne nezodpovedd minimalnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Studie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, uplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov podla platnej cita¢nej normy ISO
690.

Clanok IV. Vyhlasenie o pristipeni ku kédexom a zisadam
publika¢nej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrZiava kédexy a zasady publikaénej
etiky Komisie pre publikacnu etiku (Committee on Publication Ethics
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(COPE)) zverejnené na webovej stranke Komisie pre publikacnu etiku
https://publicationethics.org/. Uvedené zasady apravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela Ca-
sopisu.

Casopis odmieta a striktne odsudzuje akékol'vek vedecky a publikac-
ne neetické a akademicky necestné praktiky, medzi ktoré patria, okrem
inych, plagiadtorstvo, manipulacia s citdciami ¢i falSovanie, pozmetiovanie,
selektivne vypustanie a fabrikacia idajov a pramenov.

Redaktori aredakcéna rada casopisu aktivne vyvijaju vsetko usilie
smerujice k predchadzaniu, arovnako aj ku elimindcii rizika vzniku
akychkol'vek pripadov vedecky a publika¢ne neetického a akademicky
necestného konania vSetkych participujtcich subjektov.

V pripade, Ze sa redaktori, redakéna rada alebo vydavatel' ¢asopisu
dozvedia o akomkol'vek prejave vedecky a publikacne neetickych a aka-
demicky necestnych vyskumnych praktik uplatnenych v suvislosti
s predloZenym alebo uz v ¢asopise publikovanym prispevkom, redaktori
alebo vydavatel sa budu pri rieSeni a ndprave zisteného skutkového sta-
vu riadit’ pokynmi Komisie pre publika¢nu etiku (COPE) https://publica-
tionethics.org/guidance, a to v stlade s prijatymi zasadami a odporuca-
niami platnymi pre nasledovné oblasti:

#+ Odhalenia vedeckych a publika¢ne neetickych alebo akademicky ne-
Cestnych vyskumnych praktik a ich rieSenie
https://publicationethics.org/misconduct
Autorstvo a prispievatel'stvo
https://publicationethics.org/authorship
StaZnosti a odvolania
https://publicationethics.org/appeals

Konflikt zaujmov/konkurenc¢né zaujmy
https://publicationethics.org/competinginterests
Zdiel'anie a reprodukovatel'nost udajov
https://publicationethics.org/data

Eticky dohl'ad
https://publicationethics.org/oversight

DuSevné vlastnictvo
https://publicationethics.org/intellectualproperty
Sprava a riadenie ¢asopisu
https://publicationethics.org/management

 F F F F o+ #
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= Recenzné konanie
https://publicationethics.org/peerreview

= Diskusie a opravy po vydani
https://publicationethics.org/postpublication

Clanok V. Nezavislost' a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-

tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses mainly on social rele-
vant interdisciplinary relations on the issues of public law and private
law at the national, transnational and international levels. Its aim is to
provide a stimulating and inspirational platform for scientific and socie-
ty-wide beneficial solutions to current legal issues and their communica-
tion at the level of primarily legal experts, but also the interested general
public in the context of their broadest interdisciplinary social relations,
in like manner at the national, regional and international levels.

The journal’s editorial office resides in premises of the Faculty of
Law at Trnava University in Trnava in Kollarova Street No. 10 in Trnava,
Slovakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal https://sei.iuridica.truni.sk/
international-scientific-journal /. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional legal level and the level of the
civic society, as well as for scientific and society-wide beneficial solutions
to current issues mainly in the areas of public law and private law.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak and the English languages. In all those
languages the journal’s editorial office provides also feedback communi-
cation.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Contributions are accepted in the English, Slovak and Czech lan-
guages. Favouring the English language in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions and exec-
utive editor in relation to the application of methodological, analytical
and statistical questions in contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author’s fee (royalty). Also, the pro-
cesses of receiving, reviewing and publishing of contributions in the
journal are carried out exclusively free of charge. Submission of contribu-
tions for publication understands the editorial office of the journal as
a manifestation of the will of the authors, through which the authors all
at once knowingly and voluntarily:

#+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Accepted can be only texts submitted for publication sent by their
authors/co-authors directly and with their written permission for publi-
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cation; text submissions sent mediated through non-authors or non-co-
authors of a submitted text delivered to the editorial office of the journal
cannot be accepted for the following review procedure due to the ab-
sence of the author’s/co-authors’ consent.

Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by recognized external experts working in cor-
responding areas. The final decision on the inclusion of contributions for
publication is made by the journal’s editorial board based on the results
of the review procedure.

Only contributions containing all mandatory parts in accordance
with the prescribed structure of the contribution may be submitted for
review procedure. Before the contributions are submitted for review
procedure, the originality of the texts is formally checked by checking
randomly selected strings of the texts of the contributions through the
Internet search engines.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

4 the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4 contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
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rect indicating all the bibliographic references according to current
citation standard ISO 690.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics (COPE) published on
the website of the Committee on Publication Ethics https://publication-
ethics.org/. Listed principles and guidelines of publication ethics are
binding for contributors, journal’s editorial board, journal’s editors and
editorial office, contribution reviewers as well as journal’s publisher.

The journal rejects and strictly condemns any scientific and publish-
ing unethical and academically dishonest practices, which include, among
others, plagiarism, manipulation of citations or falsification, alteration,
selective omission and fabrication of data and sources.

The editors and the Editorial Board of the journal actively make eve-
ry effort to prevent as well as to eliminate the risk of any cases of scientif-
ically and publicationally unethical and academically dishonest behav-
iour of all participating subjects.

In the event that the editors, the Editorial Board or the publisher of
the journal are made aware of any manifestation of scientifically and
publicationally unethical and academically dishonest research practices
applied in connection with a submitted or already published paper in the
journal, the editors or the publisher will follow the Committee on Publi-
cation Ethics’s (COPE) guidance https://publicationethics.org/guidance
in dealing with and correcting the revealed state of affairs, in accordance
with the accepted principles and recommendations applicable to the fol-
lowing areas:

+ Allegations of misconduct
https://publicationethics.org/misconduct
Authorship and contributorship
https://publicationethics.org/authorship
Complaints and appeals
https://publicationethics.org/appeals

Conflicts of interest/Competing interests
https://publicationethics.org/competinginterests
Data and reproducibility
https://publicationethics.org/data

= & #& &
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#+ Ethical oversight
https://publicationethics.org/oversight
Intellectual property
https://publicationethics.org/intellectualproperty
Journal management
https://publicationethics.org/management

Peer review processes
https://publicationethics.org/peerreview
Post-publication discussions and corrections
https://publicationethics.org/postpublication

= # # #¥

Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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