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Forms of Children’s Participation
in Polish Non-contentious Civil Proceedings

Joanna Bodio

Abstract: In the legal literature, involvement is often equated with a chil-
dren’s participation in non-contentious civil proceedings. The basic re-
search thesis of the paper is that the participation of children in the Polish
non-contentious civil proceedings does not coincide with his or her in-
volvement in these proceedings. The children’s involvement in non-conten-
tious civil proceedings is broader than his or her participation in those pro-
ceedings. These concepts are not identical, so the aim of this paper is to dis-
tinguish a children’s participation in non-contentious civil proceedings
from their involvement in these proceedings. The analysis of the topic led
the author to the conclusion that this distinction is important because
a child has different procedural roles when participating in non-conten-
tious proceedings than when involvement in them. In this paper, the author
distinguishes these roles from the perspective of the children’s procedural
roles and rights, their legal interest, their representation, and court’s ex of-
ficio duties. The children’s participation in non-contentious proceedings in-
volves his or her appearance as a participant in the proceedings (an inter-
ested party and participant under the Article 510 of the Code of Civil Pro-
cedure, an applicant, and a participant by operation of law) and his or her
appearance as a witness or a person to be heard. Thus, the participation of
a child in non-contentious proceedings concerns not only the situation
where the child is directly or indirectly interested in the outcome of the
proceedings, but also the situation where the child takes part in the pro-
ceedings due to a specific procedural role - witness or person subject to be
heard. Thus, the child’s participation in non-contentious proceedings is
broader than his or her participation in those proceedings. The Code of Civ-
il Procedure uses precise criteria for becoming a participant in non-conten-
tious proceedings. Children can only become participants in non-conten-
tious proceedings if they are interested in the case and consequently partic-
ipate in the proceedings or are summoned by the court to participate in the
case. A child does not become a participant in the proceedings by being
heard in the case. The primary research method adopted in this paper is
formal-dogmatic analysis. It is based on the legal regulations governing the
Polish non-contentious proceedings (the Code of Civil Procedure and non-
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code statutes) and theoretical assumptions, utilizing established methods
of legal interpretation (linguistic, systemic, and logical). From a methodo-
logical perspective, the practical application of law was also taken into ac-
count, thus extensively utilizing the analysis of the case-law of the Supreme
Court and common courts, as well as the scholarly discussion conducted
within these rulings. The research encompasses the Polish civil procedural
law and scholarly literature insights regarding the children’s participation
in non-contentious civil proceedings and children’s involvement in these
proceedings.

Key Words: Civil Law; Civil Procedural Law; Civil Proceedings; Non-con-
tentious Proceedings; Child as a Participant in Non-contentious Proceed-
ings; Person Interested in the Case; Participant by Operation of Law; Po-
land.

Introduction

There are two modes of civil examination proceedings in the Polish legal
system: litigation and non-contentious proceedings. In civil non-conten-
tious proceedings, the child may appear in various procedural roles, re-
lated to his or her appearance as a participant in the non-contentious
proceedings or his or her participation as a subject not interested in the
outcome of the case - e.g. as a witness or a person subject to a hearing. In
each of these roles, the legislator must ensure that the child’s rights are
duly protected in the proceedings, in particular through adequate repre-
sentation and the exercise of the right to be heard.!

Non-contentious proceedings are based on the principle of participa-
tion, as opposed to trial, which is based on the principle of bilateralism
(no matter how many actors - co-participants are on each or one of the
parties).?

FLAGA-GIERUSZYNSKA, K. Dziecko w procesie cywilnym. In: D. WALOSZEK, red. Encyklo-
pedia Dzieciristwa [online]. 1. wyd. Zielona Géra: Fundacja Edukacja-Demokracja-Rozwdj,
2016-01-10 [cit. 2025-08-01]. ISBN 978-83-942938-2-6. Available at: https://encyklope-
diadziecinstwa.pl/index.php?title=Dziecko_w_procesie_cywilnym.

JODLOWSK]I, ], Z. RESICH, ]. LAPIERRE and T. MISIUK-JODLOWSKA. Postepowanie
cywilne. 1. wyd. Warszawa: Wydawnictwa Prawnicze PWN, 1997, pp. 156-157. ISBN 83-
86702-04-4; and RYLSKI, P. Udziat os6b trzecich w procesie cywilnym - perspektywa
kodyfikacyjna. In: K. MARKIEWICZ and A. TORBUS, red. Postepowanie rozpoznawcze
w przysztym Kodeksie postepowania cywilnego. 1.wyd. Warszawa: C. H. Beck, 2014,
pp. 103-154. ISBN 978-83-255-6224-3.
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The principle of participation is that a participant in non-contentious
proceedings is any interested party who has declared his or her partici-
pation in the case or has been summoned by the court to the proceedings
(Article 510 of the Code of Civil Procedure). Consequently, in non-conten-
tious proceedings it should not happen at all that a third party interested
in the outcome of the proceedings does not become a participant, which
is connected with the court’s obligation to summon ex officio every inter-
ested party to participate in the case (Article 510 § 2 of the Code of Civil
Procedure). Thus, the protection of the rights of third parties is guaran-
teed by a broad view of the legitimacy to act as a participant in non-con-
tentious proceedings,? as any person directly or only indirectly interest-
ed in the outcome of the case may and should become a participant.*

According to the established opinion of civil procedural law scholars,
all entities participating in non-contentious proceedings are collectively
referred to as participants in the proceedings (in a broad sense), directly
or indirectly interested in the outcome of the proceedings.> However,
other entities, such as witnesses, experts, or persons to be heard, may al-
so participate in non-contentious proceedings. Participation in non-con-
tentious proceedings thus concerns not only the participants in the pro-
ceedings (directly or indirectly interested in the outcome of the civil pro-
ceedings), but also other persons (not directly or indirectly interested in
the outcome of the proceedings, but participating in the proceedings be-
cause of a specific procedural role). Thus, the participation of actors in
non-contentious proceedings is broader than their participation. The dis-
tinction between a subject taking part in civil proceedings and a partici-

w

RYLSK]I, P. Udziat 0séb trzecich w procesie cywilnym - perspektywa kodyfikacyjna. In: K.
MARKIEWICZ and A. TORBUS, red. Postepowanie rozpoznawcze w przysziym Kodeksie
postepowania cywilnego. 1. wyd. Warszawa: C. H. Beck, 2014, pp. 103-154. ISBN 978-83-
255-6224-3.

STUDZINSKA, J. Srodki i skutecznoéé ochrony oséb trzecich w postepowaniu cywilnym.
In: K. FLAGA-GIERUSZYNSKA and A. KLICH, red. Wspétczesne problemy postepowania
cywilnego: Zbiér studiéw. 1.wyd. Torun: Wydawnictwo Adam Marszatek, 2015, p. 88.
ISBN 978-83-8019-143-3.

RYLSK]I, P. Udziat 0séb trzecich w procesie cywilnym - perspektywa kodyfikacyjna. In: K.
MARKIEWICZ and A. TORBUS, red. Postepowanie rozpoznawcze w przysziym Kodeksie
postepowania cywilnego. 1. wyd. Warszawa: C. H. Beck, 2014, pp. 103-154. ISBN 978-83-
255-6224-3; STUDZINSKA, |. Interwencja uboczna w procesie cywilnym. 1. wyd. Warsza-
wa: C. H. Beck, 2018, pp. 144-145. ISBN 978-83-8158-143-1; JODLOWSK], J., Z. RESICH, J.
LAPIERRE and T. MISIUK-JODLOWSKA. Postepowanie cywilne. 1. wyd. Warszawa: Wy-
dawnictwa Prawnicze PWN, 1997, p.157. ISBN 83-86702-04-4; and H. Madrzak in
MADRZAK, H. red. Postepowanie cywilne. 4. wyd. Warszawa: C. H. Beck, 2003, p. 97. ISBN
83-7247-720-5.
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pant in those proceedings is important, especially in non-contentious
proceedings.

This is important because in the legal literature, involvement is often
equated with a children’s participation in non-contentious civil proceed-
ings. However, these concepts are not identical, so the aim of this paper is
to distinguish a children’s participation in non-contentious civil proceed-
ings from their involvement in these proceedings. This distinction is im-
portant because a child has different procedural roles when participating
in non-contentious proceedings than when involvement in them. These
roles must be distinguished from the perspective of the children’s proce-
dural roles and rights, their legal interest, their representation, and
court’s ex officio duties.

In non-contentious proceedings, the participation of a child is con-
nected with his or her membership in the circle of participants in the
proceedings or it may be deprived of this character. In the first situation,
one may speak of the child’s participation in the non-contentious pro-
ceedings, in the second situation - of the child’s participation in the non-
contentious proceedings which is not participation.®

I. Forms of the children’s participation in non-contentious civil
proceedings

The child’s participation in non-contentious proceedings is connected
with his or her appearance in the role of an interested party, substantive
participant (within the meaning of the Article 510 of the Code of Civil
Procedure), and formal participant (applicant and participant by opera-
tion of law). These concepts are not the same and, therefore, need to be
distinguished.

1 The child as an interested party and participant in the
proceedings under the Article 510 of the Code of Civil Procedure

Pursuant to the Article 510 § 1 of the Code of Civil Procedure, an inter-
ested party in a case is anyone whose rights are affected by the outcome
of the proceedings, and he or she may take part at any advancement of
proceedings until the end of the proceedings in the second instance. If he
or she takes part, he or she becomes a participant. Thus, a participant in
non-contentious proceedings is an entity which, being interested, has

6 BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 283. ISBN 978-83-8160-369-0.
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joined the non-contentious proceedings or has been summoned by the
court to participate in the case. The concept of participant covers a nar-
rower circle of persons than the concept of interested party, as every par-
ticipant in non-contentious proceedings should be an interested party.
An interested party has the right to take part in the case in any condition,
but may not exercise that right. If one takes part, he or she becomes
a participant. The nature of a participant is, therefore, determined by tak-
ing part in the case, i.e. by the kind of action that aims to protect (directly
or indirectly) the person’s own interest, which also defines him or her as
an interested person.” De lege lata, it is assumed that the status of inter-
ested party may be acquired by those persons who, if the case had to be
tried in a court of law, would be likely to be joint participants or inter-
veners,8 and must, therefore, be persons with a real interest and whose
participation in the case is justified.® The circle of interested persons in-
cludes both those whose legal position, rights, and obligations are related
to the subject matter of the proceedings and those because of whom the

7 DOBRZANSKI, B. W sprawie wyktadni art. 44 kodeksu postepowania niespornego.
Demokratyczny Przeglqd Prawniczy. 1948, vol. 4, nr 6, pp. 23-24. ISSN 0867-7247; BODIO,
J. Status dziecka jako uczestnika postepowania nieprocesowego. 1.wyd. Warszawa:
Wolters Kluwer, 2019, p.463. ISBN 978-83-8160-369-0; and KRZYSIAK, A. Ochrona
dobra dziecka w postepowaniu cywilnym - uprawnienia i obowiazki dotyczace matolet-
niego w postepowaniu nieprocesowym. Ars [uridica [online]. 2023, vol. 23, nr 2, pp. 101-
102 [cit. 2025-08-01]. ISSN 2956-6800. Available at: https://doi.org/10.17951/szn.2023.
23.2.97-110.
8 7. Swieboda in PIASECKI, K. and A. MARCINIAK, red. Kodeks postepowania cywilnego:
Tom III: Postepowanie nieprocesowe, w razie zaginiecia lub zniszczenia akt, zabezpiecza-
Jjace iegzekucyjne: Komentarz do artykutéw 506 - 1088. 5. wyd. Warszawa: C. H. Beck,
2012, p.23. ISBN 978-83-255-4025-8; 1. Kunicki in GORA-BLASZCZYKOWSKA, A. red.
Kodeks postepowania cywilnego: Tom I: Komentarz: Art. 1 - 729. 1. wyd. Warszawa: C. H.
Beck, 2013, p. 1369. ISBN 978-83-255-3885-9, cf. also Decision of the Supreme Court of the
Republic of Poland Ref. No. Il C 374/47 [1947-10-07]. OSN 1948, no. 2, item 48; Decision of
the Supreme Court of the Republic of Poland Ref. No. Il CR 195/62 [1963-02-16]. OSNCP
1964, no. 1, item 19; and Decision of the Supreme Court of the Republic of Poland Ref.
No. IV PPZ 3/85 [1986-01-21]. LEX No. 8742.
]. Studzinska in GAPSKA, E. and ]. STUDZINSKA. Postepowanie nieprocesowe. 1.wyd.
Warszawa: Wolters Kluwer, 2015, pp. 131-133. Biblioteka Sadowa. ISBN 978-83-264-
3484-6; LIPINSKA, ]. Postepowanie w sprawach dotyczqcych wykonywania kontaktéw
z dzieckiem. 1.wyd. Warszawa: C. H. Beck, 2024, p.185. ISBN 978-83-8356-604-7;
WYBRANCZYK, D. Sytuacja prawna matoletniego dziecka rozwodzqcych sie rodzicéw.
1. wyd. Warszawa: Wolters Kluwer, 2022, p. 35. ISBN 978-83-8246-981-3; Decision of the
Supreme Court of the Republic of Poland Ref. No.V CZ117/11 [2012-02-23]. OSNC-
ZD 2013, no.C, item 54; and Judgement of the Court of Appeal in Warsaw Ref.
No. [ ACa 1034/97 [1998-03-05]. 0SA 1999, no. 11-12, item 55.
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proceedings are pending.1? Although it is not necessary for a person to be
a party to the legal relationship that gave rise to the proceedings in ques-
tion in order to be considered an interested party, the outcome of the
proceedings should affect his or her legal sphere,!! and the interested
party should demonstrate which specific rights of his or her own are af-
fected by the outcome of the proceedings.l? The interested party may
take an independent procedural position and protect his or her (or even
someone else’s) rights in the non-contentious proceedings.!3

An interested party in the case is not only the one who is entitled to
certain rights, but also the one who may acquire a right as a result of the
non-contentious proceedings. It is emphasised in the studies that not
each of the persons who may acquire a specific right as a result of the
non-contentious proceedings is an interested party within the meaning
of the Article 510 of the Code of Civil Procedure, but only the one who is
taken into account in the given proceedings as a person who remains in
the court’s interest and whose rights may be affected by the outcome of
the proceedings. Such an interested party is, for example, a child for
whom a guardianship or curatorship is yet to be established.14

The Code of Civil Procedure uses a uniform concept of an interested
party and a participant in non-contentious proceedings, regardless of
whether it is a child or an adult. This means that the definition of a parti-

10W. Siedlecki in SIEDLECKI, W. and Z. SWIEBODA. Postepowanie nieprocesowe. 1. wyd.
Warszawa: Wydawnictwa Prawnicze PWN, 2001, p. 43. ISBN 83-88296-60-4; SIEDLECK],
W. Postepowanie nieprocesowe. 1. wyd. Warszawa: Wydawnictwa Prawnicze PWN, 1988,
p.38. ISBN 83-01-08478-2; and ZIELINSKI, A. Postepowanie cywilne: Kompendium.
13. wyd. Warszawa: C. H. Beck, 2012, p. 314. ISBN 978-83-255-3154-6.

11 MARKIEWICZ, K. Postepowanie w sprawach depozytowych. 1.wyd. Warszawa: Wolters
Kluwer, 2007, p. 201. ISBN 978-83-7526-223-0.

12, Studzinska in GAPSKA, E. and ]. STUDZINSKA. Postepowanie nieprocesowe. 1. wyd. War-
szawa: Wolters Kluwer, 2015, pp. 131-133. Biblioteka Sadowa. ISBN 978-83-264-3484-6;
Decision of the Supreme Court of the Republic of Poland Ref. No. V CZ 117/11 [2012-02-23].
OSNC-ZD 2013, no.C, item 54; and Judgement of the Court of Appeal in Warsaw Ref.
No. 1 ACa 1034/97 [1998-03-05]. OSA 1999, no. 11-12, item 55.

13RYLSKI, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, p. 43. ISBN 978-83-8107-767-5; and BODIO, |. Status
dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa: Wolters Klu-
wer, 2019, p. 285. ISBN 978-83-8160-369-0.

14BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, pp. 285-286. ISBN 978-83-8160-369-0.
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cipant in non-contentious proceedings set out in the Article 510 of the
Code of Civil Procedure also refers to a child.1s

The necessity to refer to a general provision is due to the fact that as
arule the Code of Civil Procedure contains no regulation which explicitly
grants the child the status of a participant in non-contentious proceed-
ings. De lege lata, special provisions only exceptionally grant the child the
attribute of a participant in non-contentious proceedings explicitly, by
recognising him or her as an applicant (Article 561 § 1 of the Code of Civil
Procedure, Article 12(4) of the Act on the Collection, Storage and Trans-
plantation of Cells, Tissues and Organs)¢ or a party to proceedings in ju-
venile matters (Article 35 § 1 section 1 of the Act on the Support and
Resocialization of Minors).17 This is an extra-coordinated situation which
does not exclude the general norm contained in the Article 510(1) of the
Code of Civil Procedure governing the principle of participation in non-
contentious proceedings.18

However, it would be advisable to consider the introduction by the
legislator of a provision that would explicitly grant the child the status of
a participant in the proceedings. Such a solution was found in the Act on
Support and Resocialization of Minors (Article 35(1)(1) of the Act on
Support and Resocialization of Minors)!® and in the 1955 draft Code of
Civil Procedure, which contained the provision of the Article 346(2) stat-
ing that in cases of relations between parents and children (for the re-
moval and limitation of parental authority) and in cases for the termina-
tion of adoption, the minor is a participant ex lege. The explicit designa-
tion by the legislator of the child as an interested party or participant in

15 BODIO, . Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 291. ISBN 978-83-8160-369-0.

16 Act of 1 July 2005 on the Collection, Storage and Transplantation of Cells, Tissues and Or-
gans [2005-07-01]. Journal of Laws, 2023, item 1185, consolidated text [in the Polish
original Ustawa zdnia 1 lipca 2005r. o pobieraniu, przechowywaniu i przeszczepianiu
komorek, tkanek i narzqdéw [2005-07-01]. Dziennik Ustaw, 2023, poz. 1185 t.j.].

17 Act of 9 June 2022 on the Support and Resocialization of Minors [2022-06-09]. Journal of
Laws, 2024, item 978, consolidated text [in the Polish original Ustawa z dnia 9 czerwca
2022 r. o wspieraniu iresocjalizacji nieletnich [2022-06-09]. Dziennik Ustaw, 2024,
poz. 978 tj.].

18 BODIO, . Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 291. ISBN 978-83-8160-369-0.

19 Act of 9 June 2022 on the Support and Resocialization of Minors [2022-06-09]. Journal of
Laws, 2024, item 978, consolidated text [in the Polish original Ustawa z dnia 9 czerwca
2022 r. o wspieraniu iresocjalizacji nieletnich [2022-06-09]. Dziennik Ustaw, 2024,
poz. 978 t,.].
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the proceedings would solve problems that often arise in practice and
would relieve the court of the need to apply an extensive interpretation
of the concept of interested party within the meaning of the Article
510(1) of the Code of Civil Procedure.z0

As arule, a child may be a participant in most cases (under the Code
and not under the Code) heard in non-contentious proceedings. Howev-
er, if, despite his or her interest in the case, as the child does not volun-
tarily participate in the proceedings, he or she does not become a partici-
pant. The mere interest in the case does not prejudge the acquisition of
the status of a non-contentious participant, as a certain procedural act in
the form of taking part in the case or being summoned by the court to
take part in the case is necessary to acquire this status.?!

The child as an interested party in the case must, therefore, demon-
strate alegal interest. In cases that by their nature concern non-pecu-
niary rights (e.g. for incapacitation, adoption, marriage authorisation of
a minor, parental authority, access to the child), in order for a minor to be
considered an interested party, it should be decisive to establish that the
child’s non-pecuniary rights are related to the outcome of the non-con-
tentious proceedings.22 These matters undoubtedly affect the legal
sphere of the child, either because they are of a strictly personal nature
or because they are related to the child’s subjective rights.23

Also, in proceedings for recognition of the death or declaration the
parent dead, a child who is a descendant of the missing person is inter-
ested in the outcome of the case on an equal footing with the spouse of
the missing person,24 in cases of parental authority - the parents and
children are interested (as the decision of the guardianship court also af-

20 Cf. RYLSK]I, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, pp. 234-247. ISBN 978-83-8107-767-5; and BODIO, J.
Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa: Wolters
Kluwer, 2019, p. 465. ISBN 978-83-8160-369-0.

21 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 463. ISBN 978-83-8160-369-0.

22 Decision of the Supreme Court of the Republic of Poland Ref. No. Il CZ 163/74 [1974-12-20].
LEX No. 7633.

23 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, pp. 291-292. ISBN 978-83-8160-369-0.

24 Cf. DYDYK, B. Problematyka uczestnictwa w postepowaniu o stwierdzenie zasiedzenia.
Ius Novum [online]. 2008, vol. 2, nr 2, p. 109 [cit. 2025-08-01]. ISSN 2545-0271. Available
at: https://iusnovum.lazarski.pl/iusnovum/issue/view/6.
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fects the legal situation of the minor),2* in cases of guardianship and cu-
ratorship - the interested party is the person under guardianship or cu-
ratorship, in cases of naming a child - the child to whom the name is to
be given,26 in a succession case - the minor heirs of the person who has
acquired the right by succession and the minor heirs of the person to
whom the right hitherto belonged?? shall be interested in the same way
as the adult heirs of those persons, in a case concerning the acquisition of
an inheritance - minors and adult heirs are interested,?8 in a case con-
cerning the division of joint property after the cessation of the communi-
ty of property between spouses - a minor heir of the spouse or former
spouse?? is interested in the same way as an adult heir or spouse.30

The child is considered an interested party in the case also on the ba-
sis of non-Code laws. On the basis of the so-called medical laws, a minor
subject to a medical examination (or other health procedures) is directly
interested one within the meaning of the Article 510 of the Code of Civil
Procedure, and, therefore, proceedings cannot be conducted without en-
suring his or her effective participation in the case.3! For example, under
the Act on the Collection, Storage and Transplantation of Cells, Tissues
and Organs, the recipient is an interested party in a case concerning the
donation of marrow or peripheral blood-forming cells for him or her

25 DOLECKI, H. Ingerencja sqdu opiekuriczego w wykonywanie wtadzy rodzicielskiej. 1. wyd.
Warszawa: Wydawnictwo Prawnicze, 1983, pp. 78-79. ISBN 83-219-0218-9; differently
KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 142. ISBN 978-83-64321-36-8.

26 ZEDLER, F. Sqdy rodzinne: Wybrane zagadnienia organizacyjne i procesowe. 1. wyd. War-
szawa: Wydawnictwo Prawnicze, 1984, p. 90. ISBN 83-219-0223-5; and HAAK, H. Ochro-
na prawna udzielana przez sqd opiekuriczy. 1. wyd. Torun: TNOiK - Dom Organizatora,
2002, p. 269. ISBN 83-7285-096-8.

27 Cf. DYDYK, B. Problematyka uczestnictwa w postepowaniu o stwierdzenie zasiedzenia.
Ius Novum [online]. 2008, vol. 2, nr 2, p. 109 [cit. 2025-08-01]. ISSN 2545-0271. Available
at: https://iusnovum.lazarski.pl/iusnovum/issue/view/6.

28 Cf. Decision of the Supreme Court of the Republic of Poland Ref. No. Il CRN 218/82 [1983-
01-12]. OSNC 1983, no. 8, item 124.

29 MARSZALKOWSKA-KRZES, E. Postepowanie nieprocesowe w sprawach osobowych oraz
rodzinnych [online]. 1. wyd. Wroctaw: Prawnicza i Ekonomiczna Biblioteka Cyfrowa,
2012, p. 201 [cit. 2025-08-01]. e-Monografie, nr 17. ISBN 978-83-61370-33-8. Available
at: http://www.bibliotekacyfrowa.pl/publication/38826.

30 BODIO, . Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 292. ISBN 978-83-8160-369-0.

31 KALLAUS, A. Zezwolenia na udzielenie pacjentowi niezdolnemu do $wiadomego wyraze-
nia zgody $wiadczen zdrowotnych w warunkach zaktadu opiekuriczo-leczniczego. Prawo
i Medycyna. 2014, vol. 16, nr 3-4, pp. 114 and 117. ISSN 1506-8757.
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from a minor sibling (donor).32 A minor and juvenile drug addict is also
an interested party in a case concerning forced treatment of drug ad-
dicts.33

‘There are, however, types of non-contentious proceedings in which
the child, despite having a formal interest in the outcome, is not a partici-
pant in the proceedings because his or her participation in the case is un-
necessary. In such cases, non-contentious proceedings are initiated in fa-
vour of the child who has a legal interest in the proceedings, without the
requirement to include the child in the field of judicial activities.3* These
may be cases whose purpose is to register an event that produces certain
legal effects ipso iure for the child.’35

Examples of such proceedings are those which do not give rise to
a claim sensu stricto, but are of a purely technical nature and serve to reg-
ister his or her family and civil status.3¢ For example, cases that concern
the consent of the family court to the issue of a passport document for
aminor in the absence of an agreement between the parents or when it is
impossible to obtain the consent of one of them (Article 14(1) of the Act
on Passport Documents),37 cases that concern the consent to the issue of
an identity card for a minor in the absence of an agreement between the

32 MULARSKI, K. Problematyka przeszczepu od matoletniego zywego dawcy. Parstwo
i Prawo. 2013, vol. 68, nr 7, p. 56. ISSN 0031-0980; SADOWSKA, J. Uczestnicy postepowa-
nia w przedmiocie wyrazenia zgody przez sad opiekunczy na pobranie szpiku lub
komérek krwiotwérczych krwi obwodowej od matoletniego. Rejent. 2016, vol. 26, nr 7,
p.109. ISSN 1230-669X; HABERKO, ]. Stosowanie technik wspomaganej medycznie
prokreacji w celach niewytacznie rodzicielskich. Problem ,dziecka-lekarstwa”. Medyczna
Wokanda. 2012, nr 4, p.35. ISSN 2081-4143; and ]J. Haberko in HABERKO, J. and I
UHRYNOWSKA-TYSZKIEWICZ. Ustawa o pobieraniu, przechowywaniu i przeszczepianiu
komdrek, tkanek inarzgdéw: Komentarz. 1.wyd. Warszawa: Wolters Kluwer, 2014,
pp- 109 and 132. ISBN 978-83-264-3261-3.

33 HAAK, H. Przymusowe leczenie narkomandéw. 1. wyd. Torun: TNOiK - Dom Organizatora,
2000, p. 58. ISBN 83-7285-011-9; and BODIO, J. Status dziecka jako uczestnika postepowa-
nia nieprocesowego. 1. wyd. Warszawa: Wolters Kluwer, 2019, p. 292. ISBN 978-83-8160-
369-0.

3¢+ KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 123. ISBN 978-83-64321-36-8.

35BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, pp. 463-464. ISBN 978-83-8160-369-0.

36 KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 374. ISBN 978-83-64321-36-8.

37 Act of 27 January 2022 on Passport Documents [2022-01-27]. Journal of Laws, 2024,
item 1063, consolidated text [in the Polish original Ustawa zdnia 27 stycznia 2022 r.
o dokumentach paszportowych [2022-01-27]. Dziennik Ustaw, 2024, poz. 1063 t.j.].
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parents or when it is impossible to obtain the consent of one of them, or
cases concerning the drawing up of a birth certificate and the identity of
a child of unknown parents and the attribution of a surname (Article 62
of the Act on Civil Status Records).38

In certain cases, due to their subject matter, the participation of the
child is excluded, such as in cases of separation at the unanimous request
of the spouses or the lifting of a separation, or in cases under the provi-
sions on state-owned enterprises and on the staff of a state-owned en-
terprise.3?

2 The child as applicant

The child’s participation as an interested party in the case and as a par-
ticipant in the proceedings should be distinguished from his or her par-
ticipation as an applicant, i.e. as a subject entitled to request the initiation
of non-contentious proceedings.#? This distinction is necessary because
every applicant is an interested party, but not every interested party is
entitled to make an application.*! Indeed, there are rules that entitle
strictly defined persons to file a non-contentious proceedings applica-
tion.#2 These can be both procedural provisions (e.g. Article 545 § 1, Arti-
cle 561 § 1, Articles 563, 583, 585 § 1, Articles 593, 600, Article 635 § 2,

38 Act of 28 November 2014 on Civil Status Records [2014-11-28]. Journal of Laws, 2025,
item 594, consolidated text [in the Polish original Ustawa z dnia 28 listopada 2014 r. -
Prawo o aktach stanu cywilnego [2014-11-28]. Dziennik Ustaw, 2025, poz. 594 t.j.].

39 BODIO, . Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 464. ISBN 978-83-8160-369-0.

401, Kunicki in BRONIEWICZ, W., A. MARCINIAK and I. KUNICKI. Postepowanie cywilne
w zarysie. 12. wyd. Warszawa: Wolters Kluwer, 2016, pp. 404-405. ISBN 978-83-8092-
138-2; BRONIEWICZ, W. Postepowanie cywilne w zarysie. 10. wyd. Warszawa: LexisNexis,
2008, p. 334. ISBN 978-83-7334-972-8; and STEMPNIAK, A. Postepowanie o dziat spadku.
1. wyd. Warszawa: C. H. Beck, 2006, p. 125. Prawo Sadowe. ISBN 83-7483-026-3.

41 TUREK, A. and ]. TUREK. Czynno$ci ,nieprocesowe” sadu w sprawach rodzinnych. Palest-
ra [online]. 2008, vol. 53, nr 7-8, p. 75 [cit. 2025-08-01]. ISSN 0031-0344. Available at:
https://palestra.pl/pl/czasopismo/wydanie/7-8-2008; and TUREK, A. and ]. TUREK. Roz-
poznawanie spraw rodzinnych w postepowaniu nieprocesowym. In: T. GUZ, M. R.
PALUBSKA and M. KUC, red. Ksiega Pamiqtkowa: Z okazji 10-lecia Wydziatu Zamiejscowe-
go Nauk Prawnych i Ekonomicznych Katolickiego Uniwersytetu Lubelskiego Jana Pawta Il
w Tomaszowie Lubelskim. 1. wyd. Lublin: Towarzystwo Naukowe Katolickiego Uniwersy-
tetu Lubelskiego Jana Pawta II, 2006, p. 225. ISBN 83-7306-291-2.

42 Decision of the Supreme Court of the Republic of Poland Ref. No. V CZ 16/12 [2012-05-24].
LEX No.1214623; and M. Rejdak in MARCINIAK, A. and K. PIASECKI, red. Kodeks
postepowania cywilnego: Tom 1I: Komentarz: Art. 367 - 729. 7. wyd. Warszawa: C. H. Beck,
2016. 1260 p. ISBN 978-83-255-8108-4, Article 510 of the Code of Civil Procedure,
no. I 1.
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Article 637 § 1 of the Code of Civil Procedure)*3 and substantive provi-
sions (e.g. Articles 145, 146, 201, 202, 210, 269, 1025 § 1 and Article 39,
Article 40, Article 611 § 3, Article 616 § 1 of the Civil Code).**

Who is entitled to initiate a given type of non-contentious proceed-
ings and thus to take the position of the applicant therein is decided by
the special provisions governing specific types of cases heard in non-con-
tentious proceedings,*> and in their absence - by a general provision (Ar-
ticle 510 of the Code of Civil Procedure). The legitimate person for filing
arequest to institute proceedings may, therefore, be an entity indicated
in the law, ‘any interested party’ (e.g. Articles 527, 541, 609, 679 § 2 of
the Code of Civil Procedure), ‘an interested person’ (e.g. Article 691 § 1 of
the Code of Civil Procedure), or an interested party in the case pursuant
to the Article 510 of the Code of Civil Procedure.*6

43 A, Zieliniski in ZIELINSKI, A. red. Kodeks postepowania cywilnego: Komentarz. 9. wyd. War-
szawa: C. H. Beck, 2017. 1862 p. ISBN 978-83-255-9097-0, Article 572 of the Code of Civil
Procedure, no. 6.

4+ W, Siedlecki in RESICH, Z. red. System prawa procesowego cywilnego: Tom II: Postepowa-
nie rozpoznawcze przed sqdami pierwszej instancji. 1. wyd. Wroctaw; Warszawa: Zaktad
Narodowy im. Ossolinskich, 1987, p. 635. ISBN 83-04-02514-0; W. Siedlecki in SIED-
LECKI, W. and Z. SWIEBODA. Postepowanie nieprocesowe. 1. wyd. Warszawa: Wydawnict-
wa Prawnicze PWN, 2001, p.45. ISBN 83-88296-60-4; SIEDLECKI, W. Postepowanie
nieprocesowe. 1. wyd. Warszawa: Wydawnictwa Prawnicze PWN, 1988, p. 40. ISBN 83-01-
08478-2; KORZAN, K. Postepowanie nieprocesowe. 2. wyd. Warszawa: C. H. Beck, 2004,
pp. 232-233. ISBN 83-7110-809-5; ZIELINSKI, A. Postepowanie cywilne: Kompendium.
13. wyd. Warszawa: C. H. Beck, 2012, p. 315. ISBN 978-83-255-3154-6; J. Studzinska in
GAPSKA, E. and ]. STUDZINSKA. Postepowanie nieprocesowe. 1. wyd. Warszawa: Wolters
Kluwer, 2015, p. 154. Biblioteka Sadowa. ISBN 978-83-264-3484-6; P. Telenga in JAKU-
BECK], J. red. Kodeks postepowania cywilnego: Tom I: Komentarz do art. 1 - 729. 7. wyd.
Warszawa: Wolters Kluwer, 2017, p. 88. Komentarze Praktyczne. ISBN 978-83-8107-222-
9; STEMPNIAK, A. Autonomia iintegracja postepowan dziatowych w prawie polskim.
1. wyd. Warszawa: C. H. Beck, 2017, p. 418. ISBN 978-83-255-9095-6; reasons for the De-
cision of the Supreme Court of the Republic of Poland Ref. No. Ill CZP 89/13 [2013-12-13].
OSP 2015, no. 1, item 2; and BODIO, ]. Status dziecka jako uczestnika postepowania
nieprocesowego. 1. wyd. Warszawa: Wolters Kluwer, 2019, pp. 306-307. ISBN 978-83-
8160-369-0.

45 ZIELINSKI, A. Postepowanie cywilne: Kompendium. 13. wyd. Warszawa: C. H. Beck, 2012,
p-315. ISBN 978-83-255-3154-6; W. Siedlecki in SIEDLECKI, W. and Z. SWIEBODA.
Postepowanie nieprocesowe. 1.wyd. Warszawa: Wydawnictwa Prawnicze PWN, 2001,
p. 45. ISBN 83-88296-60-4; E. Marszatkowska-Krze§ in MADRZAK, H. red. Postepowanie
cywilne. 4. wyd. Warszawa: C. H. Beck, 2003, p. 292. ISBN 83-7247-720-5; and JAGIELA, J.
Skutki niewziecia przez zainteresowanego udzialu w postepowaniu nieprocesowym.
Parnistwo i Prawo. 2014, vol. 69, nr 3, p. 44. ISSN 0031-0980.

46 Cf. E. Marszatkowska-Krze$ in MADRZAK, H. red. Postepowanie cywilne. 4. wyd. Warsza-
wa: C. H. Beck, 2003, pp. 291-292. ISBN 83-7247-720-5; 1. Kunicki in BRONIEWICZ, W., A.
MARCINIAK and I. KUNICKI. Postepowanie cywilne w zarysie. 12. wyd. Warszawa: Wolters
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Also in cases that can be initiated by the court ex officio, the applicant
needs to be singled out.#” This is because the possibility to initiate pro-
ceedings ex officio does not exclude the initiation of proceedings upon
application, which is confirmed, inter alia, by the provisions on the initia-
tion of proceedings ‘upon application or ex officio’ (e.g. Article 635 § 1,
Article 655 § 1 of the Code of Civil Procedure). The fact that the legislator
itself attaches importance to requests to initiate proceedings in cases that
can be initiated ex officio is also evidenced by the regulation of the Arti-
cle 512 § 2 of the Code of Civil Procedure, which would otherwise be re-
dundant.*8

The applicant is one of the participants in the proceedings, but a spe-
cial one, as it is his or her will, externalised by the application made, that
leads to the initiation of proceedings, regardless of whether the proceed-
ings could also have been initiated ex officio. It is, therefore, justified to
distinguish the procedural situation of this participant from other partic-
ipants in the proceedings.*?

The status of applicant may be granted to a child by a general provi-
sion (Article 510 of the Code of Civil Procedure) or by special provisions
(e.g. Article 545 § 1, Article 561 § 1, Article 563, Article 635 § 2 of the
Code of Civil Procedure, Article 12(4) of the Act on the Collection, Storage
and Transplantation of Cells, Tissues and Organs>9).51

Kluwer, 2016, p. 405. ISBN 978-83-8092-138-2; and BODIO, ]. Status dziecka jako uczest-
nika postepowania nieprocesowego. 1.wyd. Warszawa: Wolters Kluwer, 2019, p.307.
ISBN 978-83-8160-369-0.

47 KLIMKOWICZ, ]J. Uczestnictwo w charakterze wnioskodawcy w postepowaniu nieproce-
sowym. Paristwo i Prawo. 1977, vol. 32, nr 1, p. 101. ISSN 0031-0980.

48 KLIMKOWICZ, ]. Uczestnictwo w charakterze wnioskodawcy w postepowaniu nieproce-
sowym. Paristwo i Prawo. 1977, vol. 32, nr 1, p. 101. ISSN 0031-0980; and ]. Studzinska in
GAPSKA, E. and . STUDZINSKA. Postepowanie nieprocesowe. 1. wyd. Warszawa: Wolters
Kluwer, 2015, pp. 259-263. Biblioteka Sadowa. ISBN 978-83-264-3484-6.

49 RYLSKI, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, pp. 170-177. ISBN 978-83-8107-767-5; WARZOCHA, E.
Cofniecie powddztwa oraz wniosku wszczynajgcego postepowanie nieprocesowe. 1. wyd.
Warszawa: Wydawnictwo Prawnicze, 1977, pp. 25, 76-77; and BODIO, ]. Status dziecka
jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa: Wolters Kluwer, 2019,
p. 308.ISBN 978-83-8160-369-0.

50 Act of 1 July 2005 on the Collection, Storage and Transplantation of Cells, Tissues and Or-
gans [2005-07-01]. Journal of Laws, 2023, item 1185, consolidated text [in the Polish
original Ustawa zdnia 1 lipca 2005r. o pobieraniu, przechowywaniu i przeszczepianiu
komorek, tkanek i narzqdéw [2005-07-01]. Dziennik Ustaw, 2023, poz. 1185 t.j.].

51 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 311. ISBN 978-83-8160-369-0.
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Compared to adult applicants, in the majority of cases, a child cannot
independently file an application for proceedings due to lack of proce-
dural capacity and has to be replaced by a legal representative. This ap-
plies to the possibility to file an application e.g. in cases for declaration of
inheritance, division of inheritance, securing of inheritance,>2 disclosure
of inherited property,>3 in which the heirs (statutory or testamentary)
are entitled to file an application in the first place;>* in cases for incapaci-
tation of the parent of a minor or adoptee, in which the child may be the
applicant; in cases for the abolition of co-ownership, in which the minor
heirs of the co-owner also have the right to file an application;55 in cases
for the establishment of a presumption of succession, in which the heir of
the self-owner may be the applicant.56

In some cases, due to the possession of procedural capacity, in spite
of limited legal capacity, the child is entitled to file the application himself
or herself (e.g. in guardianship cases, for granting marriage authorisation
to aminor woman, concerning parental authority or contact with the
child). ‘On the basis of specific provisions, a minor over 16 years of age
may apply for the donation of marrow or peripheral blood-forming cells
from himself or herself as a donor, and below that age such an applica-
tion may be made by the legal representatives of the candidate for dona-
tion (Article 12(4) of the Act on the Collection, Storage and Transplanta-
tion of Cells, Tissues and Organs).’>”

52 ULIASZ, M. Kodeks postepowania cywilnego: Tom II: Komentarz do artykutéw 506 - 1217.
1. wyd. Warszawa: C. H. Beck, 2007, p. 312. ISBN 978-83-7483-615-9.

53 ULIASZ, M. Kodeks postepowania cywilnego: Tom II: Komentarz do artykutéw 506 - 1217.
1. wyd. Warszawa: C. H. Beck, 2007, p. 324. ISBN 978-83-7483-615-9.

54 TYLINSKI, G. Ksiega II: Postepowanie nieprocesowe: Komentarz. 1.wyd. Warszawa: Wy-
dawnictwo Naukowo-Prawnicze AD Exemplum, 2017, p. 173. ISBN 978-83-944517-5-2.
55 ]. Studzinska in GAPSKA, E. and J. STUDZINSKA. Postepowanie nieprocesowe. 1. wyd. War-
szawa: Wolters Kluwer, 2015, p. 649. Biblioteka Sadowa. ISBN 978-83-264-3484-6; and
STEMPNIAK, A. Autonomia i integracja postepowan dziatowych w prawie polskim. 1. wyd.

Warszawa: C. H. Beck, 2017, pp. 427-428. ISBN 978-83-255-9095-6.

56 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 311. ISBN 978-83-8160-369-0; N. Krej in MARSZALKOWSKA-
KRZES, E. red. Kodeks postepowania cywilnego: Komentarz [online]. 25. wyd. Warszawa: C.
H. Beck, 2019. 1217 p. [cit. 2025-08-01]. Available at: https://sip.legalis.pl/document-
view.seam?documentld=mjxw62zogi3damrugeydcmi, Article 609 of the Code of Civil
Procedure, no. 3.

57BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 311. ISBN 978-83-8160-369-0.
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Not in every case in which a child has the status of an interested par-
ty can also be an applicant. This is due to the fact that special provisions
sometimes explicitly define the circle of persons entitled to apply for
non-contentious proceedings, eliminating children from them by an
enumerative list of applicants. This also applies to those cases in which
the child has the status of a participant. For example, the application for
adoption may be filed by the adopter, which eliminates other persons in-
terested in initiating the adoption case and obtaining the relevant judg-
ment, such as the child to be adopted.>® Another example is cases of acts
beyond the scope of ordinary administration of the child’s property,
where only the parents (or one of them) can apply to initiate proceed-
ings.5?

3 The child as a participant by operation of law

A child may participate in non-contentious proceedings as a participant
by operation of law. The circle of participants in non-contentious pro-
ceedings is generally defined by the Article 510 of the Code of Civil Pro-
cedure, but there are cases in which the Code of Civil Procedure specifi-
cally identifies persons who are participants by operation of law. Partici-
pation by operation of law is a qualified participation in relation to par-
ticipation under the Article 510 of the Code of Civil Procedure, as it is in-
dependent of the content of the application initiating the proceedings
and the actions of the court performed ex officio, as well as the actual par-
ticipation of the listed persons in the proceedings.®° It is the Code of Civil

58 T. Zyznowski in MARCINIAK, A. and K. PIASECKI, red. Kodeks postepowania cywilnego:
Tom II: Komentarz: Art. 367 - 729. 7. wyd. Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-
83-255-8108-4, Article 585 of the Code of Civil Procedure, no. 1.

59]. Gudowski in ERECINSKI, T. red. Kodeks postepowania cywilnego: Komentarz: Tom IV:
Postepowanie rozpoznawcze: Postepowanie zabezpieczajqce. 5. wyd. Warszawa: Wolters
Kluwer, 2016. 824 p. ISBN 978-83-8092-158-0, Article 583 of the Code of Civil Procedure,
no.1; A. Zielinski in ZIELINSKI, A. red. Kodeks postepowania cywilnego: Komentarz.
9. wyd. Warszawa: C. H. Beck, 2017. 1862 p. ISBN 978-83-255-9097-0, Article 583 of the
Code of Civil Procedure, no.2; T. Zyznowski in MARCINIAK, A. and K. PIASECKI, red.
Kodeks postepowania cywilnego: Tom II: Komentarz: Art. 367 - 729. 7. wyd. Warszawa: C.
H. Beck, 2016. 1260 p. ISBN 978-83-255-8108-4, Article 583 of the Code of Civil Procedu-
re, no.2; and BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego.
1. wyd. Warszawa: Wolters Kluwer, 2019, pp. 311-312. ISBN 978-83-8160-369-0.

60 B, Czech in MARCINIAK, A. and K. PIASECK], red. Kodeks postepowania cywilnego: Tom II:
Komentarz: Art. 367 - 729. 7. wyd. Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-83-255-
8108-4, Article 546 of the Code of Civil Procedure, no.2; K. Flaga-Gieruszynska in
ZIELINSKI, A. red. Kodeks postepowania cywilnego: Komentarz. 6. wyd. Warszawa: C. H.
Beck, 2012, p. 1022. ISBN 978-83-255-3796-8; and LUDWICZAK, L. Ubezwtasnowolnienie
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Procedure that determines that an entity becomes a participant by oper-
ation of law.6! Participation by operation of law occurs in cases of a spe-
cial nature, where judgments are made with respect of fundamental
rights and where there is an increased protection for the subjects of the
proceedings.62

The prevailing view in the literature is that persons designated by
the law as participants in non-contentious proceedings by operation of
law become participants in the proceedings as soon as they are initiated,
even if they were not indicated in the application or summoned by the
court®? and did not participate in the proceedings (either willfully®* or
against their will, as a result of the court’s oversight),®> and even if they
were not interested in the case within the meaning of the Article 510 of
the Code of Civil Procedure.5%

w polskim systemie prawnym: Aspekty materialnoprawne i formalnoprawne. 1. wyd. War-
szawa: LexisNexis, 2012, p. 143. ISBN 978-83-7806-287-5.

61 RYLSKI, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, p. 367. ISBN 978-83-8107-767-5.

62 Reasoning of the Decision of the Supreme Court of the Republic of Poland Ref. No. 1V
CSK 379/15 [2015-11-19]. OSNC 2016, no. 11, item 130; and BODIO, . Status dziecka jako
uczestnika postepowania nieprocesowego. 1.wyd. Warszawa: Wolters Kluwer, 2019,
pp. 312-313. ISBN 978-83-8160-369-0.

63]. Kunicki in BRONIEWICZ, W., A. MARCINIAK and [. KUNICKI. Postepowanie cywilne
w zarysie. 12. wyd. Warszawa: Wolters Kluwer, 2016, p. 404. ISBN 978-83-8092-138-2.

6¢ MIACZYNSKI, A. Z rozwazan nad istotg i funkcja orzeczen nieprocesowych. In: H. MADR-
ZAK, red. Zbiér rozpraw z zakresu postepowania cywilnego. 1. wyd. Wroctaw: Wydawnic-
two Uniwersytetu Wroctawskiego, 1990, p. 139. Acta Universitatis Wratislaviensis: Pra-
wo, nr 170. ISSN 0524-4544.

65 Reasons for the Decision of the Supreme Court of the Republic of Poland Ref. No. IV CSK
379/15 [2015-11-19]. OSNC 2016, no. 11, item 130; B. Czech in MARCINIAK, A. and K.
PIASECK]I, red. Kodeks postepowania cywilnego: Tom II: Komentarz: Art. 367 — 729. 7. wyd.
Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-83-255-8108-4, Article 546 of the Code of
Civil Procedure, no. 2; Decision of the Supreme Court of the Republic of Poland Ref. No. Il CZ
23/65 [1965-04-30]. OSNCP 1966, no. 2, item 24; P. Pru$§ in MANOWSKA, M. red. Kodeks
postepowania cywilnego: Komentarz. 2. wyd. Warszawa: LexisNexis, 2013, p. 1037. ISBN
978-83-7806-975-1; MADA], S. Postepowanie nieprocesowe w sprawach matzenskich.
1. wyd. Warszawa: Wydawnictwo Prawnicze, 1978, p. 37; and JAGIELA, ]. Skutki niewzie-
cia przez zainteresowanego udziatu w postepowaniu nieprocesowym. Paristwo i Prawo.
2014, vol. 69, nr 3, pp. 44-57. ISSN 0031-0980.

66 MADA], S. Postepowanie nieprocesowe w sprawach matzeriskich. 1. wyd. Warszawa: Wy-
dawnictwo Prawnicze, 1978, p. 37; LUBINSKI, K. Postepowanie o ubezwtasnowolnienie.
1. wyd. Warszawa: Wydawnictwo Prawnicze, 1979, p. 71. ISBN 83-219-0004-6; MIA-
CZYNSKI, A. Z rozwazan nad istot i funkcja orzeczen nieprocesowych. In: H. MADRZAK,
red. Zbior rozpraw z zakresu postepowania cywilnego. 1.wyd. Wroctaw: Wydawnictwo
Uniwersytetu Wroctawskiego, 1990, p. 139. Acta Universitatis Wratislaviensis: Prawo,
nr 170. ISSN 0524-4544; and BODIO, ]. Status dziecka jako uczestnika postepowania
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Participants by operation of law also do not have to show that the
outcome of the proceedings affects their rights,®7 as the legislator recog-
nises that they have alegal interest in the court’s issuance of a certain
content of the decision, and the court is not entitled to examine whether
these persons have a legal interest.58 Nor can any other participant in the
proceedings successfully challenge their interest in the outcome of the
proceedings.6?

The child is granted the status of participant by operation of law on
the same terms as the adult participant in the proceedings. The granting

nieprocesowego. 1. wyd. Warszawa: Wolters Kluwer, 2019, pp. 311-312. ISBN 978-83-
8160-369-0.

67], Studzifiska in GAPSKA, E. and J. STUDZINSKA. Postepowanie nieprocesowe. 1. wyd. War-
szawa: Wolters Kluwer, 2015, p. 146. Biblioteka Sagdowa. ISBN 978-83-264-3484-6; E.
Marszatkowska-Krze$ in MARSZALKOWSKA-KRZES, E. red. Kodeks postepowania cywilne-
go: Komentarz [online]. 25. wyd. Warszawa: C. H. Beck, 2019. 1217 p. [cit. 2025-08-01].
Available at: https://sip.legalis.pl/document-view.seam?documentld=mjxw62zogi3damr
ugeydcmi, Article 546 of the Code of Civil Procedure, no. 2; B. Czech in MARCINIAK, A. and
K. PIASECK], red. Kodeks postepowania cywilnego: Tom II: Komentarz: Art. 367 - 729.
7. wyd. Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-83-255-8108-4, Article 546 of the
Code of Civil Procedure, no. 2; KALLAUS, A. Udziat osoby matoletniej w postepowaniu opie-
kuriczym. 1. wyd. Poznan: Ars boni et aequi, 2015, p. 115. ISBN 978-83-64321-36-8; M.
Rejdak in MARCINIAK, A. and K. PIASECK], red. Kodeks postepowania cywilnego: Tom II:
Komentarz: Art. 367 - 729. 7. wyd. Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-83-255-
8108-4, Article 510 of the Code of Civil Procedure, no. 5; and Decision of the Supreme
Court of the Republic of Poland Ref. No. Il CZ23/65 [1965-04-30]. OSNCP 1966, no. 2,
item 24.

68 LUBINSKI, K. Postepowanie o ubezwtasnowolnienie. 1.wyd. Warszawa: Wydawnictwo
Prawnicze, 1979, p.71. ISBN 83-219-0004-6; MIACZYNSKI, A. Zrozwazan nad istota
i funkcja orzeczen nieprocesowych. In: H. MADRZAK, red. Zbidr rozpraw z zakresu poste-
powania cywilnego. 1. wyd. Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego, 1990,
p. 139. Acta Universitatis Wratislaviensis: Prawo, nr 170. ISSN 0524-4544; M. Rejdak in
MARCINIAK, A. and K. PIASECK], red. Kodeks postepowania cywilnego: Tom II: Komentarz:
Art. 367 - 729. 7. wyd. Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-83-255-8108-4, Ar-
ticle 510 of the Code of Civil Procedure, no. 5; B. Czech in MARCINIAK, A. and K. PIASECKI,
red. Kodeks postepowania cywilnego: Tom II: Komentarz: Art. 367 - 729. 7.wyd. War-
szawa: C. H. Beck, 2016. 1260 p. ISBN 978-83-255-8108-4, Article 546 of the Code of Civil
Procedure, no. 10; and KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekun-
czym. 1. wyd. Poznan: Ars boni et aequi, 2015, p. 115. ISBN 978-83-64321-36-8.

6 W. Siedlecki in SIEDLECKI, W. and Z. SWIEBODA. Postepowanie nieprocesowe. 1. wyd.
Warszawa: Wydawnictwa Prawnicze PWN, 2001, p. 45. ISBN 83-88296-60-4; MIACZYN-
SKI, A. Z rozwazan nad istotg i funkcja orzeczen nieprocesowych. In: H. MADRZAK, red.
Zbidr rozpraw z zakresu postepowania cywilnego. 1. wyd. Wroctaw: Wydawnictwo Uni-
wersytetu Wroctawskiego, 1990, p.139. Acta Universitatis Wratislaviensis: Prawo,
nr 170. ISSN 0524-4544; and BODIO, ]. Status dziecka jako uczestnika postepowania nie-
procesowego. 1. wyd. Warszawa: Wolters Kluwer, 2019, pp. 313-314. ISBN 978-83-8160-
369-0.
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of participant status to a child by operation of law occurs not only on the
basis of an express provision of the law (which explicitly defines persons
appearing in the proceedings as such), or also when the legislator con-
siders that the child’s participation in the case is necessary for its resolu-
tion.”0

IL. Involvement of the child as a witness and a person to be heard

1. The involvement of the child in non-contentious proceedings does not
always have to entail acting as a party to the proceedings with a direct or
indirect interest in their outcome. There are situations in non-conten-
tious proceedings where the child may participate and perform certain
procedural acts without becoming a participant in the non-contentious
proceedings, an example of which is the participation of the child as
a witness or a person to be heard.

Since a non-contentious proceedings’ participant is an entity with
a direct or indirect interest in the outcome of the case who takes part in
the proceedings in order to protect his or her own rights, a witness who
appears in civil proceedings as a result of the performance of an obliga-
tion to appear before the court and give evidence cannot be considered
a participant.”!

The appearance of a child as a witness is a form of participation in
civil proceedings. A witness is a subject who takes part in judicial actions
and performs certain procedural acts. His or her actions are informative
and consist of providing the court with the material necessary to decide
the case and make ajudgment.’?2 The child’s participation as a witness

70 MICHNIK, A. Postepowanie o wpis do rejestru przedsiebiorcéw. 1. wyd. Warszawa: Wolters
Kluwer, 2009, p. 139. ISBN 978-83-7601-633-7; MARSZALKOWSKA-KRZES, E. Rozdziat
12. Postepowanie rejestrowe. In: T. WISNIEWSKI, red. Postepowanie sqdowe w sprawach
cywilnych z udziatem przedsiebiorcéw. 1. wyd. Warszawa: C. H. Beck, 2013, p. 609. System
Prawa Handlowego, t. 7. ISBN 978-83-255-5271-8; and BODIO, ]. Status dziecka jako
uczestnika postepowania nieprocesowego. 1.wyd. Warszawa: Wolters Kluwer, 2019,
p. 318.ISBN 978-83-8160-369-0.

71 KACZMAREK, B. Matoletni $wiadek w procesie cywilnym - zagadnienia wybrane. Prze-
glqd Prawa i Administracji [online]. 2009, nr 81, p. 53 [cit. 2025-08-01]. ISSN 2957-2304.
Available at: https://wuwr.pl/ppa/article/view/7157.

72 WASKOWSK], E. Istota czynnosci procesowych. Polski Proces Cywilny. 1937, nr 24, p. 737.
ISSN 2082-1743, cited in FLEJSZAR, R. Zasada dyspozycyjnosci w procesie cywilnym.
1. wyd. Warszawa: C. H. Beck, 2016, p. 29. ISBN 978-83-255-8526-6; and BODIO, ]. Status
dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa: Wolters Klu-
wer, 2019, p. 319. ISBN 978-83-8160-369-0.
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may not be combined with his or her simultaneous appearance as a par-
ticipant in non-contentious proceedings.”> However, there is no indica-
tion to the contrary that a child who is not a participant in the non-con-
tentious proceedings may appear as a witness on the same basis as an
adult.7+

The legislator does not precisely define the age below which a child
cannot appear as a witness in non-contentious proceedings. The only re-
striction of this kind is the one relating to the participation of minor wit-
nesses in matrimonial proceedings (Article 430 of the Code of Civil Pro-
cedure).”s In other categories of cases, the general limitations relating to
witness testimony are relevant, in particular Article 259(1) of the Code of
Civil Procedure, according to which witnesses cannot be persons incapa-
ble of perceiving or communicating their observations. The assessment
of the witness’s capacity to testify is an independent competence of the
court.”’6

A child who is mentally mature and able to make certain observa-
tions and then communicate them may be summoned by the court to tes-
tify as a witness.”” When questioning a child, the court shall take into ac-
count the child’s intellectual development,’® communicative and other
personality traits that are not strictly age-specific, as well as the child’s

73 JAWORSKI, M. Uwagi do projektu Kodeksu Postepowania Niespornego ksiegi pierwszej.
Gtos Sqdownictwa. 1937, vol.9, nr 7-8, p. 600; and RYLSKI, P. Uczestnik postepowania
nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd. Warszawa: Wolters Kluwer, 2017,
p- 157.ISBN 978-83-8107-767-5.

74+ BODIO, . Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 320. ISBN 978-83-8160-369-0.

75 FLAGA-GIERUSZYNSKA, K. Dziecko w procesie cywilnym. In: D. WALOSZEK, red. Encyklo-
pedia Dzieciristwa [online]. 1. wyd. Zielona Géra: Fundacja Edukacja-Demokracja-Rozwoj,
2016-01-10 [cit. 2025-08-01]. ISBN 978-83-942938-2-6. Available at: https://encyklope-
diadziecinstwa.pl/index.php?title=Dziecko_w_procesie_cywilnym.

76 FLAGA-GIERUSZYNSKA, K. Dziecko w procesie cywilnym. In: D. WALOSZEK, red. Encyklo-
pedia Dzieciristwa [online]. 1. wyd. Zielona Géra: Fundacja Edukacja-Demokracja-Rozwoj,
2016-01-10 [cit. 2025-08-01]. ISBN 978-83-942938-2-6. Available at: https://encyklope-
diadziecinstwa.pl/index.php?title=Dziecko_w_procesie_cywilnym.

77 KACZMAREK, B. Matoletni swiadek w procesie cywilnym - zagadnienia wybrane. Prze-
glad Prawa i Administracji [online]. 2009, nr 81, p. 50 [cit. 2025-08-01]. ISSN 2957-2304.
Available at: https://wuwr.pl/ppa/article/view/7157.

78 PEIPER, L. Komentarz do kodeksu postepowania cywilnego i przepiséw wprowadzajqcych
kodeks postepowania cywilnego: Wraz z ustawami i rozporzqdzeniami dodatkowemi, tu-
dziez z umowami miedzynarodowemi: Czes¢ pierwsza: Tom I: Art. 1 - 392. 1. wyd. Krakéw:
Leon Frommer, 1934, p. 633.
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individual abilities and degree of psycho-intellectual development.”® The
legislator has also not made the possibility of questioning a person as
a witness conditional on procedural capacity, which means that a person
deprived of it can also be one.8% Therefore, it is not the age of the child or
the extent of his or her procedural capacity, but his or her ability to per-
ceive and communicate his or her observations that should determine
whether he or she should be heard as a witness. It may happen that
a child who has reached the age of 13, and who, therefore, has limited
procedural capacity, is not able to communicate his or her perceptions to
the same extent as a child who has not reached the age of 13, and who,
therefore, lacks this capacity.8!

2. The case in which the Code of Civil Procedure prescribes the hear-
ing of the child should be distinguished from the participation of the child
as a witness in non-contentious proceedings, i.e. Article 576 § 2 of the
Code of Civil Procedure. This provision prescribes the hearing of the child
in non-contentious proceedings - guardianship proceedings - in matters
concerning the child’s person or property, if the child’s mental develop-
ment, state of health and degree of maturity so permit, taking into ac-
count, as far as possible, the child’s reasonable wishes.

There is a dispute in the academia as to whether hearing a child un-
der the Article 576(2) of the Code of Civil Procedure is tantamount to giv-
ing him or her the status of a participant in the non-contentious proceed-
ings. Some authors consider that an order to hear a person is tantamount
to recognising him or her as a participant in the proceedings, since the
term “hear” implies receiving oral statements from the participants in the
proceedings,82 containing the conclusions, claims, and explanations of the
participants in the proceedings.83 The argument in favour of considering

79 KNOPPEK, K. Podmiotowe ograniczenia dowodu z zeznan $wiadkéw w procesie cywilnym.
1. wyd. Poznan: Wydawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza, 1985,
p- 18. Prawo, nr 122. ISSN 0083-4262; and T. Demendecki in JAKUBECK], J. red. Kodeks
postepowania cywilnego: Tom I: Komentarz do art. 1 - 729. 7.wyd. Warszawa: Wolters
Kluwer, 2017, p. 467. Komentarze Praktyczne. ISBN 978-83-8107-222-9.

80 KACZMAREK, B. Matoletni $wiadek w procesie cywilnym - zagadnienia wybrane. Prze-
glqd Prawa i Administracji [online]. 2009, nr 81, p. 58 [cit. 2025-08-01]. ISSN 2957-2304.
Available at: https://wuwr.pl/ppa/article/view/7157.

81 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, pp. 431-432. ISBN 978-83-8160-369-0.

82 ZIELINSKI, A. Sgdownictwo opiekuricze w sprawach matoletnich. 1. wyd. Warszawa: Wy-
dawnictwo Prawnicze, 1975, p. 97.

83 LIPINSKI, K. Zezwolenie na zawarcie matzefistwa przez osobe matoletniag. Nowe Prawo.
1953, vol. 9, nr 4, p. 65. ISSN 0324-816X; ]. Ignatowicz in PIETRZYKOWSK], ]. red. Kodeks
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the person heard as a participant in the proceedings is to be that a hear-
ing is, in principle, a right to which a participant in the proceedings is en-
titled, and is, therefore, immanently connected with his or her admission
to the proceedings.8*

The opponents of this position take the view that the obligation to
hear a certain category of persons in non-contentious proceedings (main-
ly in care cases) does not mean that they are granted the attribute of
a participant in the proceedings.85 This view seems to be justified, as the
wording of the Article 515 in fine of the Code of Civil Procedure implies
the possibility for the court to receive written explanations from persons
who are not participants in the non-contentious proceedings.8¢ In some
provisions, the legislator explicitly indicates that the hearing refers to the
participants of the proceedings (e.g. in the Article 514 § 1, Article 547,
Article 554 § 2, Article 59818 § 2 of the Code of Civil Procedure), but in
other provisions, which provide for the hearing of certain persons (e.g.
Article 533, Article 561 § 3, Article 565 § 1, Articles 576, 582, 583 of the

rodzinny i opiekuriczy z komentarzem. 2. wyd. Warszawa: Wydawnictwo Prawnicze, 1993,
p. 751. ISBN 83-219-0641-9; Resolution of the Supreme Court of the Republic of Poland Ref.
No. 1C0 26/55 [1955-08-26]. OSN 1956, no. 1, item 5, cited in ZIELINSKI, A. Sqdownictwo
opiekuricze w sprawach matoletnich. 1. wyd. Warszawa: Wydawnictwo Prawnicze, 1975,
p. 97.

84 KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 99. ISBN 978-83-64321-36-8; SAWCZUK, M. Konstytucyjne idee
prawa sadowego cywilnego. In: T. BOJARSKI, E. GDULEWICZ and ]J. SZRENIAWSKI, red.
Konstytucyjny ustréj paristwa: Ksiega jubileuszowa profesora Wiestawa Skrzydty. 1. wyd.
Lublin: Wydawnictwo Uniwersytetu Marii Curie-Sktodowskiej, 2000, pp. 241-249. ISBN
83-227-1519-6; and BODIO, . Status dziecka jako uczestnika postepowania nieprocesowe-
go. 1. wyd. Warszawa: Wolters Kluwer, 2019, p. 320. ISBN 978-83-8160-369-0.

85 IGNATOWICZ, J. Adam Zielinski - Sadownictwo opiekunicze w sprawach matoletnich. Wy-
dawnictwo Prawnicze, Warszawa 1975, s. 323. Zeszyty Naukowe Instytutu Badania Prawa
Sqdowego. 1976, nr 4, p. 231. ISSN 0137-2777; ZIELINSKI, A. Sgdownictwo opiekuricze
w sprawach matoletnich. 1.wyd. Warszawa: Wydawnictwo Prawnicze, 1975, p.97; J.
Gudowski in ERECINSKI, T. red. Kodeks postepowania cywilnego: Komentarz: Tom III:
Postepowanie rozpoznawcze: Postepowanie zabezpieczajqce. 4. wyd. Warszawa: Lexis-
Nexis, 2012, p. 195. ISBN 978-83-7806-249-3; A. Géra-Btaszczykowska in DOLECKI, H.
and T. WISNIEWSKI, red. Kodeks postepowania cywilnego: Tom III: Artykuly 506 - 729.
2. wyd. Warszawa: Wolters Kluwer, 2013. 584 p. Komentarz Lex. ISBN 978-83-264-4146-
2, Article 510 of the Code of Civil Procedure, no. 2; and HAAK, H. Witadza rodzicielska:
Komentarz. 1. wyd. Torun: TNOiK - Dom Organizatora, 1995, p. 254. ISBN 83-85709-80-0.

86 RYLSKI, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, p. 153. ISBN 978-83-8107-767-5.
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Code of Civil Procedure), the legislator does not explicitly indicate that it
refers to the participants of the non-contentious proceedings.8”

It has rightly been stated in the established scholarly opinion that the
hearing itself, as a procedural act of the court, does not result in the per-
sons heard acquiring the status of a participant in the non-contentious
proceedings, as the purpose of the hearing is to obtain relevant infor-
mation on the circumstances of the case, and not to grant the subject
concerned the status of a participant.88 The hearing of a person, even if
mandatory, does not prejudge the acquisition of the status of a partici-
pant in the non-contentious proceedings.8’ Indeed, a hearing, which is
a specific means of obtaining knowledge of the facts in non-contentious
proceedings, may be applied to both participants and third parties.?°

The hearing of the child under the Article 576 § 2 of the Code of Civil
Procedure cannot, therefore, be equated with the hearing of the partici-
pant under the Article 514 § 1 of the Code of Civil Procedure.®! The hear-
ing of the child under the Article 576 § 2 of the Code of Civil Procedure

87 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 321. ISBN 978-83-8160-369-0.

88 RYLSKI, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, p. 156. ISBN 978-83-8107-767-5.

89 RYLSKI, P. Uczestnik postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1. wyd.
Warszawa: Wolters Kluwer, 2017, pp. 152-157. ISBN 978-83-8107-767-5.

90 ZIELINSKI, A. Sgdownictwo opiekuricze w sprawach matoletnich. 1. wyd. Warszawa: Wy-
dawnictwo Prawnicze, 1975, p. 97; J. Gudowski in ERECINSKI, T. red. Kodeks postepowa-
nia cywilnego: Komentarz: Tom IlI: Czes¢ pierwsza: Postepowanie rozpoznawcze: Czes¢
druga: Postepowanie zabezpieczajqce. 3. wyd. Warszawa: LexisNexis, 2009, p. 195. ISBN
978-83-7620-215-0; BRONIEWICZ, W. Postepowanie cywilne w zarysie. 10. wyd. Warsza-
wa: LexisNexis, 2008, p.327. ISBN 978-83-7334-972-8; MARSZALKOWSKA-KRZES, E.
Postepowanie nieprocesowe w sprawach osobowych oraz rodzinnych [online]. 1. wyd. Wro-
ctaw: Prawnicza i Ekonomiczna Biblioteka Cyfrowa, 2012, p.52 [cit. 2025-08-01]. e-
Monografie, nr 17. ISBN 978-83-61370-33-8. Available at: http://www.bibliotekacyfro-
wa.pl/publication/38826; ZEDLER, F. Sqdy rodzinne: Wybrane zagadnienia organizacyjne
i procesowe. 1. wyd. Warszawa: Wydawnictwo Prawnicze, 1984, p. 94. ISBN 83-219-0223-
5; SIEDLECKI, W. and Z. SWIEBODA. Postepowanie nieprocesowe. 1. wyd. Warszawa: Wy-
dawnictwa Prawnicze PWN, 2001, p. 73. ISBN 83-88296-60-4; HAAK, H. Ochrona prawna
udzielana przez sqd opiekuriczy. 1. wyd. Torun: TNOiK - Dom Organizatora, 2002, p. 236.
ISBN 83-7285-096-8; MARKIEWICZ, K. Dowodzenie w postepowaniu nieprocesowym. In:
L. BLASZCZAK, K. MARKIEWICZ and E. RUDKOWSKA-ZABCZYK, red. Dowody w postepo-
waniu cywilnym. 1. wyd. Warszawa: C. H. Beck, 2010, p. 343. ISBN 978-83-255-1492-1;
and BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. War-
szawa: Wolters Kluwer, 2019, p. 322. ISBN 978-83-8160-369-0.

91 BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 322. ISBN 978-83-8160-369-0.
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serves the purpose of obtaining information by the court about the
child’s relationship with other participants in the proceedings, e.g. with
the adopter, with the parents, with the potential guardian and their mu-
tual understanding, and the degree of attachment.?2 The hearing may,
therefore, provide the court with information relevant to assessing
whether, for example, the adoption itself and the type of adoption will be
in the child’s best interests, which is of decisive importance for determin-
ing whether the adoption can be decreed (Article 114(1) of the Family
and Guardianship Code),?3 or how to determine the child’s contact with
the parents, or whether a person should be appointed the child’s guardi-
an.%* Therefore, the court, when hearing the child, should take into ac-
count the child’s position, even though it is not obliged to follow the
child’s opinion,?s and should refer to it when deciding the case.? Indeed,
hearing the child has the educational purpose of developing in the child
such important qualities as a sense of co-responsibility for deciding his
or her affairs, as well as showing him or her that he or she is not merely
a passive object of the decision,?? but a subject of the proceedings.?8

92M. Rejdak in MARCINIAK, A. and K. PIASECK]I, red. Kodeks postepowania cywilnego:
Tom II: Komentarz: Art. 367 - 729. 7. wyd. Warszawa: C. H. Beck, 2016. 1260 p. ISBN 978-
83-255-8108-4, Article 514 of the Code of Civil Procedure, no. II 4; 1. Kunicki in GORA-
BLASZCZYKOWSKA, A. red. Kodeks postepowania cywilnego: Tom I: Komentarz: Art. 1 -
729. 1. wyd. Warszawa: C. H. Beck, 2013. 1642 p. ISBN 978-83-255-3885-9, Article 514 of
the Code of Civil Procedure, no. 9; SOBKOWSK], J. Istota prawa do wystuchania przez sad
uczestnika postepowania nieprocesowego w RFN. In: A. MARCINIAK, red. Symbolae Vitol-
do Broniewicz dedicatae: Ksiega pamigtkowa ku czci Witolda Broniewicza. 1. wyd. Lédz:
Wydawnictwo Uniwersytetu Lodzkiego, 1998, pp. 394-395. ISBN 83-7171-158-1; Deci-
sion of the Supreme Court of the Republic of Poland Ref. No. Il CSK 65/11 [2011-12-02].
LEX No. 1130174; and LUDWICZAK, L. Ubezwtasnowolnienie w polskim systemie prawnym:
Aspekty materialnoprawne i formalnoprawne. 1.wyd. Warszawa: LexisNexis, 2012,
pp. 147-148. ISBN 978-83-7806-287-5.

93 Decision of the Supreme Court of the Republic of Poland Ref. No. Ill CSK 65/11 [2011-12-
02]. LEX No. 1130174.

94 BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warszawa:
Wolters Kluwer, 2019, p. 415. ISBN 978-83-8160-369-0.

95 KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 76. ISBN 978-83-64321-36-8.

96 KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 111. ISBN 978-83-64321-36-8.

97 ZIELINSKI, A. Uzyskanie przez opiekuna zezwolenia sadu opiekuniczego w wazniejszych
sprawach. Palestra. 1989, vol. 33, nr 11-12, p. 50. ISSN 0031-0344.

98 KALLAUS, A. Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars
boni et aequi, 2015, p. 17. ISBN 978-83-64321-36-8; and BODIO, ]. Status dziecka jako
uczestnika postepowania nieprocesowego. 1.wyd. Warszawa: Wolters Kluwer, 2019,
p. 415. ISBN 978-83-8160-369-0.
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The function of a hearsay is similar to that of evidence (including
witness evidence) in that it serves to gather the court’s knowledge of the
facts forming part of the factual basis of the case and, consequently, may
determine the content of the decision.?? It is not a means of evidence and
must be distinguished from the examination of a witness, nor is it sanc-
tioned by criminal liability for false testimony.190 Hearing is defined in
the doctrine as ‘an auxiliary procedural institution of a technical-proce-
dural nature, serving to obtain from the person heard the explanations
and factual statements necessary for the court to decide the case.’101

In resolving the doubt as to what is the purpose of a hearing as
a procedural action, the direct effect (i.e. learning about the participant’s
position and other circumstances relevant to the decision) and the prin-
cipal effect, which is to make a decision (perform another action) that
takes into account the relevant claims of the participants, are indicated.
The heard participant is treated only as a source of information for the
court about the facts of the case.102

99 MARKIEWICZ, K. Dowodzenie w postepowaniu nieprocesowym. In: L. BLASZCZAK, K.
MARKIEWICZ and E. RUDKOWSKA-ZABCZYK, red. Dowody w postepowaniu cywilnym.
1. wyd. Warszawa: C. H. Beck, 2010, p. 342. ISBN 978-83-255-1492-1; and SLYK, . Aspek-
ty prawne wystuchania dziecka w postepowaniu cywilnym. Dziecko Krzywdzone [online].
2015, vol. 14, nr 4, p. 23 [cit. 2025-08-01]. ISSN 2545-3475. Available at: https://dziecko
krzywdzone.fdds.pl/index.php/DK/article /view/463.

100 SIEDLECKI, W. and Z. SWIEBODA. Postepowanie nieprocesowe. 1. wyd. Warszawa: Wy-
dawnictwa Prawnicze PWN, 2001, p. 73. ISBN 83-88296-60-4.

101 MARKIEWICZ, K. Dowodzenie w postepowaniu nieprocesowym. In: L. BLASZCZAK, K.

MARKIEWICZ and E. RUDKOWSKA-ZABCZYK, red. Dowody w postepowaniu cywilnym.
1. wyd. Warszawa: C. H. Beck, 2010, p.342. ISBN 978-83-255-1492-1; and SLYK, ].
Aspekty prawne wystuchania dziecka w postepowaniu cywilnym. Dziecko Krzywdzone
[online]. 2015, vol. 14, nr4, p.24 [cit. 2025-08-01]. ISSN 2545-3475. Available at:
https://dzieckokrzywdzone.fdds.pl/index.php/DK/article /view/463.

102 SADOWSKA, ]. Wystuchanie przez sad opiekunczy matoletniego kandydata na dawce
szpiku lub komérek krwiotwérczych krwi obwodowej. Rejent. 2017, vol. 27, nr 8, pp. 33-
48. ISSN 1230-669X; A. GORA-BLASZCZYKOWSKA in DOLECKI, H. and T. WISNIEWSKI,
red. Kodeks postepowania cywilnego: Tom III: Artykuty 506 - 729. 2. wyd. Warszawa:
Wolters Kluwer, 2013. 584 p. Komentarz Lex. ISBN 978-83-264-4146-2, Article 514 of
the Code of Civil Procedure, no. 1; SOBKOWSK], . Istota prawa do wystuchania przez sad
uczestnika postepowania nieprocesowego w RFN. In: A. MARCINIAK, red. Symbolae
Vitoldo Broniewicz dedicatae: Ksiega pamigtkowa ku czci Witolda Broniewicza. 1. wyd.
L6dz: Wydawnictwo Uniwersytetu Lodzkiego, 1998, pp. 394-395. ISBN 83-7171-158-1;
and BODIO, J. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. War-
szawa: Wolters Kluwer, 2019, pp. 413-414. ISBN 978-83-8160-369-0.
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The hearing of participants in the proceedings is, therefore, not
a measure of evidence,103 unlike the hearing of a person who is not a par-
ticipant in the proceedings, such as a witness.1%4 In contrast to testimony
as a witness, a hearing is not aimed at reporting facts, but at providing
assessments.105

In contrast to a trial in non-contentious proceedings, the hearing of
a child takes place in family and guardianship matters concerning the
person or property of the child. These are, therefore, both property and
non-property cases.1% By contrast, in cases heard in other types of non-
contentious proceedings, the child shall be heard when he or she is a par-
ticipant in the proceedings. The hearing of a participant in non-conten-
tious proceedings is provided for in the general provision of the Arti-
cle 514 § 1 of the Code of Civil Procedure and in special provisions, e.g.
Article 547 of the Code of Civil Procedure (in cases of incapacitation), Ar-
ticle 561 § 3 of the Code of Civil Procedure (in cases for permission to
marry a woman who is under 18 years of age).107

Conclusions

In the Polish legal system, the participation of a child in non-contentious
proceedings involves his or her appearance as a participant in the pro-
ceedings (an interested party and participant by virtue of the Article 510
of the Code of Civil Procedure, an applicant and a participant by opera-
tion of law) and his or her appearance as a witness or a person to be
heard. This distinction is important because a child has different proce-
dural roles (from the perspective of the children’s procedural rights,
their legal interest, their representation, and court’s ex officio duties)

103 CIESLINSKI, M. M. Wystuchanie dziecka w procesie cywilnym (art. 216! k.p.c.). Przeglgd
Sgdowy. 2012, nr 6, pp. 64 and 68. ISSN 0867-7255.

104 FLAGA-GIERUSZYNSKA, K. Prawo do wystuchania w postepowaniu egzekucyjnym - wy-
brane zagadnienia. In: A. LASKOWSKA-HULISZ, ]. MAY and M. MROWCZYNSKI, red.
Honeste procedere: Ksiega jubileuszowa dedykowana Profesorowi Kazimierzowi Lubiriskie-
mu. 1. wyd. Warszawa: Wolters Kluwer, 2017, pp. 577-586. ISBN 978-83-8124-199-1.

105 CIESLINSKI, M. M. Wystuchanie dziecka w procesie cywilnym (art. 216! k.p.c.). Przeglgd
Sgdowy. 2012, nr 6, p. 68. ISSN 0867-7255.

106 ], Gudowski in ERECINSKI, T. red. Kodeks postepowania cywilnego: Komentarz: Tom IV:
Postepowanie rozpoznawcze: Postepowanie zabezpieczajqce. 5. wyd. Warszawa: Wolters
Kluwer, 2016. 824 p. ISBN 978-83-8092-158-0, Article 576 of the Code of Civil Proce-
dure, no. 12; and CIESLINSKI, M. M. Wystuchanie dziecka w procesie cywilnym (art. 216!
k.p.c.). Przeglgd Sqdowy. 2012, nr 6, pp. 64-65. ISSN 0867-7255.

107 BODIO, ]. Status dziecka jako uczestnika postepowania nieprocesowego. 1. wyd. Warsza-
wa: Wolters Kluwer, 2019, p. 411. ISBN 978-83-8160-369-0.
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when participating in non-contentious proceedings than when involve-
ment in them.

The Code of Civil Procedure uses precise criteria for becoming a par-
ticipant in non-contentious proceedings. Children can only become par-
ticipants in non-contentious proceedings if they are interested in the case
and consequently participate in the proceedings or are summoned by the
court to participate in the case.1%8 A child does not become a party to pro-
ceedings by being heard in the case. The attribution to a child of the role
of participant implies more than a hearing, as it gives the child (in partic-
ular with procedural capacity) the possibility to carry out in his or her

108 BRONIEWICZ, W. Postepowanie cywilne w zarysie. 10. wyd. Warszawa: LexisNexis, 2008,
pp. 327-329. ISBN 978-83-7334-972-8; 1. Kunicki in BRONIEWICZ, W., A. MARCINIAK
and I. KUNICKI. Postepowanie cywilne w zarysie. 12. wyd. Warszawa: Wolters Kluwer,
2016, p. 404. ISBN 978-83-8092-138-2; ZIELINSKI, A. Sqdownictwo opiekuricze w spra-
wach matoletnich. 1. wyd. Warszawa: Wydawnictwo Prawnicze, 1975, p. 95; KALLAUS, A.
Udziat osoby matoletniej w postepowaniu opiekuriczym. 1. wyd. Poznan: Ars boni et aequi,
2015, pp. 102-103. ISBN 978-83-64321-36-8; SADOWSKA, J. Uczestnicy postepowania
w przedmiocie wyrazenia zgody przez sad opiekuniczy na pobranie szpiku lub komérek
krwiotwdrczych krwi obwodowej od matoletniego. Rejent. 2016, vol. 26, nr 7, p. 103.
ISSN 1230-669X; J. Studzinska in GAPSKA, E. and ]. STUDZINSKA. Postepowanie nieproce-
sowe. 1. wyd. Warszawa: Wolters Kluwer, 2015, p. 141. Biblioteka Sagdowa. ISBN 978-83-
264-3484-6; MARSZALKOWSKA-KRZES, E. Postepowanie nieprocesowe w sprawach o0so-
bowych oraz rodzinnych [online]. 1. wyd. Wroctaw: Prawnicza i Ekonomiczna Biblioteka
Cyfrowa, 2012, p. 52 [cit. 2025-08-01]. e-Monografie, nr 17. ISBN 978-83-61370-33-8.
Available at: http://www.bibliotekacyfrowa.pl/publication/38826; RYLSKI, P. Uczestnik
postepowania nieprocesowego: Zagadnienia konstrukcyjne. 1.wyd. Warszawa: Wolters
Kluwer, 2017, pp. 307-312. ISBN 978-83-8107-767-5; Decision of the Supreme Court of
the Republic of Poland Ref. No. Il CZP 63/97 [1997-12-16]. OSNC 1998, no. 6, item 108;
DOLECKI, H. Commentary to the Decision of the Supreme Court of the Republic of Poland
Ref. No. Ill CZP 63/97 [1997-12-16]. OSP 1999, no. 5, item 87; SWIDERSKA, M. Przemiany
polskiego prawa rodzinnego w ostatnim dziesiecioleciu w $wietle standardéw miedzy-
narodowych. Studia Iuridica Toruniensia [online]. 2002, vol. 2, p. 95 and following [cit.
2025-08-01]. ISSN 2391-7873. Available at: https://doi.org/10.12775/sit.2002.006;
Judgement of the Constitutional Tribunal of the Republic of Poland Ref. No. K 18/02 [2003-
04-28]. OTK-A 2003, no. 4, item 32; Judgement of the Constitutional Tribunal of the Re-
public of Poland Ref. No. K 16/10 [2011-10-11]. OTK-A 2011, no. 8, item 80; SMYCZYN-
SKI, T. Prawa osobiste dziecka. In: A. LOPATKA, red. Konwencja o prawach dziecka a pra-
wo polskie. 1. wyd. Warszawa: Wydawnictwo Sejmowe, 1991, p. 106; and BORKOWSKA,
K. Prawo dziecka do wypowiedzi a jego udzial w postepowaniu cywilnym w sprawach
rodzinnych i opiekunczych. Dziecko Krzywdzone [online]. 2011, vol. 10, nr 2, p. 32 [cit.
2025-08-01]. ISSN 2545-3475. Available at: https://dzieckokrzywdzone.fdds.pl/index.
php/DK/article/view/438.
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own interest any procedural act, independently of the way in which other
interested persons act.10?

The child’s involvement in non-contentious proceedings, therefore,
concerns not only situations where the child has a direct or indirect in-
terest in the outcome of the proceedings, but also situations where he or
she takes part in the proceedings because of a specific procedural role -
that of a witness or a person to be heard. Thus, the child’s involvement in
the Polish non-contentious civil proceedings is broader than his or her
participation in those proceedings.
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